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M 
M. This letter, used as a Roman numeral. 
stands for one thousand. 

It was also, in old English law, a brand or 
stigma impressed upon the brawn of the 
thumb of a person convicted of manslaughter 
and admitted to the benefit of clergy. 

This letter was sometimes put on the face 
of treasury notes of the United States, and 
signifies that the treasury note bears interest 
at the rate of one mill per centum, and not 
one per centum interest. U. S. v. Hardyman, 
13 Pet. 176, 10 L. Ed. 113. 

M. also stands as an abbreviation for sev
eral words of which it is the initial letter ; 
as "Mary," (the English queen of that name,) 
"Michaelmas," "master," "middle." 

M. D. An abbreviation for "Middle Dis
trict," in reference to the division of the 
United States into judicial districts. Also an 
abbreviation for "Doctor of Medicine." 

M. R. An abbreviation for "Master of the 
Rolls." 

M. T. An abbreviation for "Michaelmas 
Term." 

MACE. A large staff, made of the precious 
metals, and highly ornamented. It is used 
as an emblem of authority, and carried be
fore certain public functionaries by a mace
bearer. In many legislative bodies, the mace 
is employed as a visible symbol of the dignity 
and collective authority of the house. In the 
house of lords and house of commons of the 
British parliament, it is laid upon the table 
when the house is in session. In the United 
States house of representatives, it is borne 
upright by the sergeant-at-arms on extraordi
nary occasions, as when it is necessary to 
quell a disturbance or bring refractory mem
bers to order. 

-Mace-bearer. In English law. One who car
ries the mace before certain functionaries. 
In Scotland, an officer attending the court of 
session, and usually called a "macer." 

-Mace-proof. Secure against arrest. 

-Macer. A mace-bearer; an officer attending 
the court of session in Scotland. 

MACE-GREFF. In old English law. One 
who buys stolen goods, particularly food, 
knowing it to have been stolen. 

MACEDON I AN DECREE. In 'Roman law. 
This was the Senatu,8-consultum M acedon:ia

num, a decree of the Roman senate, first given 
under Claudius, and renewed under Vespa
sian by which it was declared that no action 
should be maintained to recover a loan of 
money made to a child who was under the 
patria potestas. It was intended to strike at  
the practice of  usurers in making loans, on 

unconscionable terms, to family heirs who 
would mortgage their future expectations 
from the paternal estate. The law is said to 
have derived its name from that of a notori
ous usurer. See Mackeld. Rom. Law, § 432 ; 
Inst. 4, 7, 1 ;  Dig. 14, 6. 

MACH ECO LLARE. To make a warlike de
vice over a gate or other passage like to a 
grate, through which scalding water or pon
derous or offensive things may be cast upon 
the assailants. Co. Litt. 5a. 

MACH I NAT I ON.  The act of planning or con
triving a scheme for executing some purpose, 
particularly an evil purpose ; an artful design 
formed with deliberation. 

MAC H I N E. In patent law. Any contrivance 
used to regulate or augment force or motion; 
more properly, a complex structure, consist
ing of a combination, or peculiar modifica
tion, of mechanical powers to perform some 
function. Simon, Buhler & Baumann v. U. S., 
8 Ct. Cust. App. 273, 277 ; Lumatz v. American 
Car & Foundry Co., 217 Mo. App. 94, 273 S. W. 
1089, 1092 ; Ball v. Coker (C. C. A.) 210 F. 
278, 281. Any contrivance composed of co
operating elements which act under the law 
imposed upon them to regulate or mOdify the 
relations between force, motion, and weight. 

The term "machine," in patent law, includes every 
mechanical device, or combination of mechanical 
powers and devices, to perform some function and 
produce a certain effect or result. But where the 
result or effect is produced by chemical action, by 
the operation or application of some element or 
power of nature, or of one substance to another, 
such modes, methods, or operations are called "proc
esses." A new process is usually the result of dis
covery ; a machine, of invention. Corning v. Bur
den, 15 How. 252, 267, 14 L. Ed. 683. And see Pitts
burgh Reduction Co. v. Cowles Electric Co. (C. 
C. )  55 F. 316 ; Westinghouse v. Boyden Power 
Brake Co., 18 S. Ct. 707, 170 U. S. 537, 42.L. Ed. 1136 ; 
Burr v. Duryee, 1 Wall. 570, 17 L. Ed. 650 ; Stearns 
v. Russell, 29 C. C. A. 121, 85 F. 22.5 ; Wintermute v. 
Redington, 30 Fed. Cas. 370. 

A machine differs from an art in that the act or 
series of acts which constitute the art become, in 
the machine, inseparably connected with a specific 
phYSical feature. The art is the primary conception, 
the machine the secondary. A machine differs from 
all other mechanical instruments in that its rule of 
action resides within itself. The structural law of 
a machine is its one enduring and essential char
acteristic. Rob. Pat. § 175 ; Parker v. Hulme, 1 
Fish. 44, Fed. Cas. No. 10,740. 

Dan gerous Machine 

A machine is "dangerous" in such sense 
that the employer is required to guard it, if, 
in the ordinary course of human affairs, dan
ger may be reasonably anticipated from the 
use of it without protection. Simon v. St. 
Louis Brass Mfg. Co. , 298 Mo. 70, 250 S. W . . 
74, 76. 
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Per:fect Machine 

In patent law. A perfected invention ; not 
a perfectly constructed machine, but a ma
chine so constructed as to embody all the es
sential elements of the invention, in a form 
that would make them practical and opera
tive so as to accomplish the result. But it is  
not necessary that it  should a ccomplish that 
result in the most perfect manner, and be in 
a condition where it was not susceptible of a 
higher degree of perfection in its mere me
chanical construction. American Hide, etc., 
Co. v. American Tool, etc., Co., 4 Fish. Pat. 
Cas. 299, 1 Fed. Gas. 647. 

MACH I N E RY. A more comprehensive term 
than "machine"; including the appurtenances 
necessary to the working of a machine. 
Seavey v. Central Mut: F. Ins. Co., 111 Mass. 
540 ; Shaleen v. Central Coal & Coke Co., 127 
Ark. 397, 192 S. W. 225, 227, Ann. Cas. 1918E, 
198. Parts of a machine considered collec
tively; also the combination of mechanical 
means to a given end. Haddad v. Commer
cial Motor Truck Co., 146 La. 897, 84 So. 197, 
198, 9 A. L. R. 1380 ; Cleveland v. Hightower, 
108 Okl. 84, 234 P. 614, 616. A part of a ma
chine designed to work with' other parts, etc. 
National Enameling & Stamping Co. v. Zirko
vics (C. C. A.) 251 F. 184, 187. 

M ACHOLUM.  I n  old English law. A barn 
or granary open at the top; a rick or stack of 
corn. Spelman. 

MACTATOR. L. Lat. In old European law. 

ble of being applied with scientific precision. 
See Insanity. 

MADN ESS. See Insanity. 

MADRAS REGULAT I O NS. Certain regula
tions prescribed for the ,government of the 
Madras presidency. Mozley & Whitley. 

M.IEC-BURGH.  In Saxon law. Kindred; 
family. 

MIEG. A kinsman. 2 Poll. & Maitl. 241. 
M IEG BOTE. In Saxon law. A recompense or 
satisfad10n for the slaying or murder of a 
kinsman. Spelman. 

MIERE. Famous; great; noted; as JElnwre, 
aU famous. Gibs. Camd. 

MIEREM I UM .  Timber; wood suitable for 
. building purposes. 

MAG I C. In English statutes. Witch-craft 
and sorcery. 

MAG I S. Lat. More ; more fully: more in 
number; rather. 

Magis de bono quam de malo lex intendit. Co. 
Litt. 78b. The law favors a good rather than 
a bad construction. Where the words used in 
an agreement are susceptible of two meanings, 
the one agreeable to, the other against, the 
law, the former is adopted. Thus, a bond con
ditioned "to assign all offices" will be con
strued to apply to such offices only as are 
assignable. Chit. Cont. 78. 

A murderer. 

MACULARE. In old European law. 
wound. . Spelman. 

M agis dign um trah it ad se m inus  dignum.  The 
To more worthy draws to itself the less worthy. 

MAD PARL I AM ENT. Henry III, in 1258, at 
the desire of the Great Council in Parliament, 
consented to the appointment of a committee 
of twenty-four, of whom twelve were appoint
ed by the Barons and twelve by the King, in 
a parliament which was stigmatized as the 
"Mad Parliament." Unlimited power was 
given to it to carry out all neeessary reforms. 
It drew up the Provisions of Oxford. 

MAD P O I NT. A term used to designate the 
idea or subject to which is confined the de
rangement of the mental faculties of one suf
fering from monomania. Owing's Case, 1 
Bland (Md.) 388, 17 Am. Dec. 311. See In-
sanity. 

' 

MADE KNOWN. Where a writ of 8vi1'e facia8 
has been actually served upon a defendant, 
the proper return is that its contents have 
been "made known" to him. 

. 

MADMAN. An insane person, particularly 
one suffering from mania in any of its forms. 
Said to be inapplicable to idiots (Com. v. 
Haskell, 2 Brewst. [Pa.] 497) ; Bensberg v. 
Washington University, 251 Mo. 641, 158 S. 
W. 330, 336, but it is not a technical term 
either of medicine or the law, and is incapa-

Yearb. 20 Hen. VI. 2, argo 

MAG I STER. Lat. 

I n  Engl ish Law 

A master or ruler ; a person who has at
tailled to some eminen"t degree in science. 
Cowell. 

I n the Civil Law 

A title of several offices under the Roman 
Empire. 

MAG I STER AD FACU LTATES. In English 
ecclesiastical law. The title of an officer who 
grants dispensations; as to marry, to eat flesh 
on days .prohibited, and the like. Bac. Abr.
"Ecclesiastical Courts," A, 5. 

MAG IST E R  BONORUM V ENDE N DORUM. 
In Roman law, a person appointed by j udicial 
authority to inventory, collect, and sell the 
property of an absent or absconding debtor 
for the benefit of his creditors; he was gen
erally one of the creditors, and his functions 
corresponded generally to those of a receiver 
or an assignee for the benefit of creditors un
der modern practice. See Mackeld. Rom. 
Law, § 521. 

MAG I ST E R  CANCELLA R I IE. In old Eng
lish law. Master of the chancery; master in 
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chancery. These officers were said to be peace. The term also denotes the office of a 
called "magistri," because they were priests. magistrate. 
Latch. 133. 

MAG I STER EQU ITUM.  Master of the horse. 
.A title of office under the Roman Empire. 

MAG ISTER LI BELLO RUM. Master of re
quests. A title of office under the Roman 
Empire. 

MAG I STER LIT IS. Master of the suit ; the 
person who controls the suit or its prosecu
tion, or has the right so to do. 

MAG I STER N AViS. In the civil law. The 
master of a ship or vessel. He to whom the 
care of the whole vessel is committed. Dig. 
14, 1, 1, 1, 5. 

MAG I ST E R  PALAT I I . Master of the pal
ace or of the offices. An officer under the. 
Roman Empire bearing some resemblance to 
the modern lord chamberlain. Tayl. Civil 
Law, &7. 
Magister rerum usus. Use is the master of 
things. Co. Litt. 229b. Usage is a principal 
guide in practice. 

M agister reru m usus ; magistra rerum e,x
perienUa. Use is the master of things; ex
perience is the mistress of things. Co. Litt. 
69, 229; Wing Max. 752. 

MAG I STER SOC I ETATI S. In the civil law. 
The master or manager of a partnership ; a 
managing partner or general agent ; a mana
ger specially chosen by a firm to administer 
the affairs of the partnership. Story Partn. 
§ 95. 

MAG I ST E R I AL. Relating or pertaining to 
the character, office, powers, or duties of a 
magistrate or of the magistracy. 

MAG ISTE R I AL P R EC I NCT. In some Ameri
can states, a local subdivision of a county, 
defining the territorial jurisdiction of justices 
of the peace and constables, Breckinridge 
Co. v. McCracken, 61 F. 194, 9 C. C. A. 442 ; 
also called magisterial district. State v. 
Mingo County Court, 97 W. Va. 615, 125 S. E. 
576, 577. 

MAG I STRALIA BREV I A. In old English 
practice. Magisterial writs ; writs adapted to 
special cases, arid so called from being framed 
by the ma8ter8 or principal clerks of the chan-: 
cery. Brad. fol. 413b; Crabb, Com. Law, 
547, 548. 

MAG I ST RATE. A public officer belonging to 
the civil organization of the state, and in
vested with powers and functions which may 
be either judicial, legislative, or executive. 
But the term is commonly used in a narrower 
sense, designating, in England, a person in
trusted with the commission of the peace, 
and, in America, one of the class of inferior 
judicial officers, such as justices of the peace 
and police justices. Martin v. State, 32 Ark. 
124 ; Scanlan v. Wright, 13 Pick. (Mass.) 528, 
25 Am. Dec. 344 ; Ex parte White, 15 Nev. 
146, 37 Am. Rep. 466 ; Kurtz v. State, 22 Fla. 
44, 1 Am. St. Rep. 173; State v. Allen, 83 Fla. 
655, 92 So. 155, 156 ; Merritt v. Merritt, 193 
Iowa, 899, 188 N. W. 32, 34. 

A magistrate is an officer having power to issue a 
warrant for the arrest of a person charged with a 
public offense. Pen. Code Cal. § 807. 

The word "magistrate" does not necessarily imply 
an officer exercising any judicial functions, and 
might very well be held to embrace notaries and 
commissioners of deeds. Schultz v. Merchants' Ins. 
Co., 57 Mo. 336. 

Chief Magistrate 
The highest or principal executive officer of 

a state (the governor) or of the United States 
(the president.) 

Com mitti ng  Magistrate 

An inferior judicial officer who is invested 
with authority to conduct the preliminary 
hearing of persons charged with crime, and 
either to discharge them for lack of sufficient 
prima facie evidence or to commit them to 
jail to await trial or (in some jurisdictions) 
to accept bail and release them tpereon. The 
term is said to be synonymous with "examin
ing court." State v. Rogers, 31 N. M. 485, 
247 P. 828, 833. 

Police Magistrate 
An inferior judicial officer having jurisdic

tion of minor criminal offenses, breaches of 
police regulations, and the like ; so called 
to distinguish them from magistrates who 
have jurisdiction in civil cases also, as jus
tices of the peace. People v. Curley, 5 Colo. 
416; McDermont v. Dinnie, 6 N. D. 278, 69 
N. W. 295. 

MAG I ST RACY. This term may have a more 
or less extensive signification a'ccording to 
the use and connection in which it occurs. In 
its widest sense it includes the whole body 
of public functionaries, whether their offices 
be legislative, j udicial, executive, or adminis
trative. In a more restricted (and more 
usual) meaning, it .denotes the class of officers 
who are charged with. the application and 
execution of the laws. In a still more con- Stipendiary Magistrates 
:fined use, it designates the body of judicial In Great Britain, the magistrates or police 
officers of the lowest rank, and more especial- judges sitting' in the cities and large towns, 
ly those who have jurisdiction for the . trial and appointed by the home secretary, are so 
and punishment of petty misdemeanors or the called, as distinguished from the Justices ot 
preliminary steps of a criminal prosecution, the peace in the counties w:ho have the author
such as police judges and justices of the . ity of magistrates. 
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MAG I STRATE'S COURT. In American law. 
Courts in the state of South Carolina, having 
exclusive jurisdiction in matters of contract 
of and under twenty dollars. 

MAIDEN BENTS 

Magna negllg·entia culpa est; magna culpa 
dolus est. Gross negligence is fault; gross 
fault is fraud. Dig. 50, 16, 226. 

MAGNA PRECARI A. In old English law. A 
great  or general reap-day. Cowell; Blount. 

MAGNA SERJEANT I A. In old English law. 
Grand serjeanty. Fleta, lib. 2, c. 4, § 1. 

A local court in the city of Philadelphia, 
possessing the criminal jurisdiction of a p<>
lice court and civil jurisdiction in actions in
volving not more than one hundred dollars. 
It is not a court of record. See Const. Pa. art. 
4, § 12. MAG N U M  CAPE. In old practice. Great or 

MAG I STRATUS. Lat. In the civil law. A grand cape. 1 Reeve, Eng. Law, 418. See 
Grand Cape. magistrate. Calvin. A judicial officer who 

had the power of hearing and determining 
causes, but whose office properly was to in
quire into matters of law, a s  distinguished 
from fact. Hallifax, Civil Law, b. 3, c. 8. 

MAGNA ASSI SA. In old English law. The 
grand assize. Glanv. lib. 2., cc. 11, 12. 

MAGNA ASSI SA E L i G E N DA. An ancient 
writ to summon four lawful knights before 
the justices of assize, there to choose twelve 
others, with themselves to constitute the 
grand, assi.ze or great jury, to try the matter 
,of right. The trial by grand assize was in
stituted by Henry II. in parliament, as an al
ternative to the duel in a writ of right. 
Abolished by 3 & 4 "Wm. IV. c. 27. Wharton. 

MAGNA AVE R I A. In old pleading. Great 
beasts, as horses, oxen, etc. Cro. J ac. 580. 

MAGNA CENTUM. The great hundred, or 
six score. Wharton. 

MAGNA CHARTA. The great charter. The 
name of a charter (or constitutional enact
ment) granted' by King John of England to 
the barons, at Runnymede, on June 15, 1215, 
and afterwards, with some alterations, con
firmed in parliament by Henry III. and Ed
ward I. This charter is justly regarded as the 
foundation of English constitutional liberty. 
Among its thirty-eight chapters are found 
provisions for regulating the administration of 
justice, defining the temporal and ecclesiasti
cal jurisdictions, securing the personal liberty 
of the subject and his rights of property, and 
the limits of taxation, and for preserving the 
liberties and privileges of the church. Magna 
Oharta is so called, partly to distinguish it 
from the Oh.aria de Foresta, which was grant
ed about the same time, and partly by reason 
of its own. transcendent importance. 

Magna Charta et Charta de Foresta sont ap
peles les "deux grandes charters." 2 Inst. 570. 
.Llf agna Oharta and the Charter of the Forest 
are called the "two great charters." 

MAGNA COMPONERE PARV IS. To com
pare great things �ith small things. 

MAGNA CU LPA. Great fault; gross negli
gence. 

MAGNA N E G L I G E NT I A. In the civil law. 
. Great or gross negligence. 

.. 

MAG N U M  CONC I L I UM.  In old English law. 
The great council; the general council of the 
realm ; ,afterwards called "parliament." 1 
Bl. Comm. 148; 1 Reeve, Eng. Law, 62; Spel-
man. 

The king's great council of barons and pre
lates. Spelman; Crahb, Com. Law 228. 

M AG N US ROTU LUS STATUTORUM. The 
great statute roll. The first of the English 
statute rolls, beginning with M ag'YUlt Oharta, 
and ending with Edward III. Hale, Com. 
Law, 16, 17. 

MAHA-GEN. In Hindu law. A banker or 
any great shop-keeper. 

MAHAL. In Hindu law. Any land or public 
fund producing a revenue to the government 
of Hindostan. "Mahalaat" is the plural. 

MAHLB R I E F. In maritime law. The Ger
man name for the ,contract for the building 
of a vessel.  TIiis contract contains a specifi
cation of the kind of vessel intended, her di
mensions, the time within which she is to be 
completed, the price and times of payment, 
etc., with res,ervation generally that the con
tractor or his agent (usually the master of a 
vessel) may reject uncontractworthy ma
terials, and oblige the builder to supply oth
ers. J ac. Sea La. ws 2-8. 

MA I DEN.  A young unmarried woman. In 
an indictment for adultery, not necessarily a 
virgin. State v. Shedrick, 69 Vt. 428, 38 A. 
75. 

In Scotch law. An instrument formerly 
used in beheading criminals. It resembled 
the French guillotine, of which it is said to 
have been the prototype. Wharton. 

M A I DEN ASSI ZE� In English law. Orig
inally an assize at which no person was con
demned to die. N ow a session of a criminal 
court at which there are no prisoners to be 
tried. 

MA I DEN RENTS. 

I n Old Engl ish Law 

A fine paid to lords of some manors, on the 
marriage of tenants, originally given in con
sideration of the lord's relinquishing his 
customary right of lying the first night with 
the bride of a tenant. Cowell . 
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MA I G NAG I UM .  A brasier's shop, or, per
haps, a house. Coweil. 

M A I H EM.  See Mayhem; Maim. 

MA I H EMATUS. Maimed or wounded. 

MA I H EM I UM .  In old English law. Mayhem, 
(q. 'V.) 
Maihemium est homicidium inchoatu m .  3 lnst. 
118. Mayhem is incipient homicide. 

Maihemium est inter crimina majora minimum,  
et inter minora maximu m .  Co. Litt. 127. May
hem. is the least of great crimes, and the 
greatest of small. 

Maihemiu m est membri' mutHatio, et dici poterit, 
ubi aliquis in aliqua parte sui corporis effectus 
sit inutilis ad pugnandum. Co. Litt. 126. May
hem is the mutilation of a member, and can 
be said to take place when a man is injured 
in any part of his body so as to be useless 
in fight. 

MA I L. As applied to the post-office, the car
riage of letters, whether applied to the bag 
into which they are put, the coach or vehi
cle by means of which they are transported, 
or any other means employed for their car
riage and delivery by public authority. Wy
nen v. Schappert, 6 Daly (N. Y. ) 560. It may 
also denote the letters or other matter so 
carried. 

The term "mail, " as used in Rev. St. U. S. 
§ 5469 (18 USOA § 317) relative to robbing the 
mails, may mean either the whole body of 
matter transported by the postal agents, or 
any letter or package forming a component 
part of it. U. S. v. Inabnet (D. C. ) 41 Fed. 130. 

Mail also denotes armor, as in the phrase 
a "coat of mail. " 

I n  Scotch Law 

Rent; a rent or tribute. A tenant who 
pays a rent is called a "mail-payer, " "mailer, " 
or "mail-man." Skene. 

MA I L  MATTE R. This term includes letters, 
packets, etc., received for transmission, and 
to be transmitted by post to the person to 
whom such matter is directed. U. S. v. Hug
gett (C. C.) 40 Fed. 641; U. S. v. Rapp (C. C. ) 
30 Fed. 820. 

MA I LABLE. Suitable or admissible for 
transmission by the mail ; belonging to the 
classes of articles which, by the laws and 
postal regulations, may be sent by post. 

M A I LE. In old English law. A kind of an
cient money, or silver half-pence; a small 
rent. 

MA I LED. This word, as applied to a letter, 
means that the letter was properly prepared 
for transmission by the postal department, 
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Am. Rep. 501, and testimony that a letter was 
"mailed" to the addressee implies that it was 
properly addressed, stamped, and depOSited in 
a proper place for the receipt of mail. J. L. 
Price Brokerage Co. v. Chicago, R. I. & P. R. 
Co., 230 S. W. 374, 376, 207 Mo. App. 8; Model 
Mill Co. v. Webb, 80 S. E. 232, 233, 164 N. C. 
87. But some courts limit this implication. 
See W. T. Rawleigh Medical Co. v. Burney, 
102 S. E. 358, 25 Ga. App. 20; Feder Silber
berg Co. v. McNeil, 133 P. 975, 18 N. M. 44, 
49 L . . R. A. (N. S.) 458. 

M A I LLS A N D  DUTI ES. In Scotch law. The 
rents of an estate. Bell. 

MAI M. At common law, to deprive a person 
of a member or part of the body, the loss of 
which renders him less capable of fighting; 
or of defending himself; to commit mayhem, 
(q. v.) State v. Johnson, 58 Ohio St. 417, 51 
N. E. 40, 65 Am. St. Rep. 769. 

But both in common speech and as the word 
is now used in statutes and in the criminal 
la w generally, maim signifies to cripple or 
mutilate in any way, to inflict upon a person 
any injury which deprives him of the use of 
any limb or member of the body, or renders 
him lame or defective in bodily vigor; to in
flict any serious bodily· injury. See Regina 
v. Jeans, 1 Car. & K. 540; High v. State, 26 
Tex. App. 545, 10 S. W. 238, 8 Am. St. Rep. 
488; Baker v. State, 4 Ark. 56 ; Turman v. 
State, 4 Tex. App. 588; Com. v. Newell, 7 
Mass. 249; Roddie v. State, 198 P. 342, 349, 
19 Okl. Cr. 63; State v. Foster, 220 S. 'V. 
958, 960, 281 Mo. 618 ; State v. McDonie, 109 
S. E. 710, 714, 89 W. Va. 185: 

The word "maim," as applied to animals implies 
the infliction of some injury which deprives the 
animal of, or renders useless or partially useless, 
some useful organ or member. And such injury 
must be permanent. Spaulding v. State, 25 Ga. App. 
194, 102 S. E. 907 ; Miller v. Prough, 203 Mo. App. 
413, 221 S. W. 159, 163. 

M A I N. L. Fr. A hand. More commonly 
written "meyn." 

-Main-a-main. Immediately. Kelham. 

MA I N. Principal, chief, most important in 
size, extent, or utility. 

MA I N  C H A N N EL. The main channel of a 
river is thaf bed over which the principal 
volume of water flows. See St. Louis, etc., 
Packet Co. v. Keokuk & H. Bridge Co. (C. C. ) 
31 Fed. 757; Cessill v. State, 40 Ark. 504; 
Dunlieth & D. Bridge Co. v. Dubuque County, 
55 Iowa 558, 8 N. W. 443. 

. 

M A l  N·RENT. Vassalage. 

MAIN SEA. See Sea. 

and that it was put in the custody of the om- M A l  NAD. In old English law. A false oath; 
cer charged with the duty of forwarding the. ;perjury. Cowell. Probably from Sax. "man
mail. Pier v. Heinrichshoi'fen, 67 Mo. 163,29 atbl' or "mainath," a false or deceitful oath. 
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MA I N  E-PO RT. A small tribute, commonly 
of loaves of bread, which in some places the 
parishioners paid to the rector in lieu of 
small tithes. Cowell. 

MAI N O U R. In criminal law. An article 
stolen, when found in the hands of the thief. 
A thief caught with the stolen goodS in his 
possession is said to be taken "with the main
our," that is, with the property in manu, in 
his hands. 4 Bl. Comm. 307. 

the existence of a cause of action. Boutiller 
v. The Milwa.ukee, 8 Minn. i05, (Gil. SO, 81). 
Maintain, however, is applied to actions al
ready brought, but not yet reduced to judg
ment, Bruenn v. North Yakima School Dist. 
No. 7, Yakima County, 172 P. 569, 571, 101 
Wash. 37�; Smallwood v. Gallardo, 48 S. Ct. 
23, 275 U. S. 56, 72 L. Ed. 152. In this con
nection it means to continue or preserve in or. 
with; to carry on. In re Charles Nelson Co. 
(D. C.) 294 F. 926, 928.; Roullard v. Gray, 175 

The word seems to have corresponded with the P. 479, 480, 38 Cal. App. 79. 
Saxon "handhabend," (q. v.) In modern law it has ' The words "maintains " and "maintaining " 
sometimes been written as an English word "man- in statutes denouncing maintenance of a. 

ner," and the expression '�taken in the manner" oc- liquor nuisance denote continuous· or r�ur
curs in the books. Crabb, Eng. Law, 154. rent acts approaching permanence. Keeth v. 

MAl N OVRE, or MAl NCEUVRE. A trespass 
committed by hand. See 7 Rich. II, c. 4. 

MA I NPERNABLE. Capable of t>eing bailed; 
bailable; admissible to bail on giving surety 
by mainpernors. 

M A I NPERN.O R. In old practice. A surety 
for the appearance of a person under arrest, 
who is delivered out of custody into the hands 
of his bail. "Mainpernors " differ from "bail" 
in that a man's bail may imprison or sur
render him up before the stipulated day of 
appearance; mainpernors can do neither, but 
are barely sureties for his appearance at the 
day. Bail are only sureties that the party be 
answerable for the special matter for which 
they stipulate; mainpernors are bound to 
produce him to answer all charges whatso
ever. 3 BI. Comm. 128. Other distinctions 
are made in the old books. See Cowell. 

MA I N P R I SE. The delivery ot a person into 
the custody of mainpernors, (q. v.) Also the 
name of a writ (now obsolete) commanding 
the sheriff to take the security of mainpernors 
and set the party at liberty. 

MAI NSWORN. Forsworn, by making false 
oath with hand (mai.n) on book. Used in the 
north of England. Brownl. 4; Hob. 125. 

. M A I N TA I N. To keep up, preserve, bear 
the cost of, keep unimpaired, keep in good or
der, repair. Huffman v. State Roads Commis
sion of Maryland, 137 A. 358, 364, 152 Md. 
566; Plimpton v. New York, N. H. & H. R. R. 
Co.,l09 N. E. 732, 733, 221 Mass. 548; Cham
bers v. North River Line, 102 S. E. 198, 179 
N. C. 199; Kitsock v. Chicago, B. & Q. R. Co. 
(Mo. App.) 226 S. W. 269, 271; Weiher v. Phil
lips, 133 N. E. 67, 68, 103 Ohio St. 249; St. 
Louis Southwe:stern Ry. Co. of Texas v. Davy 
Burnt Clay Ballast Co. (Tex. Civ. App.) 273 
S. W. 630, 633. 

To support; to supply with means of 
support; provide for; sustain. State v. 
Board of Trust of Vanderbilt University, 164 
S. W. 1151, 1170, 129 Tenn. 279; State v. Tie
mann (Mo. App.) 253 S. W. 453. 

To maintain an action or suit may mean 
to commence or institute it; the term imports 

State, 193 Ind. 549,139 N. E. 589,590'; \Vehb 
v. U. S. (C. C. A.) 14 F.(2d) 57�t, 576; United 
Sb),tes v. Dowling (D. C.) 278 F. 630, 642. 

"Maintain" means to keep up, to keep from 
change, to preserve, to hold or keep in any particu
lar state or condition, though it is in some instances 
synonymous with "construct" when it must be in
clusive thereof to make it reasonable or effective. 
State v. Olympia Light & Power Co., 91 Wash. 519, 
158 P. 85, 89, and the word as applied to bridges, 
fences, etc. includes rebuilding in case of destruc
tion, State v. Chicago, M. & St. P. Ry. Co., 164 Wis. 
304, 159 N. W. 919, 921 ; Ponsler v. Union Traction 
Co. of Indiana; 76 Ind. App. 616, 132 N. E. 708, 709. 

MA I NTA I N ED. In pleading. A technical 
word indispensable in an indictment for main
tenance. 1 Wils. 325. 

MA I NTA I N O R. In criminal law. One that 
maintains or seconds a cause depending in 
suit between others, either by disbursing mon
ey or making friends for either party to
wards his help. Blount. One who is guilty 
of maintenance (q. 'I).) 

M A I NTENANCE. The upkeep, or preserving 
the condition of property to be operated. San 
Francisco & P. S. S. Co. v. Scott' (D. C.) 253 ]�. 
854; Grand Rapids & I. Ry. Co. v. Doyle (D. 
C.) 245 F. 792, 797; Orleans Parish School 
Board v. Murphy, 101 So. 268, 269, 156 La. 
925 . 

Sustenance; support; assistance. The fur
nishing by one person to another, for his sup
port, of the means of living, or food, cloth
ing, shelter, etc., particularly where the legal 
relation of the parties is such that one is 
bound to support the other, as between father 
and child, or husband and wife. Wall v. 
Williams, 93 N, C. 330, 53 Am. Rep. 458; 
Winthrop Co. v. Clinton, 196 Pa. 472, 46 AU. 
435, 79 Am. St. Rep. 729; Regina v. Grave
send, 5 EI. & BI. 466; State v. Beatty, 61 Iowa 
307, 16 N. W. 149; In re Warren Insane Hos
pital, 3 Pa. Dist. R. 223; Moore v. McKenzie, 
92 A. 296, 297, 112 Me. 356. 

"Maintenance" within rule entitling seaman 
to "maintenance" and cure if he falls sick 
or is wounded in service of ship includes food 
and lodging at expense of ship. The Bouker 
No. 2 (C. C. A.) 241 F. 831, 835. 



MAINTENANCE 

I n  Criminal Law 

An unauthorized and officious interference 
in a suit in which the offender has no interest, 
to assist one of the parties to it, against the 
other, with money or advice to prosecute or 
defend the action. 1 Russ. Orimes, 254; 00. 
Litt. 368b; Hawk. P. C. 393; Wickham v. 
Oonklin, 8 Johns. (N. Y. ) 220. 

Maintenance exists where one officiously intermed
dles in a suit which in no way belongs to him. 
The term does not include all kinds of aid in the 
prosecution or defense of another's cause. It does 
not extend to persons having an intel'est in the 
thing in controversy, nor to persons of kin or affinity 
to either party, nor to counsel or attorneys, for their 
acts are not officious, nor unlawful. The distinction 
between "champerty" and "maintenance" is  that 
maintenance is the promoting, or undertaking to 
promote, a suit by one who has no lawful caus� to 
do so, and champerty is  an agreement for a division 
of the thing in controversy, in the event of success, 
as a reward for the unlawfUl assistance. Bayard v. 
McLane, 3 Hal'. (Del.) 208. 

In "maintenance" no personal profit is expected or 
stipulated, the motive being simply to aid a party, 
with money or otherwise, to prosecute or defend his 
suit ; while in "champerty" there is  a bargain by 
which the champertor is to carry on the suit at his 
own expense, and is to derive some profit out of the 
thing sued for, if he prevails. Sampliner v. Motion 
Picture Patents Co. (C. C. A. ) 255 F. 242, 247 ; Whis
man v. Wells, 200 Ky. 59, 266 S. W. 897, 899. 

"Maintenance," at common law, signifies an un
lawful taking in hand or upholding of quarrels or 
sides, to the disturbance or hindrance of common 
right. The maintaining of one side, in consideration 
of some bargain to have part of the thing in dispute, 
is called "champerty." Champerty, therefore, is a 
species of maintenance. Richardson v. Rowland, 40 
Conn. 570. 

And see also, Gilman v. Jones, 87 Ala. 691, 5 So. 
785, 4 L. R. A. 113 ; Brown v. Beauchamp, 5 T. B. 
Mon. ( Ky.) 413, 17 Am. Dec. 81 ; Gowen v. Nowell, 1 
Me. 292 ; Vaughan v. Marable, 64 Ala. 66 ; Thurston 
v. Percival, 1 Pick. ( Mass.) 415 ; Hovey v. Hobson, 
51 Me. 62 ; Quigley v. Thompson, 53 Ind. 320. 

M A I OR.  An old form of "mayor. " 

MA I RE. 
I n, Old Scotch Law 

An officer to whom process was direct
ed. Otherwise called "mair of fie" (fee), 
and classed with the "serjand. " Skene. 

I n  French Law 
A mayor. 

MA I R I E. In French law. The government 
building of each commune. It contains the 
record office of all civil acts and the list of 
voters; and it is there that political and mu
nicipal elections take place. Arg. Fr. Mere. 
Law, 566. 
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M A I S U RA. A house, mansion, or farm. 
Oowell. 

MAiTRE. Fr. In French maritime law. 
Master; the master or captain of a vessel. 
Ord. Mar. live 2, tit. 1, art. 1. 

MAJ ESTAS. Lat. In Roman law. The ma
jesty, sovereign authority, or supreme prerog
ative of the state or prince. Also a shorter 
form of the expression "crimen majestatis," 
or "c'rimen lC8SC8 majesta,tis," an offense 
against sovereignty, or against the safety or 
organic life of the Roman people; i. e., high 
treason. 

MAJESTY. Royal dignity. A term used of 
kings and emperors as a title of honor. 

MAJO R. A person of full age; one who is 
no longer a minor; one who has attained 
the management of his own concerns and the 
enjoyment of his civic rights. 

I n  Military Law 

The officer next in rank above a captain. 

MAJ O R  A N N U S. The greater year; the bis
sextile year, consisting of 366 days. Bract. 
fol. 359b. 

Majo,r continet in Sle minus. The greater in
cludes the less. 19 Vine Abr. 379. 

MAJOR G E N E RAL. In military law. An 
officer next in rank above a brigadier gen
eral, and next below a lieutenant general, and 
who usually commands a division or an army 
corps. 

Major hrereditas venit u nicu ique n ostrum a 
jure et legibus quam a parenti bus. 2 Inst. 56. 
A greater inheritance comes to every one of 
us from right and the laws than from par
ents. 

Major n u m erus in se continet minorem.  Bract. 
fol. 16. The greater number contains in it
self the less. 

MAJ O RA REGA L I A. The king's dignity, 
power, and royal prerogative, as opposed to 
his revenue, which is comprised in the minora 
regalia. 2 Steph. Oomm. 475; 1 Bl. Oomm. 
240. 

Majore prena affectus quam legibus statuta es-t. 
non est infamis.  One affected with a greater 
punishment than is provided by law is not 
infamous . . 4 lnst. 66. 

MAJOR-ES. 

I n Roman Law and Genealogical Tables 

The male ascendants beyond the sixth de-

M A I SO N  D E  D I EU. Fr. 
almshouse; · a monastery. 
Literally, "house of God. " 

A hospital; an gree. 

St. 39 Eliz. c. 5. 

M A I STER. An old form of "master." 

I n Old English Law 

Greater persons; persons of .higber condi
tion or estate. 
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Majorl summm minor In est. In the greater 1 Reeve, Eng. Law, 476. MaJus. J'fU merum, 
,sum the less Is Included. 2 Kent, Comm. 618 ; more mere right. Bract. fot 31. 
Story, Ag. § 172. A writ proceeding in some customary man-

MAJORITY. Full age ; the age at which, 
by law, a person is entitled to the manage
ment of his own affairs and to the enjoy
ment of civic rights. The opposite of minor
ity. Also the 8tatu8 of a person who is a ma-
jor in age. 

The greater number. 

In the Law of Elections 

Majority signifies the greater number of 
votes. When there are only two candidates, 
he who receives the greater number of the 
votes cast is said to have a majority; when 
there are more than two competitors for the 
same office, the person who receives the great
est number of votes has a plurality, but he 
has not a majority unless he receives a great
er number of votes than those cast for all his 
competitors combined. 

In Military Affairs 

Majority denotes the rank and commission 
of a major. 

MAJ O R I TY OF QUAL I F I ED E LECTORS. 
In special elections, this term generally means 
a majority of those voting, and not a majority 
of the persons entitled to vote. People v. 
Edvander, 136 N. E. 693, 695, 304 Ill. 400; 
Harrison v. Barksdale, 102 S. E. 789, 793, 
127 Va. 180; Williams v. City of Norman, 
205 P. 144, 150, 85 Okl. 230; Bradshaw v. Mar
mion (Tex.Civ. App. ) 188 S.W. 973, 975; In 
re Validation of East Bay Municipal Utility 
Dist. Water Bonds of 1925, 239 P. 38, 46, 196 
Cal. 725, but see contra, Clayton v. Hill City, 
207 P. 770, 111. Kan. 595; 'Villiams v. Coun
ty Com'rs and Board of Education of Poll\: 
County, 97 S. E. 478, 479, 176 N. C. 554. 

ors to try a right to land. Cow. 

MAKE. To cause to exist; to form, fash
ion, or produce; to do, perform, or execute ; 
as to make an issue, to make oath, to make a 
presentment. 

To do in form of law; to perform with 
due formalities; to execute in legal form; as 
to make answer, to make a return or report. 
Ex parte Lockhart, 232 P. 183, 185, 72 Mont. 
136. 

To execute as one's act or obligation ; to 
prepare and sign ; to issue ; to sign, exe
cute, and deliver; as to make a conveyance, 
to make a note. Heinbach v. Heinbach, 202 
S. W. 1123, 1130, 274 Mo. 301; State v. O'Neil, 
135 P. 60, 63, 24 Idaho, 582; Spaulding v. 
First Nat. Bank, 205 N. Y . . · S. 492, 493, 210 
App. Div. 216. 

To conclude, determine upon, agree to, 
or execute; as to make a contract. MacIn
tyre v. McLean, 133 S. ,E. 471, 475, 162 Ga. 
280; Price v. Supreme Home of the Ancient 
Order of Pilgrims (Tex. Com. App. ) 285 S. 
W. 310, 312; TourtloU v. West Bangor & Her
mon Mut. Fire Ins. Co., 136 A. 481, 482, 126 
Me. 118. 

To cause to happen by one's neglect or 
omission; as to make default. 

To make acquisition of; to procure; to 
collect; as to make the money on an execution 
or to make a loan. Fidelity Trust Co. v. 
Fowler (Tex. Civ. App.) 217 S. W. 953, 954. 

To have authority or influence; to sup
port or sustain; as in the phrase, "This 
precedent makes for the plaintiff. " 

MAI(E A N  ASS I G N M ENT. To transfer one's 
property to an assignee for the benefit of one's 
creditors. 

MAI(E AN AWARD. To form and publish a 
MAJ O R I TY OF STOCKHOLDERS. A ma- judgment on the facts. Hoff v. Taylor, 5 N. J. 
jority in interest of the stockholders, and not Law, 833. 
a majority in number only. Bank of Los 
Banos v. Jordan, 139 P. 691, 167 Cal. 327. 
"Majority of stockholders " means majority 
per capita when the right to vote is per cap
ita, and a majority of stock when each share 
of stock is entitled to a vote, each particular 
case being determined by provisions of char
ter regulating voting. Simon Borg & Co. v. 
New Orleans City R. Co. (D. C. ) 244 F. 617, 
619. 

Majus dignum trah it a� se minus d:ignum.  The 
more worthy draws to itself the less worthy. 
Co. Litt. 43, 355b; Bract. fol. 175; Noy, Max. 
p. 6, max. 18. 

Majus est delictum seipsu m occidere quam ali
urn. It is a greater crime to kill one's self 
than another. Bart. Max. 108. See Suicide. 

MAJ US J US. In old practice. Greater right 
or more right. A plea in the old real actions. 

MAKE A CONTRACT. To agree upon, and 
conclude or adopt, a contract. In case of a 
written contract, to reduce it to writing, exe
cute it in due form, and deliver it as binding. 

MAKE D E FA U LT. To fail or be wanting in 
some legal duty; particularly to omit the en
tering of an appearance when duly summoned 
in an action at law or other judicial proceed
ing, to neglect to obes the command of a sub
pama, etc. 

MAI(E O N E'S FA I T H .  A Scotch phrase, 
equivalent to the old English phrase, "to make 
one's law. " 

MAI (ER. One who makes, frames, or or
dains; as a "law-maker." One who makes or 
executes; as the maker of a promissory note. 
See Aud v. Magruder, 10 Cal. 290; Sawyers 
v. Campbell, 107 Iowa, 397, 78 N. W. 56. 



Acco m m odration Maker 

See Accommodation. 

MAK I N G  LAW. In old practice. The for
mality of denying a plaintiff's charge under 
oath, in open court, with compurgators. One 
of the ancient methods of trial, frequently, 
though inaccurately, termed "waging law," or 
"wager of law." 3 BI. Comm. 341. 

1146 

MALBERGE. A hill where the people as
sembled ata court, like the English assizes; 
which by the Scotch and Irish were called 
"parley hills. " Du Oange. 

MALCONNA. In Hindu law. A treasury or 
store-house. 

MALE. Of the masculine sex; of the sex that 
begets young. 

MAL. A prefix meaning bad, wrong, fraudu-
lent; as maladministration, malpractice, mal- MALE C R E D I T US. In old English law. Un

versation, etc. 
favorably thought of; in bad repute or eredit. 
Bract. fols. 116, 154. 

M A L  G REE. L. Fr. Against the will; with-
out the consent. Hence the single word "mal- M aledicta est expositio qum oorrum pit textum.  

gre," and more modern "maugre," (q. v.). That is a cursed interpretation which corrupts 

MAL-TO LTE. Fr. In old French law. A 
term said to have arisen from the usurious 
gains of the Jews and Lombards in their man
agement of the public revenue. Steph. Leet. 
372. 

the text. 4 Coke, 35a; Broom, Max. 622. 

MALED I CT I O N. A curse, which was an
ciently annexed to donations of lands made to 
churches or religions houses, against those 
who should violate their rights. Cowell. 

MALTDTE. In French history, an oppressive MALEFACT I ON. A crime; an offense. 

tax levied in 1292 and later. Oassell's New MALEFACTOR. He who is guilty, or has 
Fr. Dict. b . t d f 
MALA .  Lat. Bad; evil; wrongful. 

MALA F I D ES. Bad faith. The opposite of 
bo'1W fides (q. v.). Mala fide, in bad faith. 
Mal03 fidei possessor, a possessor in bad faith. 
Mackeld. Rom. Law, § 297. 

Mala gram matica non vitiat chartam. Sed in 
exposition e  instru me'ntoru m mala gr'am matioa 
quoad fieri possit ervitranda est. Bad grammar 
does not vitiate a deed. But in the exposition 
of instruments, bad grammar, as far as it can 
be done, is to tbe avoided. 6 Ooke, 39; Broom, 
Max. 686. 

MALA I N  SEe Wrongs in themsel�es; acts 
morally wrong; offenses against conscience. 
1 BI. Oomm. 57, 58; 4 Bl. Oomm. 8; Oom. v. 
Adams, 114 Mass. 323, 19 Am. Rep. 362; Tur
ner v. Mercl1ants' Bank, 126 Ala. 397, 28 So. 
469. 

MALA P RAX IS.  Malpractice; unskillful 
management or treatment. Particularly ap
plied to the neglect or unskillful management 
of a physician, surgeon, or apothecary. 3 Bl. 
Comm. 122. 

MALA PRO H I B I TA. Prohibited wrongs or 
offenses; acts which are made offenses by 
positive laws, and proMbited as such. 1 Bl. 
Oomm. 57, 58; 4 BI. Comm. 8. 

een con VIC e ,0 some crime or offense. 

Malefioia non debent re'mane're impun ita ; e,t im
pun itas continuum affectu m  trilluit delinquenti. 
4 Ooke, 45. Evil deeds ought not to remain 
unpunished; and impunity affords continual 
incitement to the delinquent. 

Maleftcia propositis distingu u ntur. Jenk. Oent. 
290. Evil deeds are distinguished from evil 
purposes, or by their purposes. 

MALEF I C I UM.  In the civil law. Waste; 
damage; tort; injury. Dig. 5, 18, 1. 

MALESON, or MAL I SO N .  A curse. 

MALESWORN, or MALSWO'RN. 
Cowell. 

Forsworn. 

MALFEASANCE. The wrongful or unjust 
doing of some act which the doer has no 
right to perform, or which he has stipulated 
by contract not to do. It differs from "mis
feasance " and '

''non-feasance,'' (which titles 
see. ) See 1 Chit. Pro 9; 1 Chit. PI. 134; Dud
ley v. Flemingsburg, 115 Ky. 5, 72 S. W. 327, 
60 L. R. A. 575, 103 Am. St. Rep. 253; Ooite 
v. Lynes, 33 Conn. 115; Bell v. Josselyn, 3 
Gray (Mass. ) 311, 63 Am. Dec. 741; Southern 
Ry. 00. v. Sewell, 18 Ga. App. 544, 90 S. E. 
94, 96; Glisson v. Biggio, 141 La. 209, 74 So. 
907, 909; Rising v. Ferris, 216 Ill. App. 252, 
256. 

MALADM
'
I N I STRAT I ON.  This term is used, 

in the law-books, interchangeably with mis- MALF ETRIA. In Spanish law. Offense. 

administration, and both words mean "wrong' White, New Recop. b. 2, tit. 19, c. 1, § 1. 

administration. " Minkler v. State, 14 Neb. 
183, 15 N. W. 331. 

MALICE. The doing of a wrongful act inten
tionally, without just cause or excuse. Brom

MA.LA ND R;I NUS. In old English law. 
thief or pirate. Wals. 338. 

A age v. Prosser, 4 Barn .. & C. 255; Sorenson 
v. Ohevrolet Motor 00., 171 Minn. 260,214 N. 

MALARY. In HindU. law. Judicial; belong-
ing to a judge or magistrate. 

� .  
W .  754, 755; Nunn v. Drieborg,. 235 Mich. 
383, 209 N. W. 89, 90; Nelson v. Nelson {C. C. 
A.) 296 F. 369, 375; Weaverv. Ficke, 174 Ky. 
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432, 192 S. W. 515, 516 ; Webb v. Cooks', watt- In General 
ers' and Waitresses' Union, No. 748 (Tex. Civ . .  -Actual malice. Express malice, or malice in 
App. ) 205 S. W. 465, 468 ; Cottle v. Johnson, fact. Gee v. Culver, 13 Or. 598, 11 P. 302 ;  
179 N. C. 426, 102 S. E. 769, 770. Eteenpain Co-op. Soc. v. Li11back (C. C. A.) 

A conscious violation of the law (or the 18 F.(2d) 9 12 9 17 '  Bresslin v. Star Co. 166 
prompting of the mind to commi� it ) which op- App. Div. $, 15i N. Y. S. 600 ; Swain v. 
erates to the prejudice of another person. Oakey, 100 N. C. 113, 129 S. E. 151, 152: 
Seaboard Air Line Ry. Co. v. Glenn, 213 Ala. 
284; 1M So. 548, 549. 

"A condition of the mind which shows a 
heart regardless of social duty and fatally 
bent on mischief, the existence of which is in
ferred from acts committed or words spoken." 
Harris v. State, 8 Tex. App. 109; State v. 
Naylor, 5 Boyce (Del. ) 99, 90 A. 880, 889; John 
B. Stetson University v. Hunt, 88 Fla. 510, 
102 So. 637, 639. 

Malice in the law of murder, means that 
condition of mind which prompts one to take 
the life of another without just cause or prov
ocation. State v. Smith, 26 N. M. 482, 194 
P. 869, 870; State v. Moynihan, 93 N. J. Law, 
253, 106 A. 817, 818; Caudle v. State, 7 Ga. 
App. 848(1 ),  68 S. E. 343; State v. Young, 314 
M<;>. 612, 286 S. W. 29, 34. 

"Malice," in its common acceptation, means ill will 
towards some person. In its legal sense, it applies to 
a wrongful act done intentionally, without legal 
justification or excuse. Dunn v. Hall, 1 Ind. 344. 

A man may do an act willfully, and yet be 
free of malice. But he cannot do an act mali
ciously without at the same time dOing it will
fully. The malicious doing of an act includes 
the willful doing of it. Malice includes intent 
and will. State v. Robbins, 66 Me. 328. 

For other definitions see Shannon v. Jones, 
76 Tex. 141, 13 S. W. 477; 'Williams v. Wil
l�Slms, 20 Colo. 51, 37 P. 614; Smith v. Rail
road Co., 87 Md. 48, 38 A. 1072 ; In re Freche 
(D. O. ) 109 F. 621; Craft v. State, 3 Kan. 
486; Lewis v. Chapman, 16 . N. Y. 369; State 
v. Avery, 113 Mo. 475, 21 S. W. 193; State 
v. Witt, 34 Kan. 488, 8 P. 769; State v. Walk:' 
er, 9 H()ust. (Del. ) 464, 33 A. 227; Cotton v. 
State, 32 Tex. 614; Com. v. Ohance, 174 Mass. 
245, 54 N. E. 551, 75 Am. St. Rep. 306. 

I n the Law of. Libe·1 and Slander 

As to privileged communications "malice" 
involves an evil intent or motive arising from 
spite or ill will; personal hatred or ill will; 
or culpable recklessness or a willful and wan
ton disregard of the rights and interests of 
the person defamed. McDonald v. Brown, 
23 R. I. 546, 51 A. 213, 58 L. R. A. 76-8, 91 Am. 
St. Rep. 65,9; Hearne v. De Young, 132 Cal. 
357, 64 P. 576 ; Oherry v. Des Moines Leader, 
114 Iowa, 298, 86 N. W. 323, 54 L. R. A. 855, 
89 Am. St. Rep. 36-5; Minter v. Bradstreet 
Co., 174 Mo. 444, 73 S. W. 66:8; Pecue v. West, 
233 N. Y. 316, 135 N. E. 515, 517 ; Houston 
Chronicle PUb. Co. v. Bowen (Tex. Civ. App. ) 
182 S. W. 61, 64 ;  Peterson v. Oleaver, 105 
Neb. 438, 181 N. W. 187, 189, 15 A. L. R. 447. 

-Constructive mal ice. Implied malice; mal
ice inferred from acts; malice imputed by 
law; malice which is not shown by direct 
proof of an intention to do injury, (express 
malice,) hut which is inferentially established 
by the necessarily injurious results of the acts 
shown to have been committed. State v. Har
rigan, 9 Houst. (Del. ) 369, 31 Atl. 1052 ; 
Hogan v. State, 36 Wis. 238 ; Oaldwell v. 
Raymond, 2 Abb. Prac. (N. Y. ) 196. 

-Express mal ice. Actual malice; malice in 
fact; ill will or wrongful motive; a de
liberate intention to commit an injury, evi
denced by external circumstances. Sparf v. 
U. S., 156 U. S. 51, 15 Sup. Ct. 273, 39 L. Ed. 
343; Farrer v. State, 42 Tex. 271; Singleton 
v. State, 1 Tex. App. 507; Jones v. State, 29 
Ga. 594 ; Wynne v. Parsons, 57 Conn. 73, 17 
Atl. 362; Howard v. Sexton, 4 N. Y. 161; 
Herbener v. Crossan, 4 Pennewill (Del. ) 3-8, 
5'5 AU. 224 ; Weir v. McEwan, 94 N. J. I.-aw, 
92, 109 A. 3100, 356; People v. Scalisi, 324 Ill. 
131, 154 N. E. 715, 722. 

-General mal ice. General malice is wicked
ness, a dispOSition to do wrong, a "black and 
diabolical heart, regardless of social duty and 
fatally bent on mischief. " Neal v. Nelson, 
117 N. C. 393 , 23 S. E. 428, 53 Am. St. Rep. 
590 ; Brooks v. Jones, 33 N. C. 260. 

-I m plied mali ce.  Malice inferred by legal rea
soning and necessary deduction from the res 
gesta: or the conduct of the party. Malice in
ferred from any deliberate cruel act commit
ted by one person against another, however 
sudden. Whart. Hom. 38. 'What is called 
"general malice" is often thus inferred. 
Sparf v. U. S. , 156 U. S. 51, 15 Sup. Ct. 2'73, 
39 L. Ed. 343; Hotema v. U. S. , 186 U. S. 413, 
22 Sup. Ct. 895, 46 L. Ed. 1225 ; Darry v. Peo
ple, 10 N. Y. 120; State v. Mason, 54 S. C. 
240, 32 S. E. 357; State v. Neal, 37 Me. 469; 
State v. Harrigan, 9 Houst. (Del. ) 369, 31 AU. 
1052; Gusman v. State, 72 Tex. Cr. R. 258, 
171 .s. W. 770, 775. 

-Legal malice. An expression used as the 
equivalent of "constructive malice," or "mal
ice in law. " Humphries v. Parker, 52 Me. 
502. 

-Malice aforethought. In the definition of 
"murder," malice aforethought exists whell'e 
the person doing the act which causes death 
has an intention to cause death or grievous 
bodily harm to any person, (whether the prr
son is actually killed or not ) or to commit 
any felony whatever, or has the knowledge 
that the act will prob�bly cause the death of 
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Qr g.rievQus bodily harm to some person, al- knowing or caring who may be the victim. 
though he does not desire it, or even wishes Mitchell v. State, 00 Ala. 30. 
that it may not be caused. Steph. Crim. Dig. 
144 ; 1 Russ. Crimes, 641. The words "malice MAL I C I O US. Evincing malice ; done with 

aforethought" long ago acquired in law a set- malice and an evil 'design ; willful. 

tled meaning, somewhat different from the MALI C I O US ABA N D O NM ENT. In criminal popular Qne. In their legal sense they dO' nQt law. The desertiQn of a wife or husband 
import an actual intention to kill the de- without just cause. 
ceased. The idea is not spite or malevQlence 
to the deceased in particular, but evil design 
in general, the dictate of a wicked, depraved, 
and malignant heart ; nQt premeditated per
sQnal hatred or revenge towards the person 
killed, ·but that kind of unlawful purpose 
which, if persevered in, must prQduce mis
chief. State v. Pike, 49 N. H. 399, 6 Am. Rep. 
533. And see Thiede v. Utah, 159 U. S. 510, 
16 Sup. Ct. 62, 40 L. Ed. 237 ; State v. Fiske, 
63 Conn. 388, 28 Atl. 572 ; Nye v. People, 35 
Mich. 19 ; People v. BQrgetto, 99 Mich. 336, 
58 N. W. 328 ; Darry v. People, 10 N. Y. 120 ; 
Allen v. U. S. 164 U. S. 492, 17 Sup. Ct. 154, 
41 L. Ed. 528 ; Kota v. People, 136 Ill. 655, 27 
N. E. 53 ; Hogan v. State, 36 Wis. 242 ; Peo
ple v. Watts, 198 Cal. 776, 247 P. 884, 893 ; 
Huddleston v. State, 134 Miss. 382, 98 So. 
839, 841; Hall v. Commonwealth, 207 Ky. 718, 
270 S. W. 5, 9. 

-Malice in fact. Express or actual malice. 
Railway Co. v. Behee, 2 Tex. Civ. App. 107, 
21 S. W. 384 ; Hotchkiss v. Porter, 30 Conn. 
414. 

-Malice in law. Implied, inferred, or legal 
malice. See Smith v. RQdecap, 5 Ind. App. 
78, 31 N. E. 479 ; Bacon v. Railroad Co., 66 
Mich. 1·66, 33 N. W. 181. 

-Malice prepense. Malice aforethought ; de
liberate, predetermined malice. 2 Rolle, 461. 

-Particular mal ice. Malice directed against a 
particular individual ; ill will ; a grudge ; 
a desire to be ,revenged on a particular per
son. BrQoks v. JQnes, 33 N. C. 261 ; State v. 
Long, 117 N. C. 791, 23 S. E. 431. 

MAL I C I O US ABUSE O F  PROCESS. The 
willful misuse or misapplication of process 
to' accomplish a purpose not warranted or 
cQmmanded by the writ ; the malicious per
version of a regularly issued process, whereby 
a result not lawfully or prQperly obtained on 
a writ is secured ; not including cases where 
the prQcess was prQcured maliciously but nQt 
abused Qr misused after its issuance. Bart
lett v. Christhilf, 69 Md. 219, 14 At!. 521 ; 
Mayer v. Walter, 64 Pa. 283 ; Humphreys v. 
Sutcliffe, 192 Pa. 336, 43 AU. 954, 73 Am. St. 
Rep. 819 ; Kline v. Hibbard, 80 Hun, 50, 29 
N. Y. Supp. 807 ; Kashdan v. Wilker Realty 
Co., 197 App. Div. 659, 189 N. Y. S. 138, 139 ; 
King v. Yarbray, 136 Ga. 212 (1), 71 S. E. 
131. 

MAL I C I O US ACCUSAT I O N. Procuring ac
cusatiQn Qr prQsecution of another from im
proper motive and without prQbable cause. 
McKenzie v. State, 113 Neb. 576, 204 N. W. 
60, 63. 

MAL I C I O US ACT. A wrQngful act intention
ally done without legal justification or ex
cuse ; an unlawful act dQne wilfully or pur
posely to injure another. Bowers v. State, 
24 Tex. App. 542, 7 S. W. 247, 5 Am. St. Rep. 
901 ; Payne v. Western & A. R. Co., 13 Lea 
(Tenn.) 526, 49 Am. Rep. 666 ; Brandt v. 
MQrning .Journal Ass'n, 81 App. Div. 183, SO 
N. Y. Supp. 1002 ; Tucker v. Bartlett, 9'7 Kan. 
163, 155 P. 1, 2 ;  HuttQn v. Watters, 132 Tenn. 
527, 179 S. W. 134, 13'5, L. R. A. 1916B, 1238, 
Ann. Cas. 19160, 433 ; Harris v. Rich, 104 0kl. 
120, 229 P. 10S0, 10S2. 

MALI C I O US ARREST. An arrest made will
-Preconceived mal ice. Malice prepense or fully and without prQbable cause, but in the 
aforethQught. See State v. Reidell, 9 Houst. course of a regular proceeding. 
(Del.) 470, 14 Atl. 550. 

-Premeditated mal ice .  An intentiQn to kill 
unlawfully, deliberately formed in the mind 
as the result of a determinatiQn meditated 
upon and fixed before the act. State v. Gin 
Pon, 16 Wash. 425, 47 Pac. 961 ; Milton v. 
State, 6 Neb. 143 ; State v. Rutten, 13 Wash. 
211, 43 Pac. 30. 

-Special malice. Particular or personal mal
ice ; tha.t is, 'hatred, ill will, or a vindictive 
disposition against a particular individual. 

-Universal malioe. By this term is riot meant , 
a malicious purpose to take the life of all per
sons, but it is that .depravity of the human 
heart which determines to take life upon 

slight ' or insufiicient provocation, withQut 

MALI C I O US I NJ U RY. An injury committed 
against a persQn at the prompting of malice 
or hatred towards him, or done spitefully 01' 
wantonly. State v. Huegin, 110 Wis. 189', 85 
N. W. 1046, 62 L. R. A. 700 ; Wing v. Wing, 
66 Me. 62, 22 Am. Rep. 548. 

The willful doing of an act with knowledge 
it is liable to injure anQther and regardless 
of consequences. In re Kalk (D. C.) 270 F. 
627, 629. 

MALI C I OUS M ISC H I E F. A term applied to 

the willful destruction of personal property� 
from actual ill will OT resentment towards 
its owner or possessor. People v. Petbera.m, 
64 Mich. 252, 31 N. W. 188 ; First Nat. Bank 
v. Burkett, 101 Ill. 394, 40 Am. Rep. 209 ; State 
v. Robinson, 20 N. C. 130, 32 Am. D,ec. 661 ; 
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Thomas V. State, 30 Ark. 435 ; State v. Waltz, 
158 Iowa, 191, 139 N. W. 458, 459. Maliciou'S 
mischief or damage is a species of injury to 
private property, which the law considers as 
a public crime. This is such as is done, not 
anirrw furandi, or with an intent of gaining 
by another's loss, but either out of a spirit 
of wanton cruelty or wicked revenge. In this 
latter light it bears a near relation to the 
crime of arson, for, as that affects the habita
tion, so does this the property, of individuals ; 
and therefore any damage arising from this 
mischievous dispositiop, though only a tres
pass at the common law, is now, by several 
statutes, made severely penal. Jacob. 

MAL I C I O US P ROSECUT I O N .  A judicial 
proceeding regularly instituted against a per
son out of the prosecutor's malice and ill will, 
with the intention of injuring him and with
out probable cause which terminates in favor 
of the person prosecuted. For this injury 
an action on the case lies, called the "action 
of malicious prosecution." Hicks v. Brantley, 
102 Ga. 264, 29 S. E. 459 ; Eggett v. Allen, 119 
Wis. 625, 96 N. W. 803 ; Harpham v. Whitney, 
77 Ill. 38 ; Lauzon v. Charroux, 18 R. 1. 46,7, 
28 Atl. 975 ; Frisbie v. Morris, 7'5 Conn. 637, 
55 At!. 9 ;  Wilson v. Lapham, 196 Iowa, 745, 
195 N. W. 235, 237 ; Thomas v. Bush, 200 
Mich. 224, 166 N. W. 894, 895 ; Finney v. Zin
gale, 82 W. Va. 422, 95 S. E. 1046, 1047, L. 
R. A. 1918F, 1130 ; Graziani v. Ernst, 169 
Ky. 751, 185 S. W. 99, 100. 

MAL I C I O US T R ESPASS. The act of one who 
maliciously or mischievously injures or 
causes to be injured any property of another 
or any public property. State v. McKee, 109 
Ind. 497, 10 N. E. 405 ; Hannel v. State, 4 
Ind. App. 485, 30 N. E. 111.s. 

MALI C I O US USE O F  PROCESS. "Malicious 
use of process" occurs where plaintiff employs 
court's process to execute object which law 
intends process to subserve, but proceeds 
maliciously and without probable cause. Rob
inson v. Commercial Credit Co., 37 Ga. App. 
291, 139 S. E. 915, 916. 

MAL I GNARE. To malign or slander ; also 
to maim. 

MALI  N,GE.R� To feign sickness or any physi
cal disablement or mental lapse or derange
ment, especially for the purpose of escaping 
the performance of a task, duty, or work. 

MAL I T IA.  Lat. Actual evil design ; ex
press malice. 

Malitia est acid,a ;  est m al i  an imi  affectus. Mal
ice is sour ; it is the quality of a bad mind. 
2 BuIst. 49. 

MALI T I A  PRIECOGITATA. Malice afore
thought. 

MALT LIQUOR. 

Malltils homlnum eat obvlandum.  The wicked 
or malicious designs of men must be thwarted. 
4 Coke, 15b. 

MALLEAB LE. Capable of being dra.wn out 
and extended by beating ; capable of exten
sion by hammering ; reducible to laminated 
f.orm by beating. Farris v. Magone (C. C.) 46 
F. 845. 

MALLUM. In old European law. A court 
of the higher kind in which the more import
ant business of the county was dispatched 
by the count or earl. ' Spelman. A public na
tional assembly. 

MALO A N I M O. Lat. With an evil mind ; 
with a bad purpose or wrongful intention ; 
with malice. 

MALO G R�TO: Lat. In spite ; unwillingly. 

MALO SENSU. Lat. In an evil sense or 
meaning ; with an evil signification. 

MALPRACTI C E. Any professional miscon
duct, unreasonable lack of skill or fidelity in 
professional or fiduciary duties, evil practice, 
or illegal or immoral conduct. Gregory v. 
McInnis, 140 S. C. 52, 134 S. E. 527, 529. As 
applied to physicians and surgeons, this term 
means, generally, professional misconduct 
towards a patient which is considered repre
hensible either because immoral in itself or 
because contrary to law or expressly forbid
den by law. 

In a more specific sense, it means bad, 
wrong, or injudicious treatment of a patient, 
professionally and in respect to the pal'lticular 
disease or injury, resulting in injury, un
necessary suffering, or death to the patient, 
and proceeding from ignorance, carelessne'Ss, 
want of pro'per professional skill, disregard 
of established rules or principles, neglect, or 
a malicious or criminal intent. See Rodgers 
v. Kline, 56 Miss. 816, 31 Am. Rep. 389 ; Tuck
er v. Gillette, 22 Ohio Oil'. Ct. R. 669 ; Abbott 
v. Mayfield, 8 Kan. App. 387, 56 P. 327 ; Hib
bard v. Thompson, 109 Mass. 288 ; Napier v. 
Greenzweig (C. C. A.) 256 F. 196, 197. 

The term is occasionally applied to lawyers� 
and then means generally any evil practice 
in a professional capacity, but rather with 
reference to the court and its practice and 
process' than to the client. See In re Baum, 
55 Hun, 611, 8 N. Y. S. 771 ; In re Silkman, 
88 App. Div. 102, 84 N. Y. S. 1025 ; Cowley 
v. O'Oonnell, 174 Mass. 253, 54 N. E. 558 ; 
In re Smith, 84 N. J. Eq. 252, 94 A. 39, 42. 

MALT. A substance produced from barley 
or other grain by a process of steeping in 
walter until germination begins and then dry
ing in a kiln, thus converting the starch into 
saccharine matter. See Hollender v. Magone 
(C. C.) 38 F. 915 ; U. S. v. Cohn, 2 Ind. T. 
474, 52 S. W. 38. 

Malitia supplet retatem.  MaIke supplies [the MALT L I QU O R. A general term including all 
want of] age. Dyer, l04b ; Broom Max. 316. alcoholic beverages prepared essentially by 
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the fermentation of an infusion of malt (as 
distinguished from such liquors as are pro
duced by the process of distillation), and par
ticularly such beverages as are made from 
malt and hops, like beer, ale, and porter. See 
Allred v. Sitate, 89 Ala. 112, 8 So. 56 ; State 
v . .  Gill, 89 Minn. 502, 95 N. W. 449 ; U. S. v. 
Ducournau (0. 0.) 54 F. 138 ; State v. Stapp, 
29 Iowa, 552 ; Sarlls v. U. S., 152 U. S. 570, 
14 S. Ot. 720, S8 L. Ed. 556 ; Logi v. State, 
153 Ark. 317

'
, 240 S. W. 400, 4.01 ; Olaunch v. 

State, 82 Tex. Cr. 355, 199 S. W. 483, 484. 
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Mal u m  quo com m unius eo pejus. The more 
common an evil is, the worse it is. Branch, 
Prine. 

Malus usus abolendus est. A bad or invalid 
custom is [ought] to be abolished. Litt. § 212 ; 
00. Litt. 141 ; 1 Bl. Oomm. 76 ; Broom, Max. 
921. 

MALVEI LLES. In old English law. III will ; 
crimes and misdemeanors ; malicious practic
es. Cowell. 

MALV E I S  PROC U R O RS. L. Fr. Such as 
MALT M U LNA. A quern or malt-mill. used to pack juries, by' the nomination of ei-
MALT-SHOT, or MAL T-SCOT. .A. certain ther party in a cause, or other practice. Cow-

payment for making malt. Somner. ell. 

MALT-TAX. An excise duty upon malt in 
MALV E I SA. A warlike engine to batter and 
bealt; down walls. 

England. 1 Bl. Comm. 313 ; 2 Steph. Comm. 
581 . 

MALT REATME.NT. In reference to the 
treatment of his pa:tient by a surgeon, this 
term signifies improper or unskillful treat
ment ; it may result either from ignorance, 
neglect, or willfulness ; but the word does 
not necessarily imply that the conduct of the 
surgeon, in his treatment of the patient, is 
either willfully or grossly careless. Com. 
v. Hackett, 2 Allen (Mass.) 142. 

MALUM, n. Lat. In Roman law. A mast ; 
the mast of a ship. Dig. 50, 17, 242, Pl'. Held 
to be part of the ship. Id. 

MALUM, adj. Lat. 
reprehensible. 

Wrong ; evil ; wicked ; 

MALUM I N  SE. A wrong in itself ; an act or 
case involving illegality from the very nature 
of the transaction, upon principles of na:tural, 
moral, and public law. Story, . Ag. § 346 ; 
State v. Trent, 122 Or. 444, 259 P. 893, 898. 
An act is said to be malum in se when it is 
inherently and essentially evil, that is, im
moral in its nature and injurious in- its con
sequences, without any regard to Ithe fact of 
its being noticed or punished by the law of 
the state. Such are most or all of the offens
es cognizable at common law, (without the 
denouncement of a statute ;) as murder, lar
ceny, etc. 

Mal u m  non  habet effioientem,  sed deficientem, 
causam. 3 Inst. Proem. Evil has not an effi
cient, but a deficient, cause. 

Malum n o'n p,rresumitur. Wickedness is nOit 
presumed. Branch, Princ. ; 4 Coke, 72a. 

MALUM PROH I BI T UM.  A wrong prohibit
ed ; a thing which is wrong because prohibit
ed ; an act which is not inherently immoral, 
but becomes so because its commission is ex
pressly forbidden by positive law ; an act in
volving an illegality resulting from positive 
law. Oontrasted with mal·um in se. Story, 
Ag. § 346 ; People v. Pavlic, 227 Mich; 562, 
199 N� W. 373, 374, 35 A. L; R. 741. 

MALVERSAT I O N:. In French law. This 
word is applied to all grave and ' punishable 
faults committed in the exercise of a charge 
or commission, (office,) such as corruption, ex
action, concussion, larceny. Merl. Repert. 

MAN. A human being. A person of the male 
sex. A male of the human species above the 
age of puberty. 

. 

In its most extended sense the term in
cludes not only the adult male sex of the 
human species, 'but women and children. 

I n Feudal Law 

A vassal ; a tenant or feudatory. The An
glo-Saxon relation of lord and man was orig
inally purely personal, and founded on mu
tual contract. 1 Spence, Ch. 37. 

MAN OF STRAW. See Men of Straw. 

MANACLES. Ohain for the hands ; shackles. 

MANAGE� To conduct ; to carry on ; to 
have under control ; to administer ; to direct 
the concerns of a business or establishment. 
Generally applied to affairs that are some
what complicated and that involve skill and 
judgment. Oom. v. Johnson, 144 Pa. 377, 22 
A. 703 ; Roberts v. State, 26 Fla. 360, 7 So. 
861 ; Ure v. Ure, 185 Ill. 216, 56 N. E. 1087 ; . 
Youngworth v. Jewell, 15 Nev. 48 ; Watson 
v. Oleveland, 21 Conn. 541 ; The Silvia, 171 
U. S. 462, 19 S. Ot. 7, 43 L. Ed. 241 ; City of 
Newburgh v. Dickey, 164 App. Div. 791, 150 N. 
Y. S. 175, 177 ; Neilson v. Alberty,· 36 Okl. 490, 
129 P. 847, 849. 

MANAGEM ENT. Control, discretionary pow
er of direction ; J. T. Oamp Transfer 00. v. 
Davenport, 74 So. 156, 159, 1 5  Ala. App. 507 ; 
Browne v. Oity of New York, 210 N. Y. S. 786, 
795, 125 Misc. 1. 

"Management" of an estate ;necessarily im
plies the power to invest the income and col
lections, and to "manage" money means to 
employ or invest it, Keyes v. Metropolitan 
Trust Co. of City of New York, 115 N. E. 455, 
456, 220 N. Y. 237 ; while word "management" 
as applied to a vessel includes control during 
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voyage of everything with which vessel Is one of the forms observed in the process of 

equipped to protect her and her cargo against emancipation. 
inroad of the seas, Jay Wai N am v. Anglo-
American Oil Co. (d. c. A.) 202 F. 822, 827. , MANCIPATE. To enslave ; to bind ; to tie. 

MANAGER; A person chosen or appointed to 
manage, direct, or administer the affairs of 
another person or of a corporation or com
pany.

' Com. v. Johnson, 144 Pa. 377, 22 A. 
703 ; Oro Min. & Mill. Co; v. Kaiser, 4 Colo. 
App. 219, 35 P. 677 ; Saunders v. United States 
Marble Co., 65 P. 782, 25 Wash. 475 ; Robinson 
v. Moark-Nemo Oonso1. Mining Co., 178 Mo. 
App. 531, 163 S. W. 885, 887 ; Kelly v. New
ark Shoe Stores Co., 190 N. C. 406, 130 S. E. 
32, 34 ; Sullivan v. Evans-Morris-Whitney 
Co., 54 Utah, 293, 180 P. 435, 438. Also one 
of the persons appointed on the part of the 
house of representwtives to prosecute impeach
ments before the senate. 

MANAG ERS OF A C O N F EREN C E. Members 
of the houses of parliament appointed to rep
resent each house at a conference between the 
two houses. It is an ancient rule that the 
number of commons named for a conference 
should be double those of the lords. May, 
ParI. Pro C. 16. 

MANAG I N,G AGENT. See Agent. 

MAN·AGI N G  OWN ER O F  S H I P'. The manag
ing owner of a ship is one of- several co-own
ers, to whom the others, or those of them who 
join in the adventure, have delegated the man
agement of the ship. He has , authority to 
do aU things usual and necessary in the man
agement of the ship and the delivery of the 
cargo, to ena,ble her to prosecute her voyage 
and earn freight, with the right to appoint an 
agent for the purpose. 6 Q. B. Div. 96; 
Sweet. 

MANAG I UM. A mansion-house or dwell- , 
ing-place. Cowell. 

MANAS M EO IJE. Men of a mean condition, 
or of the lowest degree. 

MAN BOTE. In Saxon law. A compensa
tion or recompense for homicide, particularly 
due to the lord for killing his man or vassal, 
the amount of which was regulated by that 
of the were. 

MANCA, MANCUS, or MANC USA. A square 
piece of gold coin, commonly valued at thirty 
pence. Cowell. 

MANCEPS. Lat. In Roman law. A pur
chaser ; one who took the article sold in his 
hand ; a formality observed in certain sales. 
Oalvin. A farmer of the public taxes. 

M A N C H E-PR ESENT. A bribe ; a present 
from the donor's own hand. 

MAN C I PARE. Lat. In Roman law. To sell, 
alienate, or make over to another ; to sell 
with certain formalities ; to sell a person ; 

MANCIPATIO. Lat. In Roman law. A cer
tain ceremony or formal process anciently re
quired to be performed, to perfect the sale or 
conveyance of res mancipi, (land, houses, 
slaves, horses, or cattle.) The parties were 
present, (vendor and vendee,) with five wit
nesses and a person called "Ubripens," who 
held a balance or scales. A set form of words 
was repeated on either side, indicative of 
transfer of ownership, and certain prescribed 
gestures made, and the vendee then struck 
the scales with a piece of copper, there':' 
by symbolizing the payment, or weighing out, 
of the stipulated price. 

The ceremony of man.cipatiQ was used, in 
later times, in one of the forms of making a 
will. The testator acted as vendor, and the 
heir (or tamilim emptor) as purchaser, the lat
ter symbolically buying the whole estate or 
succession, of the former. The ceremony 
was also used by a father in making a ficti
tious sale of his son, which sale, when three 
times repeated, effectuated the emancipation 
of the son. 

MANel P I  RES. Lat. In Roman law. Cer
tain classes of things which could not be 
aliened or transferred except by means of a 
certain formal ceremony of conveyance called 
"maneip,atio," (q. v.) These included land, 
houses, slaves, horses, and cattle. All other 
things were called "res nee maneipi." The 
distinction was abolished by Justinian. The 
distinction corresponded as neal'ly as may be 
to the early distinction of English law into 
real and p€rsonal property ; res mancipi be
ing objects of a military or agricultural char
acter, and res nee mancipi being all other suh
jects of property. Like personal estate, res 
nee maneipi were not originally either valu
able in 8e or valued. Brown. 

MAN C I P I UM.  I.at. In Roman law. The 
momentary condition in which a filius, etc., 
might be when in course of emancipation 
from the potestas, and before that emancipa
tion was absolutely complete. The condi
tion was not like the aominiea, potestas over 
slaves, but slaves are frequently called "man
eipia" in the non-legal Roman authors. 
Brown. 

To form a clear conception of the true import of 
the word in the Roman jurisprudence, it is neces
sary to advert to the four distinct powers which 
were exercised by the pater familias, viz. : the 
'manus, or martial power ; the manaipium, result
ing from the mancipatio, ()r aZienatio pe1' res et 
Ubram, of a freeman ; the dominica potestas, the 
power of the master over his slaves, and the patria 
potestas, the paternal power. When

' 
the pater 

familias sold his son, venum dare, mancipare, the 
paternal power was succeeded by the manaipium, or 
the power acquired by the purchaser over the person 
whom he held in mancipio, and whose condition was 
assimilated to that of a slave. What is most re-
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markable is, that on the emancipation from the 
m.ancipium he fell back into the paternal power, 
which was not entirely exhausted until he had been 
sold three times by the pater jamilias. Si pater 
jilium ter venum dat, fiZiU8 a patre Ziber esto. Gaius 
speaks of the manciPatio as tmaginaria qucedam 
oondiVio because in his times it was only resorted 
to for the purpose of adoption or emancipation. See 
1 Ortolan 112 ; Morey, Rom. L. 23, 32 ; Sohm, Inst. 
R. L. 124, 390. 
MAN C I PLE. A clerk of the kitchen, or cater
er, especially in colleges. Cowell. 

MANCO M U NA L. In Spanish law. An obli
gation in said to be mancomunal when one 
person assumes the contract or debt of an
other, and makes himself liable to pay or ful
fill it. Schm. Civil Law, 120. 

MAN DAM I ENTO. In Spanish law. Com
mission ; authority or power of attorney. A 
contract of good faith, by which one person 
commits to the gratuitous charge of another 
his affairs, and the latter accepts the charge. 
White, New Recop. b. 2, tit. 12, c. 1. 

MANDAMUS. Lat. We command. This is 
the name of a writ (formerly a high preroga
tive writ) which issues from a court of su
perior jurisdiction, and is directed to a pri
vate or municipal corporation, or any of its 
officers, or to an executive, administrative or 
judicial officer, or to an inferior court, com
manding the performance of a particular act 
therein specified, and belonging to his or their 
public, official, or ministerial duty, or direct
ing the restoration of the complainant to 
rights or privileges of which he has been il
legally deprived. See Lahiff v. St. Joseph, 
etc., Soc., 76 Conn. 648, 57 A. 69,2, 65 L. R. 
A. 92, 100 Am. St. Rep. 1012 ; Milster v. 
Spartanburg, 68 S. C. 243, 47 S. E. 141 ; State 
v. Carpenter, 51 Ohio St. 83, 37 N. E. 261, 46 
Am. St. Rep. 556 ; Chicago & N. W. R. Co. v. 
Crane, 113 U. S. 424, 5 Sup. Ct. 578, 28 L. Ed. 
1064 ; Arnold v. Kennebec County, 93 Me. 117, 
44 A. 364 ; Placard v. State, 148 Ind. 305, 47 
N. E. 623 ; Atlanta v. Wright, 119 Ga. 207, 
45 S. E. 994 ; State v. Lewis, 76 Mo. 370 ; Ex 
parte Crane, 5 Pet. 190, 8 L. Ed. 92 ; Marbury 
v. Madison, 1 Cranch, 158, 2 L. Ed. 60 ; U. S. 
v. Butterworth, 169 U. S. 600, 18 Sup. Ct. 441, 
42 L. Ed. 873 ; Bernert v. Multnomah Lumber 
& Box Co., 247 P. 155, 157, 119 Or. 44. 

The action of mandamus is one, brought in a court 
of competent jurisdiction, to obtain an order of such 
court commanding an inferior tribunal, board, cor
poration, or person to do or not to do an act the 
performance or omission of which the law enjoins as 
a duty resulting from an office, trust, or station. 
Where discretion is left to the inferior tribunal or 
person, the mandamus can only compel it to act, 
but cannot control such discretion. Rev. Code Iowa, 
1880 § 3373 (Code 1931, § 12440) .  

A '  writ o f  mandamus i s  a summary writ issuing 
from the proper court, commanding the official board 
to whom it is addressed to perform some specific 
legal duty to which the party applying for the writ 
is entitled of legal right to have performed. elli-
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cago, R. I. & G. Ry. CO. T. State (Tex. Civ. App.) 
241 s. W. 255, 258. 

Classification 

The writ of mandamU8 is either perem.ptory 
or alternative, according as it requires the 
defendant absolutely to obey its behest, or 
gives him an opportunity to show cause to the 
contrary. It is the usual practice to issue 
the alternative writ first. This commands 
the defendant to do the particular act, or else 
to appear and show cause against it at a day 
named. If he neglects to obey the writ, and 
either makes default in his appearance or 
fails to show good cause against the applica
tion, the pere:Q1ptory manitamus issues, which 
commands him absolutely and without qualifi
cation to do the act. 

MANDAN S. Lat. In the civil law. The 
employing party in a contract of mandate. 
One who gives a thing in charge to another ; 
one who requires, requests, or employs an
other to do some act for him. Inst. 3, 27, 1, 
et seq. 

MAN DANT. In French and Scotch law. 
The employing party in the contract of ma·n
datum, or mandate. Story, Bailm. § 138. 

Mandata l icita recip iunt  strictam i nterpreta
tionem,  sed i I I icita Jatam ex extensam . Lawful 
commands receive a strict interpretation, but 
unla wful commands a broad and extended 
one. Bac. Max. reg. 16. 

MAN DATA I RE. Fr. In French law. A per
son employed by another to do some act for 
him ; a mandatary. 

Mandatarius terminos sibi positos transgredi 
n on potest. A mandatary cannot exceed the 
limits assigned him. Jenk. Cent. 53. 

MANDATARY. He to whom a mandate, 
charge, or commandment is given ; also, he 
that obtains a benefice by manitamttS. Briggs 
v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662. 

MANDATE. 
I n  Practice 

A judicial command or precept proceeding 
from a court or judicial officer, directing the 
proper officer to enforce a judgment, sentence, 
or decree. Seaman v. Clarke, 60 App. Div. 
416, 69 N. Y. Supp. 1002 ; Horton v. State, 63 
Neb. 34, 88 N. W. 1,46. 

In the practice of the supreme court of the 
United States, the mandate is a precept or 
order issued upon the decision of an appeal 
or writ of error, directing the action to be 
taken, or disposition to be made of the case, 
by the inferior court. Egbert v. St. Louis & 
S. F. R. Co., 151 P. 228, 230, 50 Okl. 623 ; 
State v. Casey, 217 P. 632, 633, 108 Or. 386 ; 
Fisher v. Burks, ' 120 N. E. 768, 769, 285 Ill. 
290. 
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In some of the state jurisdictions, the. name 

"mandate" has been substituted for "manda
mus" as the formal title of that writ. Chris
man v. Superior Court in and for Fresno 
County, 219 P. 85, 86, 63 Cal. App. 477 ; State 
v. Debaun, 198 Ind. 661, 154 N. E. 492, 494 ; 
Davies v. Board of Com'rs of Nez Perce Coun
ty, 143 P. 945, 946, 26 Idaho, 450. 

I n Contracts 

A bailment of property in regard to which 
the bailee engages to do some act without 
reward. Story, Bailm. § 137 ; Maddock v. 
Riggs, 190 P. 12, 16, 106 Kan. 808, 12 A. L. R. 
216. 

A mandate is a contract by which a lawful busi
ness is committed to the management of another, 
and by him undertaken to be performed gratuitously. 
The mandatary is bound to the exercise of slight 
diligence, and is responsible for gross neglect. The 
fact that the mandator derives no benefit from the 
acts of the mandatary is not of itself evidence of 
gross negligence. Richardson v. Futrell, 42 Miss. 
525 ; Williams · v. Conger, 8 S .  Ct. 933, 125 U. S. 397, 
31 L. Ed. 778. A mandate, procuration, or letter of 
attorney is an act by which one person gives power 
to another to transact for him and in his name one 
or several affairs. The mandate may take place in 
five different manners,-for the interest of the person 
granting it only ; for the joint interest of both par
ties ; for the interest of a third person ; for the in
terest of a third person and that of the party grant
ing it ; and, finally, for the interest Of the manda
tary and a third person. Civ. Code La. arts. 2985, 
2986. 

Mandates and deposits closely resemble .each other ; 
the distinction being that in ma,ndate$ . the c.are and 
service are the principal, and the custody the ac

·
� 

cessory, while in deposits the cu�tody is ' the prin� 
cipal thing, and the care and service are merely ac
cessory. Story, Bailm. § 140. 

The word may also denote a request or di
rection. Thus, a check is a mandate by the 
drawer to his banker to pay th� amount to 
the transferee or holder of the check. 1 Q. B. 
Div. 33. 

I n the Civi l  Law 

The instructions which the emperor ad
dressed to a public functionary, and wbich 
were rules for his conduct. These mandates 
resembled those of the proconsuls, the man
data jurisdictio, and were ordinarily binding 
on the legates or lieutenants of the emperor 
in the imperial provinces and there they bad 
the authority of tbe principal edicts. Say. 
Dr. Rom. c. 3 , · § 24, no. 4. 

MANDATO. In Spanish law. The contract 

del' the statute absolutely void ; if the provi
sion is such that disregard of it will consti
tute an irregularity, but one not necessarily 
fatal, it is said to be d,irectory; So, the man
datory part of 11 writ is that which com
mands 'the person to do the act specified. 
State v. Barnell, 142 N. E. 611, 613, 109 Ohio . 
St. 246 ; Williams v. Sherwood, 200 N. W. 782, 
784, 51 N. D, 520 ; State v. Kozer, 217 P. 827, 
832, 108 Or. 550 ; Ex parte Brown (Mo. App.) 
297 S. W. 445, 447 ; State v. Alderson, 142 P. 
210, 215, 49 Mont. 387, Ann. Cas. 1916B, 39 ; 
City of Enid v. Champlin Refining Co., 240 P. 
604, 608, 112 Ok1. 168 ; In re Opinion of the 
Justices, 126 A. 354, 363, 124 Me. 453 ; Hud
gins v. Mooresville Consol. School Dist . ,  278 
S. W. 769, 770, 312 Mo. 1 ;  Ex parte Brown 
(Mo. App.) 297 s. W. 445, 447 ; Alabama Pine 
Co. v. Merchants' & Farmers' Bank of Alice
ville, 109 So. 358, 350, 215 Ala. 66 ; State v. 
Hager, 136 S. E. 263, 264, lD2 W. Va. 689 ; In 
re Thompson, 144 N. W. 243, 244, 94 

·
Neb. 658. 

It is· also said that when the provision of a 
statute is the essence of the thing required to 
he done, it is mandatory ; Norwegian Street, 
81 Pa. 349 ; otherwise, wben it relates to form 
and manne'r ; and where an act is incident, or 
after jurisdiction acquired, it is directory 
merely ; Davis v. Smith, 58 N. H. 17. 

MANDATO RY, n. One to wbom a man
date is given ; one who undertakes without 
compensation to perform certain duties. 
Swords v. Simineo, 216. P. 806, 809, 68 Mont. 
164 ; Smith v. State, 199 Ind. 217, 156 

. N .. � . 513, 515· ; Billings Bench 'Vater Ass'n 
v. · Yellowstone County, 225 P. 996, 999, 70 
Mont. 401. 

MAN DAT O RY I NJ U NCT I O N. See Injunc
tion. 

MAN D ATUM.  Lat. In the civil law. 
contract of mandate, (q. v.) 

The 

Mandatum n isi gratu itu m nu l l um  est. Unless a 
mandate is gratuitous, it is not a mandate. 
Dig. 17. 1. 1.  4 ;  Inst. 3 ,  27 ; 1 Bouv. Inst. n. 
1070. 

MAN DA;V I BALLl VO.- (I have commanded 
or made my mandate to the bailiff.) In Eng
lish practice. The return made by a sheriff, 
where the bailiff of a liberty has the execution 
of a writ, that he has commanded the bailiff 
to execute it. 1 Tidd, Pro 309 ; 2 Tidd, Pro 
1025. 

of mandate. Escriche. M AN ENTES. Tenants. Obsolete. Cowell. 

MA NDATO, PAN ES D E. Loaves of bread 
given to the pOor upon l\faundy Thursday. 

MANDATO R. The person employing another 
to perform a mandate. 

MAN DATO RY, adj. Containing a com
mand ; preceptive ; imperative ; peremptory. 
A provision in a statute is rnandatory when 
disobedience to it will make the .act done un-
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MAN ERA. In Spanish law. Manner 
mode. Las Partidas, pt. 4, tit. 4, I. 2. 

or 

MANER I U M.  In old English law. A manor. 

Maneriu m dicitur a manend'o, secundum excel 
lentiam, sedes magna, flxa, et  stabi l is. Go. Litt. 
58. A manor is so called from manendo, ac
cording to its excellence, a seat, great, fixed, 
and firm. 
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MAN G ONAR E. In old English law. To buy the manner and form in which the fact o r  
i n  a market. facts are set forth are also capable of pro.lf. 

MAN G O N ELLUS. A warlike instrument for 
casting stones against the walls of a castle. 
Cowell. 

. 

MANH OOD.  In feudal law. A term denot
ing the ceremony of doing homage by the 
vassal to his lord. The formula used was, 
"Dc'venin vester homo," I become your man. 
2 Bl. Comm. 54. 

To arrive at manhood means to arrive at 

Brown. 

MAN N I NG.  A day's work of a man. Cow
ell. A summoning to court. Spelman. 

MAN N I RE. To cite any person to appear i n  
court a n d  stand in judgment there. It i s  dif
fel'ent from bnnnire ; for, though both of 
them a re citations, this is by the ndvel'se par� 
ty, and that is by the judge. Du Cange. 

twenty-one years of age. Felton v. Billups, MANNOPUS. In old English law. Goods 

21 N. C. 58:;. taken in the hands of an apprehended thief. 
The same as "mainour," (q. v.) 

MAN I A. As to "mania a potu" and "mania 
fanatica," see Insanity. 

MAN I FEST. 

I n  Marit ime Law 

A sea-letter ; a written document required 
to be carried by merchant vessels, containing 
an account of the cargo, with other pa rticu
htrs, for the facility of the customs officers. 
See New York & Cuba S.  S. Co. v. U. S. (D. C.) 
125 Fed. 320. 

I n  Evidence 

That which is clear and requires no proof ; 
that which is notorious. 

Manifesta probatione non ind igent. 7 Coke, 40. 
Things manifest do not require proof. 

MAN I FESTO. A formal written declaration, 
promulgated by a prince, or by the executi've 
authority of a state or nation, proclaiming its 
reasons and motives for declaring a war, or 
for any other important international action. 

MAN I PULUS. In canon law. A handker
chief, which the priest always had in his left 
hand. Blount. 

MAN I< I N D. The race or species of human 
beings. In law, females, as well as males, 
may be included under this term. Fortesc. 
91. 

MAN N ER. This is a 'Word of large significa
tion. hut cannot exceed the subject to which 
it belongs. The incident cannot be extended 
beyond its principal. Wells v. Bain, 75 Pa. 
39, 54, 15 Am. Rep. 563. 

Mannel' does not necessarily include time. Thus, 
a statutory requirement that a mining tax shall be 
"enforced in the same manner" as c'ertain annual 
taxes need not Imply an annual collection. State v. 
Eureka Consolo Min. Co., 8 Nev. 15, 29. 

Also a thing stolen, in the hand of the 
thief ; a corruption of "rnainour," (q. 'V.) 
MAN NER AND FOR M ;  M O DO ET FORMA. 
Formal words introduced at the conclusTon of 
a traverse. Their object is to put the party 
whose pJeading is traversed not only to the 
proof that the matter of fact denied is, in its 
�ne�al effect, true as alleged, but also that 

MANN US. A horse. Cowell. 

MAN O R. A house, dwelling, seat, or resi
dence. 

I n English Law 
The manor was originally a tract of l an d  

granted out b y  the king t o  a lord or other 
great person, in fee. It was otherwise called 
a "barony" or "lordship," and appendant to it 
was the right to hold a court. called the 
"court-baron." The lands comprised in the 
mnnor were divided . into terrm ienementales 
(tenemental lands or bocland) and tert'm do
minicnlcs, or demesne lands. The former 
were given by the lord of the manor to his fol
lowers or retainers in freehold. The lntter 
were such as he reserved for his own use ; hut 
of these part were held by tenants in copy
hold, i. e., those holding by a copy of the rec
ord in the lord's court ; and part, under the 
name of . the "lord's waste," served for pubUc 
roads and commons of pasture for the lord 
and tenants. The tenants, considered in their 
relation to the court-baron and to eaC'h oth
er, were called "pares curim." The word al
so signified ·the franchise of hnving a manor, 
with jurisdiction for a court-baron nnd the 
right to the rents and services of copyhold
ers. 

I.n Amerioon Law 
A manor is a tract ' held Of a proprietor by 

a fee-farm rent in money or in kind, ancl de
scending to the oldest son of the proprietor, 
who in New York is caUed a " patroon." Peo
ple v. Van Rensselaer, 9 N. Y. 291. 

I n  General 

-Reputed Manor. Whenever the demesne 
lands and the services , become absolutely sep
arated, the manor ceases to be n manor in 
reality, although it may (and usun lly does) 
continue to be a manor in repututiun, a nd Is 
then called a "reputed manor/' and it is also 
sometimes called a "seigniory in gross.'" 
Brown. 

MAN QU ELLER. In Saxon law. A murder
er. 

MAN RENT. In Scotch law. The service ot 
a man 01" vassal. A bond of manrent was an 
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inst�ment by which It person, tn order to se
cur� the protection of some powerful lord, 
bound himself to such lord for the perform
ance of certain services. 

MANSE. In old English law. A habitation 
or dwelling, generally with land attached. 
Spelman. 

A residence or dwelling-house for the par
ish priest ; a parsonage or vicarl1ge house. 
Cowell. S till used in Scotch law in this 
sense. 

MANSER. A bastard. Cowell. 

MANS I O. In Anglo-Saxon times the amount 
of land which would support a man and his 
family, called by various names : Mansio, 
familia, hide. 2 Holdsw. Hist. E. L. 54. 

M ANSI ON .  A dwelling-house or place of res
idence, including its appurtenant outbuild
ings. Thompson v. People, 3 Parker, Cr. R. 
(N. Y.) 21'4 ; Comm. v. Pennoc].:, 3 Sergo & R. 
(Pa.) 199 ; Armour V. State, 3 Humph. (Tenn.) 
385 ; Devoe V. Comm., 3 Mete. (Mass.) 325. 

The mansion includes not only the dweIIing-hou�e. 
but also the outhouses, such as barns, stables, cow
houses, dairy houses, and the like, if they are parcel 
of the messuage (that is,. within the curtilage or pro
tection of the dwelling-house) though not under the 
same roof nor contiguous to it. 2 East, P. C. 492 ; 
State.v. Brooks, 4 Conn. 448 ; Bryant v. State, 6() Ga. 
358 ; Fletcher v. State, 10 Lea (Tenn.) 339. 

I n Old English L.aw 

Residence ; dwelling. 

MANSI ON-HOUSE. In the law of burglary, 
etc., any species of dwelling-house. 3 lnst. 
64. 

MANSLAUG HTER. In criminal law. The 
unlawful killing of another without malice, 
either express or implied ; which may be ei
ther vo]untarily, upon a sudden heat, or in
voluntarily, but in the commission of some Ull
lawful act. 1 Hale, P. C. 466 ; 4 BI. Comm. 
191. 

Manslaughter is the unlawful killing of a 
human creature without malice, either ex
press or iml)lied, and without any mixture 
of deliberation whatever ; which may be vol
untary, upon a sudden heat of passion, or in
voluntary, in the commission of an unlawful 
act, or a lawful act without due caution and 
circumspection. Code Ga. 1882, § 4324 (Pen. 
Code 1910, § 64) ; Pen. Code Cal. § 192. And 
see Wallace V. U. S., 162 U. S. 466, 16 Sup. 
Ct. 859, 40 L. Ed. 1039 ; Stokes v. State, 18 
Ga. 35 ; Clarke v. State, 117 Ala. 1, 23 So. 
671, 67 Am. St. Rep. 157 ; U. S. v. King (C. C.) 
34 F. 309 ; People v. Maine, 51 App. Div. 142, 
64 N. Y. Supp. 579 ; High v. State, 26 Tex. 
App. 545, 10 S. W. 238, 8 Am. St. Rep. 488 ; 
State v. Worl�man, 39 S. C. 151, 17 S. E. 694 ; 
State v. Brown, 2 Marv. (Del.) 380, 36 A. 458 ; 
U. S. v. Lewis (C. C.) 111 F. 632 ; State v. 
Zellers, 7 N. J. Law, 243. 

ItANSLAtrGlITER 

The distinction between "manslaughter" and "mur
der" consists In the following : In the former, 
though the act which occasions the death be unlaw
ful or likely to be attended with bodily mischief, yet 
the malice, either express or implied, which is the 
very essence of' murder, Is presumed to be wanting 
In manslaughter. 1 East, P. C. 218 ; Comm. v. Web
ster, 5 Cush. (Mass. ) 304, 52 Am. Dec. 711. It also dif
fers from "murder" in this : that there can be no 
accessaries before the fact, there having been no 
time for premeditation. 1 Hale, P. C. 437 ; 1 Russ. 
Crimes, 485 ; 1 Blsh. Crim. Law, 678 ; Forrest v. 
State, 172 Ark. 1176, 288 S. W. 925, 926 ; State v. Mc
Kinney, 5 Boyce (Del. ) 128, 90 A. 1067 ; State v. Wil
son, 95 W. Va. 525, 121 S. E. 726, 729 ; State v. Vial, 
153 La. 883, 96 So. 796, 800 ; People v. Crenshaw, �98 
Ill. 412, . 131 N. E. 576, 577, 15 A. L. R. 671 ; State v. 
Fenik, 45 R. I. 309, 121 A. 218, 221 ; State V. Wilson, 
104 S. C. 351, 89 S. E. 301. 

The statutes and decisions vary as to what 
constitutes manslaughter. Twyman v. State, 
258 S. W. 480, 482, 96 Tex. Cr. R. 439 ; State 
v. Palmer, 176 P. 547, 548, 104 Wash. 396 ; 
Pippin v. State, 97 So. 615, 617, 19 Ala. App. 
384 ; Paramore v. State, 129 S. E. 772, 777, 
161 Ga. 166 ; State V. Budge, 137 A. 244, 246, 
126 Me. 223, 53 A. L. R. 241 ; State V. Pond, 
134 A. 572, 573, 125 Me. 453 ; Commonwealth 
V. Pl'incipattl, 104 A. 53, 57, 260 Pa. 587 ; 
People v. Seiler, 207 P. 396. 398, 57 Cal. App. 
195 ; State v. Dean, 122 A. 448, 450, 2 W. W. 
Harr. (Del.) 290 ; State v. Agnesi, 104 A. 299, 
301, 92 N. J. Law, 53 ; State v. White, 94 S. 
E. 972, 973, 81 'V. Va. 516. 

. 

There are various degrees of manslaughter 
recognIzed by different states, viz. : First 
degree: Roohano v. State, 167 N. W. 741, 742, 
167 Wis. 500 ; .  Savage v. State, 100 So. 919, 
921, 20 Ala. App. 97 ; and People v. Koer
ber, 155 N. E. 79, 82, 244 N. Y. 147. Second 
degree : State v. Staples, 148 N. W. 283, 126 
Minn. 396 ; and see, also, People V. Koer
ber, 155 N. E. 79, 82, 244 N. Y. 147 ; Jones v. 
State, 109 So. 189, 191, 21 Ala. App. 234 ; 
section 1745, Compo Stats. Oklo 1921 ; Clark V. 
State (Ok!. Cr. App.) 224 P� 738, 740. Third 
degree : State V. Prince, 167 S. W. 535, 538, 
258 Mo. 315 ; State V. Constitino (Mo. Sup.) 
181 S. W. 1155, 1157. Fourth degree : State 
v. Schwenk, 167 P. 743, 744, 101 Kan. 408 ; 
State v .. Horner, 180 S. W. 873, 874, 266 Mo. 
109 ; State V. Abrams, 223 P. 301, 303, 115 
Kan. 520 : Roohana v. State, 167 N. W. 741, 
742, 167 Wis. 500 ; Rev. St. Mo. 1909, § 4468. 

Volu ntary Manslaughter 

In criminhl law. Manslaughter committed 
voluntarily UlJ0n a sudden heat of the pas
sions ; as if, U!1on a sudden quarrel, two 
persons fight, anet OTIP of them kills the oth
er. 4 Bl. Comm. 190, 191 ; State V. Disalvo, 
121 A. 661, 663, 2 'V. W. H:ur. (Del.) 232 ; 
M iller V. Commonwealth, 173 H .  W. 761, 763, 
163 Ky. 246 ; People v. Ryczek, 194 N. \V. 
609, 611, 224 Mich. 106 ; Henwood ,.. State, 
129 P. 1010, 1012, 54 Colo. 188 ; Common
wealth V. Croson, 92 A. 754, 756, 246 Pa. 536 ; 
State V. Lewis, 154 S. W. 716, 719, 248 Mo. 
498 ; State v. McGarrity, 71 So. 730, 732, 139 
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La. 430 ; Shiflett v. Commonwealth, 130 S. E. 
784, 143 Va. 609 ; Wiley v. State, 170 P. 
869, 873, 19 ' Ariz. 346, L. R. A. 1918D, 373. 
Voluntary manslaughter is unlawful taking 
of human life under circumstances falling 
short of willful or deliberate intent to kill 
and approaching too near thereto to be justi
fiable homicide. State v. McVay, 132 A. 436, 
438, 47 R. I. 292, 44 A. L. R. 572. The ab
sence of intention to kill or to commit any 
unlawful act which might reasonably produce 
death or great bodily harm is th'e distinguish
ing feature between voluntary and involun
tary homicide. State v. Weisengoff, 101 S. E. 
450, 455, 85 W. Va. 271 ; Harding v . .  State, 
225 p.., 482, 484, 26 Ariz. 334 ; State v. Pond, 
134 A. 572, 573, 125 Me. 453 ; Alexander v. 
state, 129 S. E. 102, 160 Ga. 769. 

I nvoluntary M anslaughter 

"Involuntary manslaughter" is where a 
person in ' committing an unlawful act not 
felonious or tending to great bodily harm, or 
in committing a lawful act without proper 
caution or requisite skill, unguarded1y or un
designedly kills another. State v. Disalvo, 
121 A. 661, 663, 2 'V. W. Harr. (Del.) 232 ; 
State v. Mclyor, 111 A. 616, 617, 1 W. W. 
Harr. (Del.) 123 ; State v. McVay, 132 A. 436, 
437, 47 R. I. 292, 44 A. 1.1. R. 572 ; State v. 
\Yhaley; 132 S. E. 6, 8, 191 N. C. 387 ; Jones 
v. Commonwealth, 281 S. 'V. 164, 167, 213 
Ky. 356 ; State v. Dean (Del.) 122 A. 448, 449; 
2 ,Y. 'V. Harr. 290 ; Cox v. Commonwealth, 
165 S. \V. 411, 412, 158 Ky. 435 ; Mundy v. 
Commonwealth, 131 S. E. 242, 244, 144 Va. 
609 ; People v. Ryczek, 194 N,. W. 609, 611� 
224 Mich. 106 ; Madding' v. state, '177 8. W. 
410, 412, 118 Ark. 506 ; Commonwealth v. 
Mayberry, 138 A. 686, 687, 290 Pa. 195 ; Craf
ford v. State, 273 S. W. 13, 14, 169 Ark. 225 ; 
State v. \Veisengoff, 101 S. E. 450, 455, 85 'V. 
Va. 271. 

. 

MANSO, or MANSUM. In old English law. 
.A mansion or house. Spelman. 

MANSTEA L I NG.  A word sometimes used 
synonymously with "kidnaPr>ing," (q. v.). 

MANSU ETUS. Lat. Tame ; as though ac
customed to come to the hand. 2 Bl. Comm. 
391. 

MANSUM CAPITALE. The manor-house or 
lord's court. Paroch. Antiq. 150. 

M ANTEA. In old records. A long robe or 
mantle. 

MANTH EOFF. 
stealer. 

In Saxon law. A horse-

MANTI C U LATE. To pick pockets. 

MANTLE C H I LDREN. See Pal�io Cooperire. 

MAN-TRAPS. Engines to catch trespassers, 
now unlawful unless set in a dwelling-house 
for defense between sunset and sunrise. 24 
& 25 ' Viet. c. 100, § 31. 
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MAN U B R EV I .  Lat. With a short hand. A 
term used in the civil law, signifying shortly ; 
directly ; by the shortest course ; without cir
cuity. 

MANU F O RT I .  Lat. With strong hand. A 
term used in old writs of trespass. .Manu 
forti et ctun multitudine gentium, with 
strong hand and multitude of people. Reg. 
Orig. 183. 

MANU LONGA. Lat. With a long hand. A 
term used in the civil law, signifying indi
rectly or circuitously. Calvin. 

MANU OPERA. Lat. Cattle or implements 
of husbandry ; also stolen goods taken from 
a thief caught in the fact. Cowell. 

MAN U AL Performed by the hand ; used 
or employed by the hand ; held in the hand. 
Thus, a distress cannot be made of tools in 
the "manual occupation" of the debtor. 

MANUAL D ELI VERY. Delivery of personal 
property sold, donated, mortgaged, etc., by 
passing it into the "hand" of the ptlrchaser or 
transferee, that is, by an actual and corporeal 
change of possession. 

MANUAL G I FT. The manual gift, that is, 
the giving of corporeal movable effects" ac
companied by a real deliYery, is not subject 
to any formality. Civil Code La. art. 1539. 

MAN UAL LABO R. Labor performed by hand 
or by the exercise ' of physical force, with or 
without the aid of tools and of horses or other 
beasts of burden, but depending for its ef
fectiveness chiefly upon personal muscular ex
ertion rather than upon skill, intelligence, or 
adroitness. See Lew .Jim v. U. S., 66 F. 954, 
14 C. C. A. 281 ; Martin v. Wakefield, 42 
Minn. 176, 43 N. 'V. 966, 6 L. R. A. 362 ; 
Breault v. Archambault, 64 :\Iinn. 420, 67 N. 
W. 348, 58 Am. St. Rep. 545. 

MAN UALI A  B EN E F I C I A. The daily distri
butions of meat and drink to the canons and 
other members of cathedral churches for 
their present subsistence. Cowell. 

MAN UALIS  O BED I ENTIA. Sworn obedience 
or submission upon oath. Cowell. 

MAN UCAPT I O .  In old English practice. A 
writ which lay for a man taken on suspicion 
of felony, and the like, who could not be ad
mitted to bail by the sheriff, or others having 
power to let to mainprise. Fitzh. Nat. Brev. 
249. 

MANUCAPTO RS. The same as mainpernors, 
(q. v.) 

MANU FACTO RY. A building, the main or 
principal design or use of whieh is to be a 
place for producing articles as products of 
labor ; not merely a place where something 
may be made by hand or machinery, but what 
in common understanding is known as a "fac
tory." Halpin v. Insurance Co., 120 N. ,Yo 73, 
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23 N. E. 989, 8 L. R. A. 79 ; Schott v. Harvey, 
105 Pa. 227, 51 Am. Rep. 201 ; Franklin' F. 
Ins. Co. v. Brock, 57 Pa. 82 ; In re 1. Rhein
strom & Sons Co. (D. C.) 207 F. 119, 134 ; City 
of Louisville Tin & Stove Co.,' 186 S. W. 124, 
170 Ky. 557. 

MAN U FACTU RE, v. The primary meaning 
of this word is "making with the hand," but 
this definition is too narrow for its present 
use. Its meaning has expanded as workman
ship and art have advanced, so that now near
ly all artificial products of human industry, 
nearly all such materials as have acquired 
changed conditions or new and specific com
binations, whether from the direct action of 
the human hand, from chemical processes de
yised and directed by human skill, or by the 
employment of machinery, are now commonly 
dE'signated as "manufactured." Carlin v.  
\Vestern Assur. Co. ,  57 Md. 526, 40 Am. Rep. 
440 ; Evening Journal Ass'n v. State Board 
of Assessors, 47 N. J. Law, 36, 54 Am. Rep. 
114 ; Attorney General v. Lorman, 59 Mich. 
157, 26 N. W. 311, 60 Am. Rep. 287 ; Kidd v. 
Pearson, 128 U. S. 1, 9 S. Ct. 6, 32 L. Ed. 346 ; 
State v. Crounse, 105 Neb. 672, 181 N. W. 562, 
563, 16 A. L. R. 533 ; United States v. Basic 
Products Co. (D. C.) 260 F. 472, 481 ; Patter
son v. State, 140 Ark. 236, 215 S. W. 629, 631 ; 
Ellis v. State, 198 Ind. G79, 154 N. E. 489, 490 ; 
'Varren v. Renault F'reres Selling Branch, 
195 Ill. App. 117, 118 ; Henderson v. Shreve
port Gas, Electric Light & Power Co., 134 La. 
39, 63 So. 616, 619, 51 L. R. A. (N. S.) 448 ; 
Hadfield-Penfield Steel Co. v. Sheller, 108 
Ohio St. 106, 141 N. E. 89, 91 ; State v. Hen
nessy Co., 71 Mont. 301, 230 P. 64, 65 ; Hotch
kiss v. District of Columbia, 44 App. D. C. 73, 
78 ; Pardy v. Boomhower Grocery Co., . 178 
ApI). Div. 347, 164 N. Y. S. 775, 776. 

MA N U FACTU RE, n. In patent law. Any 
useful product made directly by human labor, 
or by the aid of machinery directed and con
trolled by human power, and either from raw 
materials, or from materials worked up into 
a new form. Also the process by which such 
products are made or fashioned. Turner v. 
Quincy Market Cold Storage & 'Varehouse 
Co. (C. C. A.) 225 F. 41 ; Thacher v. City of 
Baltimore (D. C.) 219 F. 909, 912 ; Internation
al Mau:soleum Co. v. Sieyert (C. C. A.) 213 F. 
225, 227 ; .  Aiken v. Riter & Conley Mfg. Co. 
(D. C.) 205 F. 531, 533 ; Riter-Conley Mfg. Co. 
v. Aiken (C. C. A.) 203 F. 699, 7D2 ; Cincinnati 
Traction Co. v. Pope (C. C. A.) 210 ]'. 443, 446. 

An instrument created by the exercise of 
mecfianical forces and designed for the pro
duction of mechanical effects, but not capable, 
when set in motion, of attaining, by its own 
operation, to any predetermined results. It 
receives its rule of action from the external 
source which furnishes its motive power. 

A manufacture requires the constant guidance and 
cpntrol of some separate intelligent agent ; a ma
chine operates under the direction of that intelli
gence with which it was endowed by 'its inventor 

MANUS MO&TUA. 

wl;l.en he imposed on it its structural law. The 
parts of a machine, considered separately from 
the machine itself, all kinds of tools and fabrics, 
and every other vendible substance, which is neither 
a complete machine nor produced by the mere union 
of ingredients, is included under the title "manufac.,. 
ture." Rob. Pat. § 182. 

Domestic Man ufactu res 

This term in it state statute is used, gener
ally, of ma.nufactures within its jurisdiction., 
Com. v. Giltinan, 64 Pa. 100. 

MAN U FACTU R I N G CORPORAT I ON.  A cor
poration engaged in the production of some
article, thing, or object, by skill or labor, out 
of raw material, or from matter which has 
already been subjected to artificial forces, or 
to which something has been added to change' 
its natural condition. People v. Knickerbock
er Ice Co., 99 N. Y. 181, 1 N. E. 669. The 
term does not include a mining corporation. 
Byers v, ]'ranklin Coal Co., 106 ¥ass. 135. 

MAN UM I SS I ON.  The act of liberating a 
slave from bondage and giving him freedom .. 
In a wider sense, releasing or delivering one
person from the power or control of another, 
See Fenwic!;;: v. Chapman, \) Pet. 472, 9 II. Ed.: 
193 ; State v. Prall, 1 N. J. Law, 4,. 
Man u m ittere idem est q u od extra manum vet: 
potestatem ponere. Co. Litt. 137. To manu
mit is the same as to plaee beyond hand and: 
power. 

MANUNG,  or M O N UNG.  In old English law.
The district within the jurisdiction of a' 
reeve, apparently so called from his power to 
exercise therein one of his chief functions •. 
viz., to exact (aman.ian) all fines. 

MANUPES. In old Eitglish law. A foot of" 
full and legal measure. 

MANUPRET I UM.  Lat. In Roman law. The 
hire or wages of labor ; compensation for la
bor or services performed. See Mackeld. 
Rom. Law, § 413. 

MANU RABLE. In old English law. Capable 
of being had or held in hand ; capable of man
ual occupation ; eapable of being cultivated ; 
capable of being touched ; tangible ; corporeal. 
Hale, Anal. § 24. 

MANU RE. In old English law. To occupy ; 
to use or cultivate ; to have in manual occu
pation ; to bestow manual labor upon. Cowell. 

MAN US. Lat. A hand. 

I n the Civil Law 

This word signified power, control, author
ity, the right of physical coercion, and was 
often used as synonymous with "potestas." 

I n O ld Engl ish Law 

I t  signified an oath or the person taking an 
oath ; a compurgator. 

MANUS MORTUA. A dead hand ; mortmain. 
Spelman. 



M.A,.NUSCRIP'l' 

MANUSCR I PT. A writing ; a paper written 
with the hand ; a writing that has not been 
printed. Parton v. Prang, 18 Fed. Cas. 1275 ; 
Leon Loan & Abstraet Co. v. Equalization 
Board, 86 Iowa, 127, 53 N. W. 94, 17 L. R. A. 
199, 41 Am. St. Rep. 486. 
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MARCH. In Scotch law. A boundary line 
or border. Bell. The word is also used in 
composition ; as march-dilee, march-stone. 

MARCHAND ISES AVAR i EES. In French 
mercantile law. Damaged goods. 

MANUTENENT I A. The old writ of mainte- MARCHERS. In old English law. Noble
nance. Reg. Orig. 182. men who lived on the marches of Wales or 

Scotland, and who, according to Camden, had 
MANWORTH. In old English law. The their private laws, as if th('y had been petty 
'price or value of a man's life or head. Cowell. kings ; which were abolished by the statute 27 

M ANY. This term denotes a multitude, not 
mere]y a number greater than that denoted by 
the word "few." LouisYille & N. R. Co. v. 
Hall, 87 Ala. 708, 6 So. 2JJ, 4 L. R. A. 710, 13 
Am. St. Rep. 84. But compare Hilton Bridge 
Const. Co. v. Foster, 26 Misc. Rep. 338, 57 N. 
Y. S. 140, holding that three persons may be 
"many." 

M ANZI E. In old Scotch law. Mayhem ; mu
tilation of the body of a person. Skene. 

MAP. A representation of the earth's sur
face, or of some portion of it, showing the 
relative position of the parts represented, 
usually on a flat surface. Webster. "A map 
is but a transcript of the region which it por
trays, narrowed in compass so as to facilitate 
an understanding of the original." Banker' v. 
Caldwell, 3 Minn. 103 (Gil. 55). 

MAR. To make defective ; to do serious in
jury to ; to damage greatly ; to impair, spoil, 
ruin ; to do physical injury to, especially by 
cutting oil' or defacing a part ; to mutilate ; 
mangle, disfigure ; deface. Maxwell v. City of 
Buhl, 40 Idaho, 644, 236 P. 122, 123 ; Borden v. 
Hirsh, 249 Mass. 205, 143 N. E. 912, 914, 33 
A. L. R. 526. 

• 

MARA. In old records. A mere or moor ; a 
lake, pool, or pond ; a bog or marsh that can
not be drained. Cowell ; Blount ; Spelman. 

MARAUDER. "A ma'rauder is defined in 
the law to be 'one who, while employed in the 
army as a soldier, commits larceny or robbery 
in the neighborhood of the camp, or while 
wandering away from the army.' But in the 
modern and metaphorical sense of the word, 
as now sometimes used in common speech, it 
seems to be applied to a class of persons who 
are not a part of any regular army, and are 
not answerable to any military discipline, 
but who are mere lawless banditti, engaged 
in plundering, robbery, murder, and all con
ceiYable crimes." Curry v. Collins, 37 Mo. 
328. 

MARC-BANCO. The name of a piece of mon
ey formerly coined at Hamburg. Its value 
was thirty-five cents. 

MARCA. A mark ; a coin of the value of 13s. 
4�. Spelman. 

MARCA -rUS. The rent of a mark by the year 

anciently reserved in leases, etc. 

Hen. VIII. c. 26. Called also "lords march
ers." Cowell. 

MARCH ES. An old English term for bound
aries or frontiers, particularly the bonndaries 
and limits between England and Wales, or 
between England and Scotland, or the bor
ders of the dominions of the crown, or the 
boundaries of properties in Scotland. Mozley 
& Whitley. 

MARCHES, COURT OF. An abolished tri
bunal in Wales, where pleas of debt or dam
ages, not above the value of £50, were tried 
and determined. Cro. Car. 384. 

MARCHETA. 

I n Old Scotch Law 

A custom for the lord of a fee to lie the 
first night with the bride of his tenant. Abol
ished by Malcolm III. Spelman ; 2 Bl. Comm. 
83. 

A fine paid by the tenant for the remission 
of such' right, originally a mark or half a 
mark of silver. Spelman. 

I n O ld !:nglish Law 

A fine paid for leave to marry, or to bestow 
a daughter in marriage. Cowell. 

MARC H I ON ESS. A dignity in a woman an
swerable to that of marquis in a man, con
ferred either by creation or by marriage with 
a marquis. Wharton. 

MARE. Lat. The sea. 

MARE ,  C LAUSUM. The sea closed ; that is, 
not open or free. The title of Selden's great 
work, intended as un answer to the j[ are 
Liberum of Grotius ; in which he undertakes 
to prove the sea to be capable of private 
dominion. 1 Kent, Comm, 27. 

MARE L I BERUM.  The sen free. The title of 
a work written by Grotius against the Portu
guese claim to an exclusive trade to the In
dies, through the South Atlantic and Indian 
oceans ; showing that the sea was not capable 
of private dominion. 1 Kent, Comm. 27. 

MARESCALLUS. In old English law. A 
marshal ; a master of the stables ; an officer 
of the exchequer ; a military officer of high 
rank, having powers and duties similar to 
those of

' ,a constabl� Du Cange. See 
MarshaL 
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MARESCHAL. L. Fr. Marshal ; a high of· 
ficer of tile royal household. Britt. fol. lb. 
MARETTUM .. Marshy ground oyerflowed by 
the sea or great rivers. Co. Litt. 5. 

MARG I N. The edge or border ; the edge 
of a body of water where it meets the land. 
As applied to a boundary line of land, the 
"margin" of a river, creek, or other water
course means the center of the stream. Ex 
parte Jennings, 6 Cow. (N. Y.) 527, 16 Am. 
Dec. 447 ; Varick v. Smith, 9 Paige (N. Y.) 
551. But in the case of a lake, bay, or natural 
pond, the "margin" means the line where 
land and water meet. Fowler v. Vreeland, 44 
N . . T. Eq. 268. 14 A. 116 ; Lembeck v. Andrews, 
47 Ohio St. 336, 24 N. E. 686, 8 L. R. A. 578. 

A sum of money, or its equh"alent, placed 
in the hands of a stockbroker by the principal 
or person on whose account a purchase or 
sale is to be made, as a security to the former 
against losses to which he may be exposed by 
subseqnent fluctuations in the market value 
of the stock. Markham v. Jaudon, 49 Barb. 
(N. Y.) 468 ; Sheehy v. Shinn, 103 Cal. 325. 37 
P. 393 ; Memphis Brokerage Ass'n v. Cullen, 
11 Lea (Tenn.) 77 ; Fortenbury v. State, 47 
Ark. 188. 1 S. W. 58 ; Allen's Ex'x v. Virginia 
Trust Co., 116 Va. 319, 82 S. E. 104, 105 ; 
West v. Satterfield, 190 N. C. 8D, 129 S. E. 
177, 180. 

MARG I NAL NOTE. In Scotch law. A note 
inserted on the margin of a deed, embodying 
either some clause which was omitted in tran· 
scribing or some change in the agreement of 
the parties. Bell. 

An ..abstract of a reported case, a summary 
of the facts, or brief statement of the prin
ciple decided, which is prefixed to the report 
of the case, sometimes in the margin, is also 
spoken of by this name. 

MAR I NAR I US. An ancient word which sig-
nified a mariner or seaman. In England, 
marim.a.riu8 capita'fWU8 was the admiral or 
warden of the ports. 

MARl N E. Naval ; relating or pertaining to 
the sea ; transacted at sea ; doing duty or 
service on the sea. 

This is also a general name for the navy 
of a Idngdom or state ; as also the whole 
economy of naval affairs, or whatever re
spects the building, rigging, arming, equip
ping, navigating, and fighting ships. It com· 
prehends also the government of naval arma· 
ments, and the state of all the persons em
ployed therein, whether civil or' military. 
Also one of the marines. Wharton. See 

MAR I NE CAR R I ER. By statutes of several 
states this term is applied to carriers plying 
upon the ocean, arms of the sea, the Great 
Lakes, and other navigable waters within the 
jurisdiction of the United States. Civ. Code 
Cal. § 2087 ; Rev. Codes N. D. 1899, § 41176 
(Comp. Laws 1913, § 6187). 

MAR I NE CONTRACT. One relating to mari
time affairs, shipping, navigation, marine in· 
surance, affreightment, maritime loans, or 
other business to .be done upon the sea or in 
connection with navigation. 

MAR I N E  CORPS. A body of soldiers enlisted 
and equipped for sen'ice on boatd vessels of 
war ; also the naval forces of the nation. U. 
S. v. Dunn, 7 S. Ct. 507, 120 U. S. 249, 30 L. 
Ed. 667. 

MARI N E  C O U RT I N  T H E  C I TY O F  N EW 
YO RI{. Formerly, a local court of New York 
City, originally created as a tribunal for the 
settlement of causes between seamen. It was 
the predecessor of the present city court of 
the city of New York. 15 C. J. 1003. The 
history of this court may be found in Mc
Adam, Mar. Ct. Pro (2d Ed. 18i2). 

MARI NE I NSURAN CE. See Insurance. 

MAR I N E I NTE REST. Interest, allowed to be 
stipulated for at an extraordinary rate� for 
the use and risk of money loaned on re8pond
entia and bottomry bonds. 

MAR I NE LEAGUE. A measure of distance 
commonly employed at sea, being equal to one
twentieth part of a degree of latitude, 01' three 
geographical or nautical miles. See Rock
land, etc., S. Co. v. Fessenden, 79 Me. 140, 8 
A. 552. 

MAR I N E  R ISI{. The perils of the sea ; the 
perils necessarily incident to navigation. 

MAR I N E  SOC I ETY. In English law. A 
charitable institution for the purpose of ap
prenticing boys to the naval service, etc., in
corporated by 12 Geo. III. c. 67. 

MARI N ER. A seaman or sailor ; one en
gaged in nayigating vessels upon the sea ; 
every person employed aboard ships or ves
sels. Pacific Mail S. S. Co. v. Schmidt (C. O. 
A.) 214 F. 513, 518. 

MAR I NES. A body of infantry soldiers, 
trained to serve on board of vessels of war 
when in commission and to fight in naval en
gagements. See Marine Corps. 

Doughten v. Vandever, 5 Del. Ch. 73. Maris et frem ime conjunctio est de jure naturm. 
• • 7 Coke, 13. The connection of male and fe-

MAR I N E  BELT. That portlon of the mam or . male is by the law of nature. 
open sea, adjacent to the shores of a given 
country, over which the jurisdiction of its mu
nicipal laws and local authorities extends ; 
defined by international law as extending out 
three miles from the shore. See The Alex
ander (D. C.) 60 F. 918. 

M A R I SCHAL. An officer in Scotland, who, 
with the lord high constable, possessed a su
preme itinerant jurisdiction in all crimes com
mitted within a certain space of the court, 
wherever 'it might happen to be. Wharton. 



MARISCUS 

:MAR I SCUS. A marshy or fenny ground. Co. 
Litt. 5a. 

MAR I TAG I O  A M I SSO P ER OEFA LTAM. 
An obsolete writ for the tenant in frank
marriage to recover lands, etc., of which he 
'was deforced. 

' MARJTAG I U M. The portion which is given 
'with a daughter in marriage. Also the power 
which the lord or guardian in chivalry had 

-of disposing of his infant ward in matrimony. 

-;Maritag ium est aut l iberum aut servitio obl i -
·gatum ; l iberum maritag ium d'icitur ub i  donator 
'vult quod terra sic data q uieta sit et libera ab 
omn i  seculari se,rvit io. Co. Litt. 21. A mar
;Tiage portion is either free or bound to serv
:ice ; it is called "frank-marriage" when the 
-giver wills. that land thus given be exempt 
,from all secular service. 

M A R I TAG I U M HABERE.  To have the free 
disposal of an heiress in marriage. 

MARI TAL. Relating to, or connected with, 
the, 8ta·tu8 of marriage ; pertaining to a hus
.band ; incident to a husband. 

'MARITA L  COERC I O N. Coercion of the wife 
'by the husband. 

:MA R I TA L  P O RT I ON.  In Louisiana. The 
name given to that part of a deceased hus
band's estate to which the widow is entitled. 
Civ. Code La. art. 55 (Civ. Code, art. 2382) ; 
Abercrombie v. Caffray, 3 Mart. N. S. (La.) 1.  

MAR I TAL R I G HTS. The rights of a hus
baRd. Kilburn v. Kilburn, 89 Cal. 46, 26 P. 
.636, 23 Am. St. Rep. 447 ; McCown v. Owens, 
:15 'rex. Civ. App. 346, 40 S. W. 336. 

'MAR I T I MA A N G LI fE. In old English law. 
The emolument or revenue coming to the 
'king from the sea, which the sheriffs anciently 
,Collected, but which was afterwards granted 
lto the admiraL Spelman. 

rMAR I T I MA I N C RE M E NTA. In old English 
!Jaw. Marine increases. Lands gained from 
the sea. Haie, de Jure Mar. pt. 1,  c. 4. 

MAR I T I M E. Pertaining to the sea or ocean 
or the navigation thereof ; or to commerce 
conducted by navigation of the sea or (in 
America) of the great lakes and rivers. 

It is nearly equivalent to "marine" in many 
connections and uses ; in others, the two 
words are used as quite distinct. 
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MAR I T I M E  CONT RACT. A contract whose 
subject-matter has relation to the navigation 
of the seas or to trade or commerce to be con
ducted by navigation or to be done upon the 
sea or in ports. Over such contracts the ad
miralty has concurrent jurisdiction with the 
common-law courts. Edwards v. Elliott, 21 
'Vall. 553, 22 L. Ed. 487 ; Doolittle v. Knobe
loch (D. C.) 39 F. 40 ; Holt v. Cummings, 10� 
Pa� 215, 48 Am. Rep. 199 ; De Lovio v. Boit, 
7 Fed. Cas. 435 ; Freights of The Kate (D. C.) 
63 F. 1720 ; Rounds v. Cloverport Foundry & 
Machine Co., 159 Ky. 414, 167 S. W. 384, 387, 
Ann. Cas. 1915D, 40 ; State v. Duffy, 113 Ohio 
St. 96, 148 N. E. 572, 5·74 ; Jones v. Crescent 
City Ice Mfg. Co., 162 La. 151, 110 So. 182, 
184 ; The W. T. Blunt (D. C.) 291 F. 89·9, 901 ; 
JQhnson v. Swonder, 84 Ind. App. 155, 150 N. 
E. 615, 616 ; Eadie v. North Pacific S. S. CO'. 
(D. C.) 217 F. 662, 663 ; Lamborn & Co. v.  
Oompania Maritima Del Nervion (D. O.) 19 
F.(2d) 155, 156 ; Terminal Shipping CO'. v .  
Hamberg (D . .  C.)  222 F. 1020 ; North Alaska 
Salmon Co. v. Larsen (C. C. A.) 220 F. 93, 94 ; 
Larsen v. Newburgh Shipyards, 199 App-. Diy. 
797, 192 N. Y. S. 888 ; The Francis L. Skinner 
(D. C.) 248 F. 818, 822 ; The Mountaineer (C. 
C. A.) 286 F. 913, 914 ; Reichert T'owing Line 
v. Long Island Machine & Marine Oonst. Co; 
(D. C.) 287 F. 269, 270 ; GQwanus Storage Co. 
v. U. S. Shipping Board Emergency Fleet 
CorpQration (D. C.) 271 F. 528, 530 ; The 
Schuylkill (D. C.) 249 F. 781 ; The Jack-b
Lantern, 42 S. Ct. 243, 244, 258 U. S. 96, 66 
L. Ed. 482 ; The Gulfport (C. C. A.) 250 F. 
577, 579 ; North Pac. S. S. Co. v. Hall Bros. 
Marine Ry. & Shipbuilding Co., 39 S. Ct. 221, 
223, 249 U.  S. 119, 63 L. Ed. 510 ; The Dredge 
A (D. C.) 217 F. 617, 629 ; Siler Mill Co. v. 
Charles Nelson CQ., 94 'Vash. 477, 162: P. 5,90, 
591 ; Millers' Indemnity Underwriters v. 
Boudreaux (Tex. Com. App.) 261 S. VV. 137, 
138. 

MAR I T I M E  C O U RT.  A court exerciSing ju
risdiction in maritime causes ; one which pos
sesses the powers and jurisdiction of a court 
O'f admiralty. 

MAR I T I  M E  I NTEREST. An expression 
equivalent to marine interest, (q. v.) 
MAR I T I M E J U R I SD I CT I ON.  Jurisdiction in 
maritime -causes ; such jurisdiction as belongs 
to a court of admiralty on the instance side. 

MAR I T I M E  LAW. That system of law which 
particularly relates to commerce and naviga
tion, to business transacted at sea or relating 

MAR I T I M E  BELT. That part Qf the sea to' navigation, to' ships and shipping, to sea
which, in contradistinction to the open sea, men, to' the transportation of persons and 
is under the sway of the riparian states. property by sea, ,and to marine affairs gener
Louisiana V. MiEsissippi, 26 S. ot. 408, 571, . ally. The law relating to' harbors, ship·s, and 
202 U. S. 1, 50 L. Ed. 913. seamen. An important branch of the com

MAR I T I M E CAUSE. A cause of action orig
inating on the big!l seas, or growing out of a 
maritime contract. , 1 Kent, Comm. 367, et 
seq. 

mercial law of maritime nations ; divided in
to a variety of departments, such as those 
about harbors, property of ships, · -duties and 
rights of masters and seamen, contracts of 
afi'reightment, average, salvage, etc. Whar-
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ton ; The Lottawanna, 21 Wall. 572, 22 L. Ed. 
654 ; The Unadilla (D. C.) 73 F. 351 ; Jervey 
v. The Carolina (D. C.) 66 F. 1013. 

tion of, her cargo or crew. Thackarey v. Tile
Farmer, 23 Fed. Cas. 877 ; The Atlantic (D:. 
C.) 53 Fed. 609 ; Cope v. Vallette Dry-Dock 
Co. (C. C.) 16 F. 925 ; Newham v. Chile Ex
ploration Co., 133 N. E. 120, 232 N. Y. 37, 
25 A. L. R. 1018 ; Madderns v. Fox Film Cor,: 

MAR I T I M E  L I EN .  A lien arising out of dam
age done by a ship in the course of naviga
tion, as by collision, which attaches to the 
vessel and freight, and is to be enforced by 
an action in rem in the admiralty courts. 
The Underwriter (D. C.) 119, Fed. 715 ; Ste
Cunningham, 63 Fed. 134, 11 C. C. A. 111 ; 
The Underwriter (D.C.) 119 Fed. 715 ; Ste
phenson v. The Francis (D. C.) 21 Fed. 719. 
Maritime liens do not include or require pos
session. The word "lien" is used in maritime 
law not in the strkt legal sense in which we 
understand it in courts of common law, in 
which case there could be no lien where there 
was no possession, actual or constructive, but 
to express, as if by analogy, the nature of 
Claims which neither presuppose nor originate 
in ' possession. �2 Eng. Law & Eq. �2. A 
distinction is sometimes made, however, be
tween qualified maritime liens, Which depend 
upon possession, and absolute maritime liens, 
which do not require nor depend upon pos
session. Cutler v. Rae, 7 How. 729, 12 L. Ed. 
890 ; 21 Am. Law Reg. 1. A "maritime lien" 
is a special property right in a ship given to 
a creditor by law as security for a debt or 
claim subsistipg from the moment the debt 
arises with right to have the ship sold and 
debt paid out of proceeds. The Poznan (C. 
C. A.) 9 F.(2d) 838, 842. . Such a lien is a pro
prietary interest or right of property in the 
vessel itself, and not a cause of action or 
demand for personal judgment against the 
owner. The Theodore Roosevelt (D. C.) 291 
·F. 453. 461 ; The Rupert City (D. C.) 213 F. 
263,

' 
267 ; The River Queen (D. C.) 8 F.(2d) 

426, 427. 

. po ration, 200 N. Y. S, 344, 345, 205 App. Div. 
791 ; The Canadian Far�er (D. C.) 290 F. 
601, 602 ; Riedel v. Mallory S. S. Co., 188 N� 
Y. S. 649, 652, 196 App. Div. 794 ; McNamara 
v. McHarg-Barton Co., 192 N. Y. S. 741, 743.,. 
200 App. Div. 188 ; Blosky v. Overseas Ship
ping 00., 220 N. Y. S. 95, 100, 219 App. Div� 
438. 

MAR I T I M E  LOAN. A contract or agreement 
hy which one, who is the lender, lends to an
other, who is the bOl'l'ower, a certain sum of 
money, upon condition that if the thing up
on which the loan has been made should be 
lost by any peril of the sea, or ","is major, the 
lender shall not be repaid unless what re
mains shall be equal to the sum borrowed ; 
and if the thing arrive in safety, or in case 
it shall not have been injured but by its own 
defects or the fault of the master or mariners, 
the borrower shall be bound to return' the sum 
borrowed, together with a certain sum agreed 
upon as the price of the hazard incurred. 
Emerig. Mar. Loans, c. 1, s. 2. And see The 
Draco, 7 Fed. Cas. 1,042. 

MAR I T I M E  P RO F I T. A term used by 
French writers to signify any profit derived 
from a maritime loan. 

MA R I T I M E  SERV I CE. In admiralty law. 
A> service rendered upon the high seas or a 
navigable ' river, and which has some relation 
to commerce or . navigation,--,--some connection 
with a vessel employed in trade, with her 
equipment, her preservation, or ' the preserva-. 

MAR I T I M E  STATE, in English law, consists: 
of the officers and mariners of the British 
navy, who are governed by express and per
manent laws, or the articIes of the navy, es
tablished by act of parliament. 

MAR I T I M E  TO RT. A tort committed upon 
the high seas, or upon a navigable river or 
other navigable water, and hence falling with., 
in the j urisdiction of 'a court of admiralty. 
The term is never applied to a tort commit
ted upon land, though relating to maritime 
matters. See The Plymout4, 3 Wall. 33, 18 
L. Ed

'
. 125 ; Holmes v. Oregon & C. Ry. · Co. 

(D. C.) 5 Fed. 77 ; In re Long Island, etc., 
rr'ransp . . Co. (D. C.) 5 Fed. 606 ; U. S,  v. Bur-
lington, 'etc., Ferry Co. (D. C.) 21 Fed. 33'6' ;: 
The Chiswick (C. C. A.) 231 F. 452 ; Egan v.
Morse Dry Dock & Repair CO:" 212 N. Y. S . .  
56, 59, 214 App. Div. 226 ; Butler v. Robina·: 
Dry Dock & Repair Co.; 147 N. E .. 235, 236, . 
240 N. Y. 23 ; StaIl).p v. Union Stevedo.:riDg= 
Corporation (D. C.) 11 F.(2d) 172, 175 ; Klflllil
man v. W. & A . .  Fletcher Co. (C. C. A.) 20 F. 
(2d) 465, 466. 

M A R I T US. Lat. 
man. Calvin. 

A husband ; a married 

MARK. A character, usually in the form 
of a cross, made as a substitute for his sig
nature by a person who cannot write, in ex
ecuting a conveyance or other legal docu� 
ment. It is commonly made as follows: A 
third person writes the name of the marks
man, leaving a blank space between the Chris
tian name and surname ; in this space the 
latter traces the mark, or crossed lines, and 
above the mark is written "his," (or "her,")., 
and · below it, · "marIL" 

The sign, writing, or ticket put liPOID 
manufactured goods to disthiguish them from 
others, appearing thus in the compound� 
"trade-mark." , 

A token, evidence, or proof; as in · the-
phrase "a mark of fraud." 

. 

A weight used in several parts ' of Eu-· 
rope, and for seyeral comnlodities, especial-
ly gold and silver. When goJd ant;1 sUver. are' 
sold by the mark, it is divided Into twen·ty
four carats. 

A money of accounts in England, �nd ; in 
some other countries ·a coin. The Englisb 
p:lark is two-thirds of a pound sterl�ng, o� 

,
1�S* 
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4d. ; and the Scotch mark is of equal value 
in . Scotch money of account. ,Ene. Amer. 

The word is sometimes used as another 
form of "marque," a license of reprisals. 
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goods is, in the country, the only market 
overt ; but in London every shop in which 
goods are exposed publicly to sale is market 
overt, for such things only as the owner pro" 
fesses to trade in. 2 Bl. Comm. 449 ; Godb. 

I n  Early Teuto n io and Engl ish law. A spe- 131 ; 5 Coke, 83. See Fawcett v. Osborn, 32 cies of village community, being the low- . II 426 Am 
est unit in the political system ; one of the 
forms of the gens

' 
or clan, vari"ously known 

as the "nta1'1�," "gemeirnde," "commune," or 
"paris h.." Also the land held in common by 
such a community. The union of several such 
village communities and their ma.rks, or com
mon lands, forms the next higher political 
union, the hundred. Freem. Compar. Pol
itics, 116, 117. 

I n  General 

-Deml-mark. Half a mark ; a sum of money 
which was anciently required to be tendered 
in a writ of right, the effect of such tender 
being to put the demandant, in the first in
stance, upon proof of the seisin as stated in 
his count ; that is, to prove that the seisin 

' was in the king's reign there stated. Rosc. 
Real Act. 216-

-High and low water-mark. See Water-Mark. 

-Mark banco. See Marc Banco. 

MARKEPEN NY. A penny anciently: paid at 
the town of Maldon by those who had gut
ters laid or made out of their houses into 
the streets. Wharton. 

MARKET. A public time and appointed 
place of buying and selling ; also purchase 
and sale. Caldwell v. Alton, 33 Ill. 419, 75 
Am." Dec. 282 ; Taggart v. Detroit, 71 Mich. 
92, 38 N. W. 714 ; Strickland v. Pennsylvania 
R. Go., 1M Pa. 348, 26 AU. 431, 21 L. R. A. 
224 ; State v. Burkett, 87 A. 514, 518, 119 Md. 
609, Ann. Gas. 1914D, 345. It differs from 
the forum, or market of antiquity, which was 
a public market-place on one side only, or 
during one part of the day only, the other 
sides being occupied by temples, theaters, 
courts of justice, and other public buildings. 
Wharton. 

The liberty, privilege, or franchise by which 
a town holds a market, which can only be by 
royal grant or immemorial usage. In rp Cer
tain Lands on North Shore of Harlem River 
in City of New York, 217 N. Y. S. 544, 557, 127 
Misc. Rep. 710. 

By the term "market" is also understood 
the demand there is for any particular arti
cle : as, "the cotton market in Europe is 
dull." 

Clerk of the Market 

See Clerk. 
Market Geld 

The toll of a market. 

Market Overt 

In E.ngllsh law. An open and pubUc mar
ket. The market-place 01' spot of ground set 
apart by custom for the sale of particular 

1. , 83 . Dec. 278. 

Market Price 
The actual price at which the given com

modity is currently sold, or has recently been 
sold, in the open market, that is, not at a 
forced sale, but in the usual and ordinary 
course of trade and competition, between sell
ers and buyers equally free to bargain, as es
tablished by records of late sales. See Love
joy v. Michels, 88 Mich. 15, 49 N. W. 901, 13 
I.J. R. A. 770 ; Sanford v. Peck, 63 Conn. 486, 
27 A. 1057 ; Douglas v. Merceles, 25 N. J. 
Eq. 147 ; Parmenter v. Fitzpatrick, 135 N. Y. 
190, 31 N. E. 1032 ; Walter VI Duffy (C. C. A.) 
287 F. 41, 45 ; Peninsular Naval Stores Co. v. 
State. 20 Ga. App. 501, 93 S. E. 159, 161 ; Weed 
v. Lyons Petroleum Co. (D. C.) 294 F. 725, 
734 ; Sun Co. v. Burruss, 139 Va. 279, 123 S.  
E. 347, 349 ; McGilvra v.  Minneapolis, St. P.  
& S. S. M.  Ry. Co., 35 N. D. 275, 159 N. W. 
854, 857 ; McGarry v. Superior Portland Ce
ment Co .. 95 Wash. 412, 163 P. 928. 929. Ann. 
Cas. 1918A, 572 ; Hoff v. Lodi Canning Co . •  51 
Cal. App. 299, 196 P. 779, 780 ; Ford v. Norton 
(N. M.) 260 P. 411. 414 ; American Refining Co. 
v. Sims Oil Co. (Tex. Civ. App.) 282 S. W. 894, 
896 ; The Cushfng (D. C. 1922) 285 F. 617. 
The term also means, when price at the plaee 
of exportation is in view, the price at which 
articles are sold and purchased, clear of every 
charge but such as is laid upon it at the time 
of sale. Goodwin v. United States, 2 Wash. 
C. C. 493, Fed. Cas. ·No. 5,554. 

Market Towns 
- Those towns which are entitled to hold mar

kets. 1 Steph. Comm. (7th Ed.) 130. 

Market Valu e  
The marl{et value o f  an article o r  piece of 

property is the price which it might be expect. 
ed to bring if offered for sale in a fair market ; 
not the price which might be obtained on a 
sale at public auction or a sale forced by the 
necessities of the owner, but such a price as 
would be fixed by negotiation and mutual 
agreement. after ample time to find a purchas
er, as between a vendor who · is willing (but 
not compelled) to sell and a purchaser who de
sires to buy but is not compelled to take the 
particular article or piece of property. See ' 
'Vinnipiseogee Lake, etc., Co. v. Gilford, 67 N. 
H. 514. 35 A. 945 ; MuseI' v.  Magone, 155 U. S. 
240. 15 S. Ct. 77, 39 L. Ed. 135 ; Esch v. Rail
road Co., 72 Wis. 229, 39 N. W. 129 ; Sharpe v. 
U. S., 112 F. 898, 50 C. C. A. 597, 57 L. R. A. 
932 ; Little Rock Junction Ry. v. Woodruff, 49 
Ark. 381, 5 S. W. 792, 4 Am. St. ·Rep. 51 ; Lowe 
v. ()maha, 33 Neb. 587, 50 N. W� 763 ; San 
Diego �and Co� v. N.eale, 7$ .0al. 63. 2Q P. 
372, 3 L. R. A. 83 ;  Consolidated Gas, Electric 
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Light & Power Co. of Baltimore v. City of Bal
timore, 130 Md. 20, 99 A. 968, 972 ; People ex 
reI. Brown v. Purdy, 186 App. Div. 54, 173 N. 
Y. S. 782, 784 ; Tyson Creek R. Co. v. Empire 
Mill Co., 31 Idaho, 580, 174 P. 1004, 1006 ; 
Merchants' Cotton Oil Co. v. Acme Gin Co. 
(Tex. Civ. App.) 284 S. W. 680, 682 ; William 
H. Lowe Estate Co. v. Lederer Realty Corpo
ration, 35 R. 1. 352, 86 A. 881, &l3, Ann. Cas. 
1916A, 341 ; Stanley v. Sumrell (Tex. Civ. 
App.) 163 s. W. 697, 698 ; Illinois Power- & 
Light Corporation v. Parks, 322 Ill. 313, 153 
N. E. 483, 486. 

Same meaning as "reasonable market val
ue," or "fair market value." Sanders v. Pin
ney, 103 Wash. 162, 174 P. 471, 472 ; Haden 
v. Imperial Assur. Co., 197 Mo. App. 574, 198 
S. W. 72 ; Hubbell v. City of Des M0ines; 166 
Iowa, 581, 147 N. W. 908, 910, Ann. Cas. 1916E, 
592 ; Hoffman v. State, 24 Ok!. Cr. 236, 218 P. 
176, Iii ; Letcher County Fiscal Court v. 
State Tax Commission. 211 Ky. 609, 277 S.  W. 
988, , 99

-
1 ;  Eastern Coal & Export Corporation 

v. Norfolk & W. Ry. Co., 133 Va. 125, 113 S.  
E. 857, 859 ; Appeal by Pennsylvania Co.  for 
Insurance on Lives and Granting Annuities, 
282 Pa. 69, 127 A. 441, 443 ; John Moodie Dry 
Goods Co. v. Gilruth, 35 S. D. 567, 153 N. W. 
383, 384 ; In re Matthews' Will, 174 Wis. 
220, 182 N. W. 744, 745 ; In re Dupignac's 
Estate, 123 Misc. 21, 204 N. Y. S. 273, 276 ; 
Phillips v. U. S. (D. C.) 12 F.(2d) 598, 601. 

Market Zeld 
Properly market geld. In old records. The 

toll of a .market. Cowell. 
. 

Publ ic Market 

A market which is not only open to the re
sort of the general pubUc as purchasers, but 
also available to all who wish to offer their 
wares for sale, stalls, stands, or places being 
allotted to those who apply, to the limits of 
the capacity of the market, on payment of 
fixed rents or fees. See American Live Stock 
Commission Co. v. Chicago Live Stock Ex
change, 143 Ill. 210, 32 N. E. 274, 18 L. R. A. 
190, 36 Am. St. Rep. 385 ; State v. Fernandez, 
39 La. Ann. 538, 2 So. 233 ; CinCinnati v. 
Buckingham, 10 Ohio, 257. 

MARI< ETABLE. Such things as may be sold 
in the market ; those for which a buyer may 
be found ; merchantable. Hinton v. Martin, 
151 Ark. 343, 236 S. W. 267, 268 ; Yontz v. Mc
Vean, 202 Mo. App. 377, 217 S. W. 1000, 1002 ; 
Pryor v. Fruit Distributors' Service Co., 73 
Cal. App. 467, 238 P. 825, 827 ; Bier v. Wal
baum, 102 N. J. Law, 368, 131 A. 888, 889. 

MARI< ETABLE T I TLE. A "marketable ti
tle" to land is such a title as a court of equity, 
when asked to decree specific performance 
of the contract of sale, will compel the vendee 
to accept as sufficient. It is said to be not 
merely a defensible title, but a title which is 
free from plausible or reasonable objections. 
Austin v. Barnum, 52 Minn. 136, 53 N. W. 

1132 ; Vought v. Williams, 46 Hun (N. Y.) 
642 ; Brokaw v. Duffy, 165 N. Y. 391, 59 N. 
E. 196 ; Todd v. Union Dime Say. lnst., 128 N. -
Y. 636, 28 N. E. 504 ; Knudson v. Trebesch, 
152 Minn. 6, 187 N. W. 613, 614 ; Charles Som
ers Co. v. Pix, 75 Wash. 233, 134 P. 932, 933 ; 
Bess Mar Realty Co. v. Capell, 164 N. Y. S. 
803 ; Hershorn v. Rubenstein (Mass.) 156 N. E. 
251, 253 ; Austin v. Carter (Tex. Civ. App.) 
296 S. W. 649, 651 ; Willingham Loan & Trust 
Co. v. Moore, 160 Ga. 550, 128 S. E. 751, 753 ; 
Adkins V. Gillespie (Tex. Civ. App.) 189 S. W. 
275, 281 ; Hennig v. Smith, 151 N. Y. S. 444; 
446 ; Wilson v. Korte, 91 Wash. 30, 157 P. 47, 
48 ; Herman v. Engstrom (Iowa) 214; N. W. 
588, 589. 

MARI{SMAN. In practice and conveyancing. 
One who makes his mark ; a person who can
not write, and only makes his ma l�l{ in execut
ing instruments. Arch. N. Pro 13 ; 2 Chit. 92. 

MARLBR I DG E, STATUTE O F. An English 
statute enacted in 1267 (52 Hen. IlL) at :Marl
bridge, (now called "�larlborongh," ) where 
parliament was then sitting. It related to 
land tenures, and to procedure, and to unlaw
ful and excessive distresses. 

MARQUE AND REP R I SAL, LETTERS O F. 
These words, "marque" and "reprisal," are 
frequently used as synonymous, but, taken in 
their strict etymological sense, the latter sig
nifies a "taking in return ;" the former, the 
passing the frontiers (ma.rcnes) in order to 
such taking. Letters of marque and reprisal 
are grantable, by the law of nations, when
ever the subjects of one state are oppressed 
and injured by those of another, and justice 
is denied by that state to which the oppressor 
belongs ; and the party to whom these letters 
are granted may then seize the bodies or the 
goods of the subjects of the state to which 
the offender belongs, until satisfaction b e  
made, wherever they happen t o  be found. Re
prisals are to be granted only in case of a 
clear and open denial of justice. At the pres
ent day, in consequence partly of treaties and 
partly of the practice of nations, the making 
of reprisals is confined to the seizure of com
mercial property on the high seas by public 
cruisers, or by private cruisers specially au
thorized ther,eto. Brown. 

MARQU I S, or MARQUESS. In English law. 
One of the second order of nobility ; next in 
order to a duke. 

MARQU I SATE. -The seigniory of a marqufs. 

MAR R I AG E. Marriage, as distinguished 
from the agreement to marry and" from the : 
act of becoming married, is the civil statu8 
of one man and one woman united in law for 
the discharge to each other and . the com
munity of the duties legally incumbent on 
those whose association is founded on the 
d istinction of sex. 1 Bish. Mar. & Div. § 3. 
And see State V. Fry, 4 Mo. 126 ; Mott v. Mott� 
82 Cal. 413, 22 Pac. 1140 ; Reynolds v. U. S.t 
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98 U. S. 165, 25 L. Ed. 244 ; Mayna;d v. Hill, 
125 U. S. 190, 8 S. Ct. 723, 31 L. Ed. 654 ; Wade 
'Y. Kalbfleisch, 58 N. Y. 284, 17 Am. Rep. 250 ; 
:State v. Bittick, 103 Mo. 183, 15 S. W. 325, 11 
L. R. A. 587 ; 23 Am. St. Rep. 869 ; Allen v. 
Allen, 73 Conn. 54, 46 Atl. 242, 49 L. R. A. 
142, 84 Am. St. Rep. 135 ; Richardson v. Rich
ardson, 140 N. E. 73, 246 Mass. 353, 31 A. L. 
R. 146 ; Bobbitt v. Bobbitt (Tex. Civ. App.) 
223 S. W. 478, 482 ; Oswald v. Oswald, 126 A. 
81, 146 Md. 313 ; Grant v. Grant (Tex. Civ. 
App.) 286 S. W. 647, 650 ; In re Moorehead's 
Estate, 137 A. 802, 806, 289 Pa. 542, 52 A. L. 
B. 1251. 

A contract, according to the form prescribed 
!by law, by which a man and woman, capa
rble of entering into such contract, mutually 
"engage with each other to live their whole 
lUves together in the state of union which 
· ought to exist between a husband and wife. 
::Shelf. Mar. & Div. 1. 

" 

.Marriage is a personal relation arising out of a 
tCivil contract, to which the consent of parties capa
ble of making it is necessary. Consent alone will 
not constitute marriage ; it must be followed by a 
solemnization, or by a mutual assumption of marital 
rights, duties, or obligations. Civil Code Cal. § 55. 

Marriage is a union of one man and one woman, 
"so long as they both shall live," to the exclusion 
of all others, by an obligation which, during that 
time, the parties cilnnot of their own volition and 
act dissolve, but which can be dissolved only by au
thority of the state. Roche v. Washington, 19 Ind. 

:.53, 81 Am. Dec. 376. 

The word also signifies the act, ceremony, 
or formal proceeding by which persons take 
each other for, husband and wife. 

I n  Old Eng lish Law 

Marriage is used in the sense of "marita
.1Ji1t'ln," (q. '1/.,) or the feudal right enjoyed by 
:the lord or guardian in chivalry of disposing 
.of his ward in marriage. 

I n  General 

--:-Avail of marriage. See that title. 

--Com mon-law marriage. See Common Law. 

--Jactitatio n  of marriage. See Jactitation. 

--Marriage articfes. Articles of agreement be-
:tween parties contemplating marriage, in
:tended as preliminary to " a formal marriage 
"settlement, to be drawn after marriage. Ath. 
::Mar. Sett. 92. 

-Marriage brokage. The act "by which a third 
person, for a consideration, negotiates a mar
riage between a man and woman. The money 
paid for such services is also known by this 
name� Hellen V. Anderson, S3 Ill. App. 509 ; 
White Vl Equitable Nuptial Ben. Union, 76 
Ala. 251, .52 Am. Rep. 325. 

" 

-Marriage �rem"oI'!Y. ,The form, religious or 
d'vil, for" the sol-emnization of a mal,'riage. 

-M artiave eert.lftc.te. : ��,A¥ " lnstru�e�� w.hic� 
.certifies :a : 1inarr-iage�' and is executed by the 

IlG4 

person officiating at the marriage ; it is not 
intended to be signed by the parties. Spencer 
v. Spencer, 147 N. Y. S. 111, 113, 84 Misc. 
Rep. W4. 

-Marriage consideration. The consideratiGn 
furnished by an intended marriage of two per
sons. It is the highest consideration known 
to the law. 

-Marriage license. A license or permission 
granted by public authority to persons who 
intend to intermarry. By statute in some 
jurisdictions, it is made an essential prereq
uisite to the lawful solemnizatiGn of the mar" 
riage. 

-Marriage-notice book. A book kept, in 
England, by the registrar, in which applica
tions for and issue of registrar's licenses to 
marry are recorded. 

-Marriage portion .  Dowry ; a sum of money 
or other property which is given to or settled 
on a woman on her marriag·e. In re Croft, 16� 
Mass. 22, 37 N. E. 784. 

-Marriage promise. Betrothal ; engagement 
to intermarry with another. Perry v. Orr, 35 
N. J. Law, 296. 

-Marriage settlement. A written agreement 
in the nature of a conveyance, called a "set
tlement," which is made in contemplation of 
a proposed marriage and in consideration 
thereof, either by the parties about to inter
marry, or one of them, or by a parent or re
lation on their behalf, by which the· title to 
certain prGperty is settled, i. e., fixed or lim
ited to a prescribed course of succession ; the 
object being, usually, to provide for the wife 
and children. Thus, the estate might be lim
ited to the husband and issue, or to the wife 
and issue, or to husband and wife for their 
joint lives, remainder to the survivor for life, 
remainder over to the issue, or otherwise. 
Such settlements may also be made after mar
riage, in which case they are called "PGst
nuptial." 

-Fleet m arriages. There were in the neigh
borhood Gf the Fleet prison about sixty mar
riage l).ouses, some of which were public 
hGuses and others not. They were known by " 
having a sign-board, with joined hands, in 
addition to the public house sign. At the 
doors of these houses persons called Pliers 
solicited the passers-by to come in and be 
married, and in these houses persons who 
were, or pretended to. be, clergymen perform
ed' the marriage ceremony and made entries 
in ,registers that were kept at the respective 
houses. There is little doubt . that . many en
tries had false dat�, that persons who were 
married personated others, and that women 
who wished . to plead a plea of c9ve:rture or 
hide their shame were . marriE�d .to men whQ,.-, 
fol', a trifling gta.tuity, ma,�rieq any woman ' 
who would pay them, though" they had pre
viously Ihari'i�d others. Stich marriages alsO' 
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. took place in the neighborhood of the King's 
Bench prisO'n, at the Savoy, in the Mint, 

. in the BO'rO'ugh, and at the Mayfair Chapel. 
It is said in 1 Peake N. P. C. 303, that a 
marriage in the Fleet was cO'nsidered at, that 
time gO'Qd and legal. In 8 Carr. & P. 581 (34 
E. C. L. R.) , PattesO'n, J., said : "I shall nO't 
receive the Fleet Registry in evidence fO'r any 
purpO'se whatever." They were refused in 1 
Peake N. P. C. 303. A cO'llectiO'n O'f over a 
thQusand Fleet registers have been deposit
ed in the Registry O'f the Bishop O'f LO'ndO'n. 

See Extracts frO'm these registers and a 
historical note in 34 E. C. L. R. 534 ; Burns, 
Fleet Registers. 

-Man us marriage. A form Qf marriage in 
early Rome ; it formed a relation called 
manU8 (hand) and brO'ught the wife into. the 
husband's power, placing her as to legal rights 
in the positiO'n O'f a daughter. Bryce, Marr. 
& DivO'rce, in 3 Sel. Essays in Anglo-Amer. L. 
H. 787. 

. '  

-Mixed m arriage. A marriage between per
sO'ns O'f different nationalities ; O'r, mO're par
ticularly, between persons O'f different racial 
origin ; as between a white person and a ne
gro or an Indian. 

MA.BSHALlNG ASSETS 

MARSHAL. 

tn Old English Law 

The title borne by several officers of state 
and O'f the law, of whom the most impOrtant 
were the fO'llowing: (1) The earl-marshal, 
whO' presided in the court O'f ahivalry ; (2) 
the marshal O'f the king's hO'use, O'r knight
marshal, whO'se special authority was in the 
king's palace, to' hear causes between mem
bers O'f the hO'usehO'ld, and punish faults cO'm� 
mitted within the verge ; (3) the marshal O'f 
the king's bench prison, whO' had the custO'dy 
O'f that jail ; (4) the marshal of the exchequer, 
whO' had the custody of the king's debtO'rs ; 
(5) the marshal O'f the judge O'f assize, whO'se 
duty was to' swear in the grand jury. 

I n  American Law 

An O'fficer pertaining to' the QrganizatiQn 
O'f the federal judicial system, whQse duties 
are similar to' those of a sheriff. He is to' 
execute the prO'cess O'f the United States 
CO'urts within the district foor which he is ap
pointed, etc. 

Also, in some O'f the states, this is the name 
O'f an officer of police, in a city O'r borough, 
having powers and duties cQrrespoonding gen
erally to. thO'se of a cO'nstable 0'1' sheriff. 

-Morganatic marriage. The lawful and in- MARSHAL OF TH E QUEEN'S BENCH.  An 
separable cO'njunctiO'n O'f a man, of noble or officer whO' had the custody o.f the queen's 
illustriO'us birth, with a wO'man of inferiO'r bench prisO'n. The St. 5 & 6 Vict. c. 22, abol
statiO'n, upon conditiO'n that neither the wife . 

ished this office, and substituted im officer 
nO'r her children shall partake of the titles, called "keeper of the queen's prisO'n." 
arms, O'r dignity O'f the husband, O'r succeed 
to' his inheritance, but be contented with a MARSHALI N G. Arranging, ranking, or dis
certain allowed rank assigned to. them by posing in O'rder ; particularly, in the case O'f 
the morganatic cO'ntract. But since these re- a grO'up O'r series O'f cQnflicting claims O'r in
strictiO'ns relate only to' the rank O'f the par- terests, arranging them in such an order of 
ties and succession to' prO'perty, without af- sequence, 0'1' so directing the manner of their 
fecting the nature of a matrimonial engage- satisfactiO'n, as shall secure justice to' all per
ment, it must be cO'nsidered as a  just mar- sons concerned and the largest PQssible 
riage. The marriage ceremony was regu- measure of satisfactiO'n to. each. See sub-tl
larly performed ; the uniO'n was indissO'luble ; tIes infra. 

the children legitimate. Wharton. MARSHA L I N G  ASSETS. In equity. The 
Plural "·ag I I b' arranging or ranking O'f assets in th� due 01'-- mar. I e. n genera , any �gamO'us 

or polygamQus uniO'n, but particularly, a sec- der of administration. Such an arrangement 
O'f the different funds under administration ond O'r subsequent marriage O'f a man whO' 

already has Qne wife living, under the sys- as shall enable all the parties baving equities 

tem O'f polygamy as practised by MO'rmons. therein to. receive their ' due prO'PortiQns, nQt

See Freil v. Wood, 1 Utah, 165. 
.withstanding any intervening intel1ests; liens, 
or O'ther claims O'f particular persO'ns to' prior 

-Scotf:ch marriage. . A marriage cQntracted satisfactiQn O'ut · of . a portion of · these funds. 
without any fQrmal sO'lemnization or religiO'lJ.� The arrangement O'r- ranking of assets in- a  cer
ceremony, by the mere mutual agre�ment Qf tain O'rder tQwards the payment · O'f debts; . 1 
the parties per verb'G, de prcesenti in the pres- Story, Eg . .  JUl'. § 558 ; 4 Kent, CO'mm. 
ence O'f witnesses, recognized as valid by the 421. The .arrangement O'f assets 0'1' claims so 
ScO'ttish law. as to' secure the proper application of the as

MAR R I AG E  ACT, ROYAL. An act O'f 12 
Geo. III, c. 1 (1772), by which members of 
the royal family are forbidden to marry witb;
out the king's consent, Qr except Qn certain 
onerO'us cO'nditiO'ns. 

MAR R I ED WOMAN. A wO'man W'hO' has a 
husband living and not divorced ; 8.:. femf: 
covert. . . 1 

sets to the varmus claims ; especUllly , when 
.there are two. classes· O'f .assets, and some cred
itO'rs can enfO'rce . their claims . against both, 
and O'thers against_ O'�ly one, and the credi
tors of th� fO'rmer clasS"' are! 'compelled to' ex
haust · the ass�ts against · which ' thes alone 
li'ave a Nairn befO'te having rechurse" to' O'ther 
:;t's�ets, t:tiu'� prOviding fO'r' the> ,settlejTIellt of 
.�s ' W�U.1Y claims as possg�le. ·Pub,� ',St..:' M��. 
.P� 149�1J ' 



MARSHALING LIENS 

MARSHALI N G  L I ENS. The ranking or or
dering of several estates or parcels of land, 
for the satisfactiQon of a judgment or mort
gage to which they are all liable, though suc
cessively conveyed away by the debtor. The 
rule is that, where lands subject to the lien 
of a judgmeht or mortgage have been sold or 
incumbered by the owner at different times 
to different purchasers, the various tracts are 
liable to the satisfaction of the lien in the in
verse order of their alienation or incumbrance 
the land last sold being first chargeable. i 
Black, J udgm. § 440. 

MARSHAL I N G  SEC U R I T I ES. An equitable 
practice, which consists in so ranking or ar
ranging classes of creditors, with respect to 
the assets of the common debtor, as to pro
vide for satisfaction ' of the greatest number 
of claims. The process is this: Where one 
class of creditors have liens or securities on 
two funds, while another class of creditors 
can resQort to only one of those funds, equity 
will compel the doubly-secured creditors to 
first exhaust that fund which will leave the 
single security of the other creditors intact. 
See 1 Story, Eq. Jur. § 633. 

MARSHALSEA. In English law. A prison 
belonging to the king's bench. It has now 
been cQonsolidated with others, under the name 
of the "King" s Prison." 

MARSHALSEA, C O U RT O F. The court of 
the Marshalsea had jurisdiction in actions of 
debt or tQorts, the cause of which arose with
in the verge of the royal court; It was abol
ished by St. 12 & 13 Vict. c. 101. 4 Steph. 
Comm. 317, note ft. 
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courts are open for all persons to receive j ustice , 
, according to the laws of the land." 1 BI. Comm. 
413. 

Martial law is neither more nor less than the will 
of the general who commands the army. It overrides 
and suppresses all existing civil laws, civil officers, 
and civil authorities, by the arbitrary exercise of 
military power ; and every citizen or subject-in 
other words, the entire population of the country, 
within the confines of Its power-is subjected to the 
mere will or capriee of the commander. He holds 
the lives, liberty, and property of all in the palm of 
his hand. Martial law is  regulated by no known 
or 8Stablished system or code of laws, as it is over 
and above all of them. The commander is the legis
lator, judge, and executioner. In re Egan, 5 Blatchf. 
321, Fed. Cas. No. 4,303. 

Martiai law is not the same thing as mili
tary law. The latter applies only to persons 
connected with the military forces of the 
country Qor to affairs connected with the army 
or with war, but is permanent in its nature, 
specific in · its rules, and a r,ecognized part 
of the law of the land. The former applies, 
when in existence, to all persons alike who 
are' within the territory covered, but is tran
sient in its nature, existing only in time of 
war or insurrection, is not specific or always 
the same, as it depends on the will and dis
cretion of the military commander, and is no 
part of the law of the land. U. S. v. McDon
ald (D. C.) 265 F. 754, 761 ; Bishop v. Van
derCOOk, 200 N. W. 278, 280, 228 Mich. 299. 

MART I NMAS. The feast of St. Martin of 
Tours, on the 11th of November ; sometimes 
corrupted into "Martilmas" or "Martlemas." 
It is the third of the four cross quarter-days 
of the year. Wharton. 

MAR!. A place of public traffic or sale. MARUS. In old Scotch law. A maire ; an 
officer or executor of summons. Otherwise 

MARTE SUO DECURRERE. Lat. To run called "prceco regis." Skene. 
by its own force. A term applied in the civil 
law to a suit when it ran its course to the MASAG I U M. L. Lat. A messuage. 

end withQout any impediment. Galvin. 

MART I A L  LAW. A system of law, obtain
ing only in time of actual war and growing 
out of the exigencies thereof, arbitrary in its 
character, and depending only on the ·will of 
the commander of an army, which is es
tablished and administered in a place or dis
trict of hostile territory held in belligerent 
possession, or, sometimes, in places 'occupied 
or pervaded by insurgents or mobs, and which 
suspends all existing civil laws, as well as the 
civil authority and the ordinary administra
tion of j ustice. See In're Ezeta (D . . C.) 62 Fed. 
972; Die.kelman v. U. S., 11 Ct. C1. 439 ; Com. 
v. Shorta.ll, 206 Pa. 165, 55 Atl. 952, 65 L. R. 
A. 19:3,:'98 Am. St. Rep. 759 ; Griffin v. WilCOX, 

21 Ind. 377. See, 8.1so, l\UUtary Law. 
• 

"Martial law, which is bullt upon no settled prin-
. cipl,E!flI. ,but is entirely arbitr8(ry. in it!3 decisions, is 
tn truth alld. reality no law, .but something indulged 
ratheJ,! than allowed as a law. The necessity of order 
and

. 
disCipline 

.
. in an , army · is the onlY\.thing which 

can give it countenance, and therefore .it O�glJ.i not 
to be permitte4 in time of peace, when the king'. 

MASO C H I SM. [From Leopold von Sacher
�Iasoch, a nineteenth-century Austrian nove
list and historian.] A form of perversion in 
which sexual pleasure is heightened when 
one is beaten and maltreated at the hands of 
the other party ; the opposite of sadism. 
Stedman's Med. Dict. (11th Ed. 1930). Sex
ual perversion, in which a member of one 
sex takes delight in being dominated, even to 
the extent of violence or cruelty, by one of 
the othe: sex. Dunglison's ,Med. Di-ct. (1893), 
quoted In Murray's (Oxford) New English 
Dict. 

MASON AND D I XON'S L I N E. The bound
ary line between Pennsylvania on the north 
and ' Maryland on thQ south, celebrated be
fore' the extinction of slavery as the line of 
demarcation between the slave and the free 
states. It was run by Oharles Mason and 
Jeremiah Dixon, commissioners in a dispute 
between the Penn J-roprietors and Lord Balti
more. ' The line was carried · 244 miles from 
the Delaware · river where it was stopped by 
Indians. A resurvey was made iAl 1849, and 
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. in · 1900 a new survey was authorized by the 
two states. 

MASS STRI KE. Tbe stdJdng or Ceasing to 
work by concerted action of all working class
es, thus paralyzing and bringing to an end 
government and, t.ts functions. People v. Git
low, 136 N. E. 317, 320, 234 N. Y. 132. 

MASSA. In the civil law. A mass ; an un
wrought substance, such as gold or silver, be
fore it is wrought into cups or other articles. 
Dig. 47, 2, 52, 14 ; Fleta, lib. 2" c. 60, §§ 17, 22. 

MASSACH I SM.  See Masochism. 

MASSES. Religious ceremonials or observ
ances of the Roman Catholic Church. 

A bequest for masses comes within the religious 
uses which are upheld as public charities ; In re 
Schoulel', 134 Mass. 427 ; Seibert's Appeal, 18 W. N. C. 
(Pa.) 276, 6 A. 105 ; Obrecht v. Pujos, 206 Ky. 751, 268 
S. W. 564, 565 ; Ackerman v. Fichter, 179 Ind. 392, 
101 N. S. 493, 496, 46 L. :R.. A. (N. S.)  2.21, Ann. Cas. 
1915D, 1117. Contra, Holland v. Alcock, 108 N. Y. 316, 
16 N. E. 305, 2 Am. St. Rep. 420 ; in England, such a 
bequest has been held �o be void ; 15 Ch. D. 596 ; 
to the same effect, Festorazzi v. Catholic Church, 
104 Ala. 327, 18 So. 394, 25 L. R. A. 360, 53 Am. St. 
Rep. 48. In Ireland, if the trustee is willing to com
ply with the testator's direction, no one can inter
fere to prevent him ; Ames, Lect. in Leg. Hist. 294, 
citing 7 Ir. Eq. 34, n. 

MAST. To fatten with mast, (acorns, etc.) 
1 Leon. 186. 

MAST-SELLING.  In old English law. The 
practice of selling the goods of dead seamen 
at the mast . .  Held void. 7 Mod. 141. 

MASTER. One having authority ; one who 
rules, directs, instructs, or superintends ; a 

lng bls �ndings to the court in such sbape ,tbat 
a decree may be made ; also to take oatbs and 
affidavits and acknowledgments of deeds. In 
modern practice, many of the functions of a 
master are performed by clerks, commission
ers, auditors, and referees, and in some juris
dictions the office has been superseded. See 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764 ; Schuchardt v. People, 99 
Ill. 501, 39 Am. Rep. 34. 

-Master in lunacy. In Englf!;;h law. The 
masters in lunacy are judicial efficers appoint
ed by the lord chancellor for the purpose of 
conducting inquiries into the state of mind of 
persons alleged to be lunatics. Such inquiries 
usunlly take place before a jury. 2 Steph. 
Comm. 511-513. 

-Master of a ship. In maritime Jaw. The 
commander of a merchant vessel, who has the 
chief charge of her government and naviga
tion and the command of the crew, as well 
as the general care and control of the vessel 
and cargO, as the representative and confiden
tial agent of the 6wner. He is commonly 
called the "captain/' See Martin v. Farns
worth, 33 N. Y. Super. Ct. 260 ; Hubbell v. 
Denison, 20 Wend. (N. Y.) 181. 

-Master o.f the crown office. The king's 
coroner and attorney iq the criminal depart
ment of the cO'urt of king's bench, who prose
cutes at the relation of some private person 
or common informer, the crown being the 
nominal prosecutor. St. () & 7 Vict. c. 20 ; 
Wharton: 

-Master of the faculties. In English law. An 
officer under the archbishop, who grants li
censes and dispensations, etc. 

head or chief ; an instructor ; an employer. -Master of the horse. In Englisb law. The 
Applied to' several judicial officers. See infm/. third great officer of the royal household, be-

In Scotland, the title of the eldest son of a ing next to the lord steward and lord chamber
yiscount or baron. Cent. Dict. lain. He has the privilege of making use of 

-Master and servant. Tbe relation of master any horses, footmen, or pages belonging to 
the royal stables. and servant exists where one person, for pay 

or other valuable consideration, enters into -Master of the m int. In Englisb law. An of
the service of another and devotes to him his ficer who receives bullion for COinage, and 
personal labor for an agreed period. Sweet. pays for it, and superintends everything be-

-Master at com mon law. The title of officers longing to the mint. He is usually called the 
"warden of the mint." It is provided by St. 

f:w
t
��!�:!�

h 
t�

U:���� ���
r
��'�!e���:� 33 Vict. c. 10, § 14, that the chancellor of the 

the court to which they belong ; to superin- exchequer for the time being shall be the 
master of the mint. tend the issue of writs and the formal pro-

ceedings in an action ; to receive and account -Master of the ordnance;, In English law. A 
for the fees charged on legal pr0ceedings, and great officer, to whose care all the royal ord
moneys paid into court. There are five to nance and artillery were committed. 
each court. They are appointed under St. 7 • 
Wm. IV. and 1 Vict. c. 30, passed in 1837. -Master of the rolls. In English law. An as
Mozley & Whitley. sistant judge of the court of chancery, who 

-Master In chancery. An officer of a court of 
cha.ncery who acts as an assistant to the 
judge or chancellor. His office is to inquire 
into such matters as may be referred to him 
by the court, examine causes, take testimony. 
take accounts, compute damages, etc., report-

hO'lds a separate court ranldng next to that of 
the lord chancellor, and bas the keeping of 
the rolls and grants which pass the great seal, 
and the records of the chancery. He was 
originally appointed only for the superintend
ence of the writs and records appertaining to 
the common-law department of tbe court, and 



MASTER 

is still properly the chiet ot the masters in 
chancery. 3 Steph. Comm. 417. Under the 
act constituting the supreme court of judica
ture, the master of the rolls becomes a judge 
of the high court of justice and ex officio a 
member of the court of appeal. The same 
act, however, provides for the abolitiO'n of 
this . O'ffice, under certain conditions, when 
the next vacancy occurs. See 36 & 37 Vict. c. 
·66, §§ 5, 31, 32. 

-Masters Of the supreme coun:. In English 
law. Officials deriving their title frO'm Jud. 
(Officers') Act 1879, and being, O'r filling the 
places of; the sixteen maste'rs of the common
law courts, the queen's corO'ner and attO'rney, 
the master of the crown office, the twO' record 
and writ clerks, and the three associates. 
Wharton. 

-Maste'r of the Tem ple. The chief ecclesias
tical functionary of the Temple Church. 

-Master's report. The formal repoI:t O'r state
ment made by a master in chancery of his 
decisioIl on any question .referred to' him, O'r 
of any facts or action he has ' b'een directed to' 
ascertain 0'1' take. 

. 

-Special master.  A master in cl:!.ancery ap:. 
pointed to' 'act as the representative O'f the 
court in some particular act O'r t

'
ran sac tion , 

as, to' make a sale of p.roperty under a decree. 
Guaranty Trust, etc., Co. v. Delta & Pine 
Land Co., 104 Fed. 5, 43 C. C. A. 396 ; Pe:, 
wabic Min. Co. v. Mason, 145 . U. S. 349, 12 
Sup. Ct. 887, 36 L. Ed. 732. 

-Ta�ing masters. Officers of the English su
preme court, who examine and allow or dis
allO'w items in bills ·of costs. 

MASU RA. In old records. A decayed house ; 
a wall ; the ruins of a building ; a certain 
quantity of land about four oxgangs. 

MAT E  .. The O'fficer second in cO'mmand on a 
merchant vesseL Ely v. Peck, 7 Conn. 242 ; 
Millaud0:rl. v. Martin, 6 Rob. (J .. a.) 539. 
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MATE.RIAL.. Important ; more or less neces
sary ; having influence or effect ; going to 
the merits ; having to' do with ma'tter, as 
distinguished from form. An allegation is 
said to ,be material when it forms a substan
tive part of the case presented by the plead
ing. Evidence offered in a cause, or a ques
tion propounded, is material when it is rele
vant and goes to the substantial matters in 
dispute, or has a legitimate and effective 
influence or bearing on the decision of the 
case. Connecticut Fire Ins. Co. O'f Hartford, 
Conn., v. George, 52 Okl. 432, 15:3 P. 116, 119. 

MATERIAL A LLEGAT I O N .  A material al
legation in a pleading is one essential to' the 
claim or defense, and which could not be 
stricken from the pleading without leaving it 
insufficient. Lusk v. Perkins, 48 Ark. 247, 2 
S. W. 847 ; Gillson v. Price, 18 Nev. 109, 1 P. 
459 ; Wheeler v. Hurley, 49 Nev. 70, 236 P. 
559, 560. A material alteration in any writ
ten instrument is one which changes its tenor, 
or . its legal meaning and effect ; one which 
causes it to 

'
speak a language different in 

effect from that . which it originally spoke. 
White v. Harris, 69 S. C. 65, 48 S. E. 41, 104 
Am. St. Rep. 791 ; Foxworthy v. Colby, 64 
Neb. 216, 89 N. W. 800, 62 L. R. A. 393 ; Organ 
v� AllisO'n, 9 Baxt. (Tenn.) 462. 

MATE.R I AL FACT� .. See Fact. 

MATER,I A L-MAN. A person who has fur
nished materials used in . the construction or 
repair of a building, structure, or vessel. See 
Curlett v" Aaron, 6 Houst. (Del.) 478 ; Hihn
Hammond Lumber Co. v. ElsOIll, 171 CaL 570, 
154 P. 12, 13, Ann. Cas. 1917C, 798 ; Russell 
v. Pitchler, 198 N. Y. S. 702, 704 ; Edward 
E. Buhler Co. v. New York Dock CO'., 170 App; 
Div. 486, 156 N. Y. S. 457, 459 ; Royal In.,. 
demnity Co. v.' Day & Maddock Co., 114 Ohio 
St, 58, 150 N. E. 426, 427, 44 A. L. R. 374 ;. 
Pugh v. Moxley, 164 CaL 374, 128 P. 1037, 1038. 

The property or character ' of being materi
aL See Material. ' 

MATELOTAGE. In French law. The hire MATERIALS. The substance or matter of 
Of a ship or boat. 
'
,

Seamanship ; seaman's wag�s, pay. 
which anything is made ; matter furnished 
for the erection of a house, ship, 0'1' other 
structure which enters into and becomes a 

MATER-FAM I Ll AS.' Lat. In the civil law. part thereof. See Moyer v. Pennsylvania 
The mO'ther or mistress"of a  family. A chaste Slate CoO., 71 Pa. 293 ; Standard Oil CO'. v. 
woman, married 0'1' single. Calvin. DetrQit Fidelity & Surety CO'., 24 Ohio App. 

MATEfUA. Lat. 
237, 157 N. E. 418, 420 ; Travelers' Ins. Co. v. 
Village of IliQn, 126 Misc. 275, 213 N . . Y. S. 

I n the Civil  Law ' 206, 207 ; Ramsey v. Hawkins, 78 Fla. 189, 
. 82 So. 823, 826 ; Road Supply & Metal Co. v. 

Materials ; as distinguished fJ,'O';m species, O'r Bechtelheimer� 119 Kan. 560, 240 P. 846, 847 ; 
the form . given by labor . and sknl. Dig. 41, Royal Indemnity Co. v. Day & MaddO'ck Co., 
1, 7, 7-12 ; Fleta,. �ib. 3, c. 2, § 14. 114 Ohio St. 58, 150 N. E. 426, 427, 44 A. L. R. 

Materials . (wQod) for building, as distin- 374 ;  Commonwealth v. National Surety Co., 
guished fJ:0m '.'lignum." Dig. 3�, 55, pr. 253 Pa. 5, 97 A. 1034, 1037 ; Fay v. Bankers' 

I n ' E,ngUsh Law 

. Matter ; substance ; Subject-mutter. · a·· BI. 
Co'mm . . :322. . o,:· ·� ·i 

Surety Co., 125 Minn. 211, 146 N. W. 359; 360, 
Ann. Cas. 19150, 688.; U. S. Fidelity & Guar
anty Co: v. · California�Arizona CO'nst; CQ., 21 
.Al'iz. : 172, ·'186· P. 502, 506. 
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The author-jUes are in conflict as to whether oil 

and gasoline used in operation of machinery are 
"materials." Standard Oil Co. v. National Surety 
Co., 143 Miss. 841, 107 So. 559, 56Q ; Overman & Co. 
v. Maryland Casualty Co., 193 N. C. 86, 136 S. E. 250, 
252 ; Gill v. Mullan, 140 Md. 1, 116 A. 563, 564 ; Bartles 
Scott Oil Co. v. Western Surety Co., 161 Minn. 169, 
200 N. W. 937, 938 ; Fidelity & Deposit Co. of Mary
land v. Metropolitan Sewerage Commission of Mil
waukee County, 191 Wis. 499, 2,10 N. W. 713, 716. 
Likewise with respect to whether provisions and 
commissary supplies furnished to contractor are 
"materials." Baker City Mercantile Co. v. Idaho 
Glazed Cement Pipe Co., 67 Or. 372, 136 , P. 23, 25 ;  
Overman & Co. v. Maryland Casualty Co., 193 N. C.  
86 ,  136 S.  E. 250, 252 ; Westling v. Republic Casualty 
Co. of Pittsburgh, 157 Minn. 198, 195 N. W. 796, 797 ; 
Westling v. Republic Cas. Co. ,  157 Minn. 198, 195 
N. W. 796 ; Standard Oil Co. v. Remer, 170 Minn. 
298, 212 N. W. 460, 461 ; Monona County v. O'Connor 
(Iowa) 2.15 N. W. 803, 804 ; Early & Daniel Co. v. 
American Surety Co. of New York (C. C .  A.) 5 F. (2d) 
670, 671 ; Federal Paving Co. v: Raschka, 82· Ind. App. 
416, 141 N. E. 644, 645 ; U. S. J!'idelity & Guaranty 
Co. v. Henderson County (Tex. Com. App.) 276 S. W. 
203, 206 ; City of Portland v. New England Casualty 
Co., 96 Or. 48, 189 P. 211 ; United States, for Use of 
Samuel Hastings Co. v. Lowrance ( C. C. A.) 252 F. 
122, 123. That gas used in operating drill and elec
tric power furnished street railroad are "materials," 
see Crown Central Petroleum Corporation v. Frick
Reid Supply Co., 173 Ark. 983, 293 S. W. 1012, 1014 ; 
Westiughouse Electric Mfg. Co. v. Barre & Mont
pelJ.er Traction & Power Co., 98 Vt. 130, 126 A. 594, 
602. That rent for a steam shovel is not "material" 
furnished, see Troy Public Works Co. v. City of 
Yonkers, 207 N. Y. 81, 100 N. E.  700, 701, 44 L. R. A. 
( N. S. ) 311. 

MATERNA MATERN I S. Lat. A maxim of 
the French law, signifying that property of 
a decedent acquired by him through his moth
er descends ito the relations on the mother's 
side. 

MATE.RNAL. That which belongs to, or 
comes from, the mother ; as maternal au
thority, maternal relation, maternal estate, 
maternal line. 

MATitIMONI'OM 

(patris veZ matris' matertera major.) Dig. ;38, 
10, 10, 17. 

MATH EMAT I CA L  EV I DE,NCE . See Evi
dence. 

MAT I MA. A godmother. 

MATR: l C I D E. The mutder of a mother ; or 
one who has slain his mother. 

MATRI CULA. In the civil and old English · 
law. A register of the admission of officers 
and persons entered into any body or society, 
whereof a list was made. Hence those who 
are admitted to a college or university are 
said to be "matriculated." Also a kind of 
almshouse, which had revenues appropriated 
to it, and was usually built near the church, 
whence the name was given to the church it
self. Wharton. 

MATR I CULATE. To enter as a student in 
a universi1ty. 

Mat rimon ia debent esse libera. Marriages 
ought to be free. A maxim of the civil law. 
2 Kent, Comm. 102. 

MAT R'I MO N, I A L  Of or pertaining to matri
mony or the estate of marriage. 

MATRI M O N I A L  ACT I O NS. Actions for di
vorce. In re Neuman, 169 App. Div. 638, 155 
N. Y. S. 428, 429' ; Johnson v. Johnson, 206 
N. Y. 561, 100 N. E. 408, Ann. Cas. 1914B, 407 ; 
Stoddard v. Stoddard, 187 App. Div. 258, 175 
N. Y. S. 636, 641. 

MATRI MON I A L  CAUSES. In English ec
clesiastical law. Causes of action or injuries 
respecting the rights of marriage. One of 
the three divisions of causes or injuries cog
nizable' by the ecclesiastical courts, compris
ing suits for jactitation of marriage, and for 
restitution of conjugal rights, divorces, and 
suits for alimony. 3 Bl. Comm. 92-94 ; 3 
Steph. Comm. 712-714. 

MATERNAL P ROPERTY. That which comes MAT R I MO N I A L  COHAB I TATI ON.  The liv-
from the mother of the party, and other as
cendants of the maternal stock. Dom. Liv. 
Prel. t. 3, s. 2, 110. 12. 

MATERN I TY. The character, relation, state, 
or condition of a mother. 

MATERTERA. Lat. In the civil law. A 
maternal aunt ; a mother's sister. lnst. 3, 
6, 1 ;  Bract. fol. 68b. 

MATE.RTERA MAGNA. A great aunt ; a 
grandmother's sister, (avim soror.) Dig. 38, 
10, 10, 15. 

MATERTERA MAJO R. A greater aunt ; a 
great-grandmother's sister, (proa,vim soror. ; )  
a father's or mother's great-aunt, (patris vel 
matris matertera magna.) Dig. 38, 10, 10, 16. 

MATERTERA MAXI MA. A greatest aunt ;  a 
great-great-grandmother's sister, .· (abavim sOr
or ;) a father's or mother's grea!ter aunt, 
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ing together of a man anel woman ostensibly 
as husband and wife. Cox v. State, 117 Ala. 

. 103, 23 So. 806, 41 L. R. A. 760, 67 Am. St. 
Rep. 166 ; Wilcox v. Wilcox, 46 Hun (N. Y.) 
37. Also the living together of those who are 
legally husband and wife, the term carrying 
with it, in this sense, an implication of mutual 
rights and duties as to sharing the same hab
itation. Forster v. Forster, 1 Hagg. Consist. 
144 ; U. S. v. Cannon, 4 Utah, 122, 7 P. 369. 

MATR I MON I UM.  Lat. In Roman law. A 
legal marriage, contraded in strict accord
.'lnce wi,th the forms of the older Roman law. 
i. e., either with the tarreum, the coemptio, 
or by tt8US. This was allowed only to Ro
man citizens and to those neighboring peo
ples to whom the right of connubium had 
been conceded. The effect of such a mar
riage was to bring the wife into the manus� 
or marital power, of the husband, and to 
create the patt-ia potestas over the children. 



MATRIMONIUM 

Matrimonium subsequens tol l it peccatum prmce
dens. Subsequent marriage cures preceding 
criminality. 

MATRI M ONY. Marriage, (q.
I
V.,) in the sense 

of the relati<m or status, not of the ceremony. 

'MAT R I X., In the civil law. The protocol 
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Mont. 297, 236 P. 553, 554 ;  Burleigh v. Wong 
Sung Leon (N. H.) 139 A. 184, 187. See 2 
Black, Judgm. § 614, and cases cited. 

M atter in ley ne serra m ise in boutohe del jurors. 
Jenk. Cent. 180. Matter of law shall not lJe 
put into the mouth of the jurors. 

,or first draft of a legal instrument, from which MATTE R  I N  PA I S. Matter of fact that is 
all copies must be taken. See Downing v. 
Diaz, 80 Tex. 436, 16 S. W. 53. , 

MAT R I X  ECC LESIA. Lat. A mother 
ehurch. This term was anciently applied to 
a cathedral, in relation to the other chur�h
es in the same see, or to a parochial church, 
in relation to the chapels or minor churches 
attached to it or depending on it. Blount. 

MATRON.  A married woman ; an elderly 
woman. The female superintendent of an es
ta;blishment or institution, such as a hospital, 
an orphan asylum, etc., is often so called. 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
358. 

MATRONS, J U RY O F. Such a jury is im
panelec to try if a woman condemned to death 
be with child. 

MATTER. Suhstantial facts forming basis 
of claim or defense ; facts material to is
sue ; suhstance as distinguished from form ; 
transaction, event, occurrence ; SUbject-mat
ter of controversy ; special proceeding. Park-, 
er . v. Bowen, 98 vt. 115, 126 A. 522, 523 ;

1 Bishop v. Shurly, 237 Mich. 76, 211 N. W. 75" 
78 ; Rubin v. Sheldon, 130 Misc. 588, 224 N.' 
Y. S. 340, 341 ; John Diebold & Sons Stone: 
Co. v. Tatterson, 115 Va. 766, 80 S. E. 585, 586 ;. 
People v. Anderson, 62 Cal. App. 222, 216 P�' 
401, 402 ; Davis v. Seaward, 85 Misc. 210, 146 
N. Y. S. 981, 985 ; Franldin Buggy Co. v. Car-; 
ter, 21 Ga. App. 576, 94 S. E. 820 ; Carter v. 
Dunham, 104 Kan. 59, 177 P. 533, 534. 

. 

MATT E R ' I N CONTROVERSY, or I Ni D I S., 
PUTE. The subject of litigation ; the mat.i 
ter for which a suit is brought and upon' 
Which issue is joined. Lee v. Watson, 1 Wall. 
337, 17 L. Ed. 557 ; Bee Hive Mining Co. v,' 
Ford, 144 Va. 21, 131 S. E. 2,03. 

not in writing ; thus distinguished from mat
ter in deed and matter of record ; matter that 
must be pro\'ed by parol evidence. 
MATTER O F  CO U RSE. Anything done or 
taken in the course of routine or usual pro
cedure, which is permissible and valid without 
being specially applied for and allowed. 

MATTER OF �-ACT. That which is to be 
ascertained by the senses, or by the testimony 
of witnesses describing what they have per
ceived. Distinguished from matter , of law 
and matter of opinion. Moses v. United States 
(C. C. A.) 221 F. 863, 871. 

MATTE.R O F  F O RM .  See Form. 

MATTE.R O F  LAW. Whatever is to be ascer
tained or decided by the application of statu-' 
tory rules or the principles and determina
tions of the law, as distinguished from the in
vestigation of particular facts, is called "mat
ter of law." 

MATTE,R' O F  R,ECO'RD .  Any judicial matter 
or proceeding entered Oil the records of a 
,court, and to be proved by the production of 
,such record. It differs from matter in deed, 
'Which consists of facts which may be proved 
'by specialty. 

MATTER OF SU BSTANCE. That which goes 
to the merits. The opposite of matter of form. 

:MATTER'S O F  SU BS lSTENCE FO R' MAN. 
This phrase comprehends all articles or things, 
whether animal or vegetable, living or dead, 
'Which are used for food, and whether they are 
consumed in the form in which they are 
'bought from the producer or are only: consum
ed after undergoing a process of preparation, 
'which is greater or less, according to the char
[acter of the article. Sledd v. C<>m., 19 Grat. 
,(Va.) 813. 

MATTER I N  DE.ED. Such matter as may be' 'Matu riora su ot vota mu l ieru m q uam viroru m. 
proved or established by a deed or specialty. 6 Coke, 71. The desires of women are more 
Matter of fact, in contradistinction to matter mature than those of men ; i. e., women arrive 
of law. Co. Litt. 320 ; Steph. Pl. 197. at maturity earlier than men. 
MATTER, I N  I SSUE. That upon which the MAT U R I TY. In mercantile law. The time 
plaintiff proceeds i,n his action, and which when a bill of exchange or promissory note 
the defendant controverts by his pleadings, becomes due. Story, Bills, § 329. Gilbert v. 
not including facts offered in evidence to es- Sprague, 88 Ill. App. 508 ; Wheeles's v. WH
tablish the matters in issue. King v. Chase, Iiams, 62 Miss. 371, 52 Am. Rep. 190 ; Pat-
15 N. H. 9, 41 Am. Dec. 675. That ultimate terson v. Reddish, 56 Cal. App. 197, 2M P. fact of' state of facts in dispute upon which 565, 567 ; Ardmore State Bank v. Lee, 61 Oklo the verdict or finding is predicated. Smith v. 169, 159 P. 903, 905 ;  United States Nat. Baqk Ontario (C. C.) · 4 F. 386 ; Clark v. Arizona of Red Lodge v. Shupak, 54 Mont. 542, 172 P. 
Mut. Savings & Loan ARs'n (D. C.) 217 F. 640, 324, 325. 
644 ; Chesley v. Dunklee, 77 N. H. 263, 90 
A. 965, 966 : State v. Distrlnt . Court of Slxth MAUGftE� L. Fr; In spite -ot'; agai�t' the 
Judicial Dist. in and for Park County, 78 will of. Litt. § 672. 
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MAU N DY TH URSDAY. The day preceding 
Good Friday, on whieh prinees gave alms. 

MAX I M. An established principle or propo
sition. A principle of law universally ad
mitted, as being a correct statement of the 
iaw, or as agreeable to reason. 

Coke defines a maxim to be "conclusion of 
reason," and says that it is so called "quia 
maxima ejus dign.itas et certis-sima atwtori
tas, et quod maa:ime omn.ibus probetur." Co. 
Litt. lla. He says in another place : "A 
maxime is a propositipn to be of all men con
fessed and granted without proofe, argument, 
or discourse." Id. 67a. 

The maxims of the law, in Latin, �rench, 
and English, will be found distributed 
through this book in their proper alphabt!ticul 
order. 

MAYORALTY 

A. L. R. 63,5 ; Board � of Education of Rock
dale County v. Gresham, 21 Ga. ,App. 440, 94 
S. E. 641 ; McDonald v. Board of Chosen 
Freeholders of Hudson Co., 99 N. J. Law, 170, 
122 A. 801, 802 ; U. S. ex reI. Stayton v. 
Paschall (D. C.) 9 F.(2d) 109, 112 ; Friend v. 
Scottish Union & Nat. Ins. Co., 103 N. J. Law, 
290, 136 A. 718, 719. State v. Bartholomew, 
103 Conn. 607, 132 A. 30, 33 ; Whalen Paper 
& Pulp Mills v. Davis, 53 App. D. C. 84, 288 
F. 438, 440 ; Empire Mills Co. v. Burrell En
gineering & Const. Co., 18 Gil. App. 253, 89 
S. E. 530. 

MAYH EM. In criminal law. The act of un
lawfully and violently depriving another of 
the use of such of his members as may ren
der him less able, in fighting, either to defend 
himself or annoy his ad.versary. 4 BI. Comm. 

Maxime paci sunt contraria vis et inju ria. 
greatest enemies to peace are force 
wrong. Co. Litt. 161b. 

, 205. Foster v. People, 50 N. Y. 604 ; Terrell 
The v. State, 86 Tenn. 523, 8 S. W. 212 ; Adams v. 
and . Barrett, 5 Ga. 412 ; Foster v. People, 1 Colo. 

294 ; State v. Enkh()use, 40 Nev. 1, 160 P. 23, 
24 ;  State v. Martin (N. M.) 250 P. 842, 844 ; 
People v. Nunes, 47 Cal. App. 346, 19{) P. 486, 
487 ; State v. Foster, 156 La. 891, 101 So. 255, 
257. 

Every person who unlawfully and mali
ciously deprives a human being of a member 

MAX I MUM.  The greatest quantity or high
est in degree attainable or attained, or the 
greatest or highest allowed by law or au
thority. Poolman v. Langdon, 94: Wash. 448, 
162 P. 518, 580 ; Taylor v. 'Villiams, 169 Ark. 
52, 272 S. W. 852, 853. 

of his body, or disables, disfigures, or ren
Maximus  erroris populus magister. Bacon. del's it useless, or cuts or disables the tongue, 
The people is the greatest master of error. Dr puts out an eye, or slits the nose, ear, or 

MAY. An auxiliary verb qualifying the mean
ing of another verb by expressing ability, 
competency, UbClrty, ,permislsion, possi'bility, 
probability or contingency. U. S. v. Lexing
ton Mill & E. Co., 232 U. S. 399, 34 S. Ct. 337, 
340, 58 L. Ed. 658, L. R. A. 1915B, 774 ; Car
son v. Turrish, 140 Minn. 445, 1t6oS N. W. 349, 
352, L. R. A. 1918F, 154 ; McMullin v. Com
monwealth Title Ins. & Trust Co., 261 Pa. 
574, 104 A. 760, 761 ; Mitchell v. Hancock 
(Tex. Civ. App.) 196 S. W. 694, 700 ; Henry v. 
Postal Telegraph Co., 100 Or. 179, 197 P. 258, 
260. Regardless of the instrument, however, 
whether constitution, statute, deed, contract 
or whatnot, courts not infrequently construe 
"may" as "shall" or "must" to the end that 
justice may not be the slave of grammar. 
Minor v. Mechanics' Bank, 1 Pet. 46, 64, 7 L. 
Ed. 47 ; New York v. Furze, 3 Hill (N. Y.) 612, 
615 ; Appeal of Burnap, 94 Conn. 286, 108 
A. 802, 804 : Stapler v. EI Dora Oil Co., 27 
Cal. App. 516, 150 P. 643, 645 ; Los Angeles 
County v. State, 64 Cal. App. 200, 222 P. 153, 
156 ; Simpson v. Winegar (Or.) 25'8 P. 562; 
563 ; State. v. Starr, 24 N. M. 180, 173 P. 674, 
679 ; l\IeMillan v. Barnard Free Skin & C�n
cer Hospital, 304 �10. 63'5, 2,64 S. W. 410, 414 ; 
Arizona Corp. Commission v. Heralds of 
Liberty, 17 Ariz. 462, 154 P. 202, :!05 ; State 
v. Hall, 44 N. D. 536, 173 N. W. 763, 765 ; State 
v. Reeves, 112 S. C. 383, 99 S. E. 841, 842 ; 
Rubin v. Lipson, 96 Conn. 281, 114 A. 86, 87 ; 
Farmers' & Merchants' Bank of Monroe, N. 
C., v. Federal Reserve Bank of Richmond, Va . •  
262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 30 

lip, is guilty of mayhem. Pen. Code Cal. § 
203. 
MAYH EMAV I T. Maimed. This is a term of 
art which cannot be supplied in pleading by 
any other word, as mutilavit, trttncavU, etc. 
3 Thom. Co. Li tt. 548 ; Com. v. Newell, 7 
�Iass. 247. 

MAYN. L. Fr. A hand ; handwriting. Britt. 
c. 28. 

MAYNOVER. L. Fr. A work of the hand ; a 
thing ,produced by manual laoor. Yearb. M. 
4 Edw. III. 38. 

MAYO R. The executive head of a municipal 
c()rPDration ; the governor or chief magistrate 
of a city. 'Val do v. Wallace, 12 Ind. 577 ; 
People v. New York, 25 Wend. , (N. Y.) 36 ; 
Crovatt v. Ma'son, 101 Ga. 246, 28 S. E. 891. 

MAYOR'S CO U RT. A court established in 
some cities, in which the mayor sits with the 
powers of a police judge or committing mag
istrate in respect to offenses committed with
in the city, and sometimes with civil jurisdic
tion in small causes, or other special statu
tory powers. 

MAYOR'S CO U RT O F  LONDON. An inferior 
court having jurisdiction in civil cases where 
the whole eaUSe of action arises within the 
eity of London. 

MAYORALTY. 
mayor. 

The office or dignity of a 



MAYORAZGO 

MA YO RAZGO. In Spanish law. The right 
to the enjoyment of certain aggregate prop
,erty, left with the condition thereon imposed 
that they are to pass in their integrity, per
petually, successively to the eldest son. 
Schm. Civil Law, 62. 

:MAYO RESS. The wife of a mayor. 

M EAD.  Ground' somewhat watery, not plow
ed, but covered with grass and flowers. Enc. 
Lond. 

M EADOW. A tract of low or level land pro
ducing grass which is mown for hay. Web
ster. 

A tract which lies above the shore, and is 
.overflowed by spring and extraordinary tides 
.only, and yields grasses which are good for 
hay. Church v. Meeker, 34 Conn. 429. See 
;State v. Crook, 132 N. C. 1053, 44 S. E. 32 ; 
;Scott v. Willson, 3 N. H. 322 ; Barrows v. 
McDermott, 73 Me. 441. 

'M EAL-RENT. A rent formerly paid in meal. 

'M EAN LOW TI DE. As applied to Puget 
Sound, signifies the mean or average level of 
the low tides, including both the long and 
short daily runout. "Mean lower low tide" 
signifies the mean level of the daily extreme 
low tides. "Harmonic plane" is the zero 
:adopted by the United States Coast and Geo
edetic Survey of the Department of Commerce 
upon which its tidal tables, charts, and maps 
'are based. It is an arbitrary plane, and is 
the lowest plane of the tide in the Sound 
-recognized by that department, being approx
imately two feet lower than me'an lower low 
�tide, and approximately four feet lower than 
mean low tide. State v. Scott, 154 P. 165, 168, 
:89 Wash. 63. 

M EAN, or M ES N E. A middle between two 
extremes, whether applied to persons, things, 
.or time. 

M EA N D E R. To meander means to follow a 
winding or flexuous course ; and when it is  
said, in a desc1:'iptipn of  land, "thence with 
the meander of the river," it must mean a 
meandered line,-':""'a line which follows the 
sinuosities of the river,-or, in other words, 
,that the river is the boundary between the 
points indicated. ' Turner v. Parker, 14 Or. 
341, 12 P. 495 ; , Schqrmeier v. ;St. Paul & 
P. R. Co:, 10 Mimi. 100 (Gil. 75), 88 Am. Dec. 
�� . 

This term is used in some jurisdidiOIis 
with the meaning of surveying and ·mapping 
a stream according to its meanderings, or 
windings and turnings. See Jones v. Petti
'bone, 2 Wis. 317. 

M EAND E R  L I NES. Lines run in survey-big 
particular portions of the pq.blic lands which 
border on navigable 'rlvers, ' not as boundaries 
.of the tract, but for the purpose of defining 
the sinuosities of ,the banks of the stream, 
And'Rs the means of ascertaining theiqmirititj 

.of land in the ' fraction subject to sale; ' 'and 
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which is to be paid for by the purchaser. In 
preparing the official plat from the field notes, 
the meander line is represented as the border 
line of the stream, and shows that the water
course, and not the meander line as naturally 
run on the ground, is the boundary. St. Paul 
& P. R. Co. v. Schurmeier, 7 Wall. 286, 19 L. 
Ed. 74 ; Niles v. Cedar Point OIub, 175 U. S. 
300, 20 Sup. Ct. 124, 44 L. Ed. 171 ; Produc
ers' Oil Co. v. Hanszen, 61 So. 7-54, 132 La. 
691 ; In re Tucker, 148 N. W. 60, 126 Minn. 
214 ; Payne v. Hall, 185 N. W. 912; 914, 192 
Iowa 780 ; United States v. Mackey (D. C.) 
214 F. 137, 147 ; Rue v. Oregon & W. R. Co., 
186 P. 1074, 1077, 109 Wash. 436 ; City of 
Cedar Rapids v. MarShall, 203 N. W. 932, 933, 
199 Iowa 1262 . 

M EAN I NG .  That which is, or is intended to 
be, signified or denoted by act or language ; 
signification ; sense ; import. Webster, Dict. 

Secondary Meaning 

While generic names, geographical names, 
and names composed of words which are 
merely descriptive are incapable of exclu
sive appropriation, words or names, which 
have a primary meaning of their own, such 
as words descriptive of the goods, service, or 
place where they are made, or the name of 
the maker, may nevertheless, by long use in 
connection with the business of the particular 
trade, come to be understood by the public as 
designating the goods, service, or business of 
a particular trader. This is what is known 
as the doctrine of "secondary meaning" ; 
and is the origin of the law of unfair compe
tition, as distinguished from technical trade
marks or trade-names. Saunders System At
lanta Co. v. Drive It Yourself Co., 123 S. E. 
132, 135, 158 Ga. 1 ;  Richmond Remedies Co. 
v. Dr. Miles Medical Co. (C. C. A.) 16 F.(2d) 
598, 602. 

M EANS. r. The instrument or agency 
through which an end or purpose is accom
plished. 

2. Resources ; available property ; money 
or property, as an available instrumentality 
for effecting a purpose, furnishing a liveli
hood, paying a debt, or the like. 

M EASU RE. That by which extent or dimen
sion is ascertained, either length, breadth, 
thickness, capacity, or a,mount. Webster. 
The rule by which anything is adjusted or 
proportioned. 

MEASURE OF DAMAG ES. The rule, or 
rather the system of rules, governing the a:d� 
justment or apportionnient of damages as � 
compensation for injuries in actions at law. 

MEAS U R E  ' O F VAL U E. In the ordinary 
'sense of the word, "measure" woUld' mean 
something by c()mparison with 'which we" may 
aScertain' what is the v'alue of atiytldng . 
When we coil sider, further, that value itseif 
is reiative; and 'that' two things are"ileeessary 
to ·Constihite it/iridependehtly , 6f tile ' third 



thing, which is to measure it, we '
may define 

a "measure of value" to be something by com
paring with which any two other things we 
may infer their value in relation to one an
other. 2 �lill, Pol. Econ. 101. 

M EASU RER, o'r M ETER. An officer in the 
Hty of London, who measured woolen clothes, 
eoals, etc. 

M EASU R I N G  M O N EY. In old English law. 
A duty which some persons exacted, by let
ters patent, for every piece of cloth made, 
besides alnage. Now abolished. 

M EAT. Specifically, animal flesh, though in 
one sense, the word includes other foods. 
Gardner T. State, 108 N. E. 230, 183 Ind. 101. 
Food in general ; anything eaten for nour
ishment, either by man or beast ; especially, 
solid food ; hence, the edible part of any

thing. Webster, Dict. 

iM ECHAN I C .  A workman employed in shap
'lng and uniting materials, such as wood, 
'metal, etc., into some kind of structure, ma� 
, chine, or other object, requiring the use of 
tools. Story ,'. 'Yalker, 11 Lea (Tenn.) 517, 
47 Am. Rep. 305 ; In re Osborn (D. C.) 104 
Fed. 781 ; Savannah & C. R. Co. v., Callahan, 
49 Ga. 511 ; Berks County v. Bertolet, 13 
Pa. 524 ; Devney v. City of Boston, 111 N. E. 

' 788, 789, 223 Mass. 270 ; Baker v. Maxwell, 
168 N. ,Yo 100, 183 Iowa 1192, 2 A. L. R. 814 ; 
Mack v. Boots, 239 P. 794, 795, 29 Ariz. 116. 

M ECHAN I C'S L I EN.  A species of lien cre
,a ted by statute in most of the states, which 
·exists in favor of persons who have per
formed work or furnished material in and for 
the erection of a building. Their lien at
taches to the land as well as the building, and 
is intended to secure for them a priority of 
payment. 

In a strict sense, a lien for labor only ; in 
;:a broader sense, a lien covering both material 
and labor. Dilworth & Green v. Ed Steves & 
Sons (Tex. Civ. App.) 169 S. W. 630, 631. 

The lien of a mechanic is created by law, 
, and is intended to be a security for the price 
and value of work performed and materials 
furnished, and as such it attaches to ' and ex
ists on the land and the building erected 
thereon, from the commencement of the time 
that the labor is being performed and the 
materials furnished ; and the mechanic has 
'an actual and positive interest in the building 
. anterior to the time of its recognition by the 
court, or the reducing 'of the amount due to 
a judgment. First Nat. Bank v. Campbell, 

'24 Tex. Civ. App. 160, 58 S. 'V. 630 ; Carter 
' v. Humboldt F. Ins. Co., 12 Iowa, 292 ; Bar
rows v. Baughman, 9 :Mich. 217. 

M EC HAN I CAL Having relation to, or pro
duced or accomplished by, the use of mechan
ism or Hlllchinery. Used chiefly in patent 

::Jaw. Of, pertaining to, oi' concerned with, 
. manual labor ; engaged in manual labor ; of 

'MEDFEE 

the artisan class : of, pertaining to, or con
cerned with, machinery or mechanism ; made 
or for:ned by a machine or with tools. State 
v. Crounse, 181 �. W. 562, 563, 105 Neb. 672, 
16 A. L. R. 533 ; Coast & Lakes Contracting 
Oorp. v. Martin, 101 A. 502, 503, 92 Conn. 11. 

M EC HAN I CAL ARM. In the artifi�ial limb 
trade. An arm provided with fingers which 
can be moved by some mechanical contriv
ance, together with mechanism for rotating 
the wrist, simulating, as nearly as pcssible 
the motion of the human wrist, hand, and 
fingers. Carnes Artificial Limb Co. v; Dil
worth Arm Co. (D. C.) 273 F. 838, 839. 

M ECHAN I CA L  EQU I VALENT. A device 
which may be substituted or adopted, instead 
of another, by any person skilled in the par
ticular art from his knowledge of the art, 
and which is competent to perfo:r:m the same 
functions or produce the same result, without 
introducing an origina.l idea or changing the 
general idea of means. Johnson v. Root, 13 
Fed. Cas. 823 ; '  Smith v. 1\Iarshall, 22 Fed. 
Cas. 5!)5 ; Alaska Packers' Ass'n v. Letson 
(0. C.) 119 F. 611 ; Jensen Can-Filling Mach. 
Co. v. Norton, 67 F. 239, 14 C. C. A. 383 ; Ad
ams Electric R. 00. v. Lindell R. Co., 77 F'. 
440, 23 C. C. A. 223 ; American Hoist & Der
rick Co. v. Nancy Hanks Hay Press & Foufl
dry Co. (D. C.) 216 F. 785, 788 ; Yancey v. En
right (C. C. A.) 230 F. 641, 646 ; Whitney v. 
New York Scaffolding Co. (C. C. A.) 243 F. 
180, 186 ; Broadway Towel Supply Co. v. 
Brown-Meyer 00. (C. G. A.) 245 }1\ 659, 661. 
The test of equivalency is whether the sub
stituted element operates in substantially the 
same way to produce ' substantially the same 
result. Palmer Y. Mach. Co., 186 F. 496. 

M EC HAN ICAL MOVEM ENT. A mechanism 
transmitting power or motion from a driving 
part to a part to be driven ; a combination 
and arrangement of mechanical parts intend
ed for the translation or transformation of 
motion. Campbell Printing Press Co. v. 
Miehle Printing Press Co., 102 F. 159, 42 C. C. 
A. 235. 
M EC HAN I CAL P RO CESS. See Process. 

M ECHAN I CAL S K I L L. As distinguished 
from invention or inventive capacity, this 
term means such skill, intelligence, ingenuity, 
or constructive ability in the adaptation of 
means to ends as would be possessed and ex
hibited by an ordinarily clever mechanic in 
the practice of his particular art or trade . 
See Hollister v; Benedict & B. Mfg. Co., 113 
U. S .  59, 5 Sup. Ct. 717, 28 L. Ed. 901 ; John
son Co. v. Pennsylvania Steel Co., 67 F. 942 ; 
Perfection 'Window Cleaner 00. v. Bosley, 2 
F. 577 ; Stimpson v. Woodman, 10 Wall. 117, 
19 L. Ed. 866. 

M ED ER IA. , In old records. A house or place 
where metheglin, or mead, 'was made. 

M ED FEE. In 'old ' English law. A bribe or 
reward ; a compensation gi'ven in exchange, 
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where the things exchanged were not of equal 
value. Cowell. 
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science and art of the investigation, preven
tion, cure, and aIle via tion of disease. 

M E D I A  A N N ATA. In Spanish law. Half- M ED I CAL EV I D EN C E. Evidence furnished 
yearly profits of land. McMullen v. Hodge, by medical men, testifying in their profes-
5 Tex. 34, 79. sional capacity as experts, or by standard 

M E D I A  CONCLU D E N D I .  The steps of an 
argument. Thus "a judgment is conclusive 
as to all the media concludendi." Fauntleroy 
v. Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. 
Ed. 1039. See U. S. v. Land Co., 192 U. S. 
358, 24 Sup. Ct. 266, 48 L. Ed. 476. The 
theory or basis of facts upon which a legal 
conclusion is reached, per Holmes, C. J., in 
Hos·eason v. Keegen, 178 Mass. 250, 59 N. E. 
627. 

M E D I A  N OX. In old English law. Mid
night. Ad mediam noctem, at midnight. 
Fleta, lib. 5! c. 5, § 31. 

MED l fE  ET I N F I RMfE MANUS H O M I N ES. 
Men of a middle and base condition. Blount. 

M E D I AN US HOMO.  A man of middle for
tune. 

M E D I AT E  D ESCENT. See Descent. 

treatises on medicine or surgery. 

M ED I CAL J U R ISPR U D ENCE. See Juris
prudence. 

M ED I C I N E. "Medicine" is a science and art 
dealing with the prevention, cure, and allevia
tion of diseases ; in a narrower sense, that 
part of the science and art of restoring and 
preserving health which is the province of the 
physician as distinguished from the surgeon 
and obstetrician regardless of whether he is 
considered as practicing medicine ; in a still 
narrower sense, an agent used or adminis
tered by a physician, surgeon or obstetri
cian. Waldo v. Poe (D. C.) 14 F.(2d) 749, 
753 ; Ex parte Crane, 151 P. 1006, 1012, 27 
Idaho, 671, L. R. A. 1918A, 942 ; State v. 
Morrison, 127 S. E. 75, 78, 98 W. Va, 28n ; 
COmmollwealth v. Seibert, 105 A. 507, 508, 262 
Pa. 345 ; State v. Hanchette, 12� P. 118-:1:, 
1185, 88 Kan. 864 ; Smith v. Lane, 24 Hun (N. 
Y.) 633. 

Forensio Medicine M ED I AT E  POWERS. Those incident to 
primary powers given by a principal to his 
agent. For example, the general authority Another name for medical jurisprudence. 
given to collect, receive, and pay debts due See Jurisprudence. 

Schools of Medicine 

See Osteopathy ; Psychotherapy. 

by or to the principal is a primary power. 
In order to' accomplish this, it is frequently 
required to settle accounts, adjust disputed 
claims, resist those which are unjust, and 
answer and defend suits. These subordi- M ED I C I N E-CH EST. A box containing an as-

nate powers are sometilnes called "mediate sortment of medicines, required by statute to 
powers." Story, Ag. § 58. 

M E D I A.TE TEST I MONY. Secondary evi
dence, (q. 'V.) 

M EDJ AT I O N .  Intervention ; interposition ; 
the act of a third person who interferes · be
tween two contending parties with a view 
to reconcile them or persuade them to ad
just or settle their dispute. In international 
law and diplomacy, the word denotes th� 
friendly interference of a state in the con
troversies of others, for the purpose, by its 
influence and by adjusting their difficulties, 
of keeping the peace in the family of nations. 

M ED I ATOR. One who interposes between 
parties at variance for the purpose of recon
ciling them. 
M ED I ATORS O F  QU EST I ONS. In English 
law. Six versons authorized by statute, (27 
Edw. III. St. 2, c. 24,) who, upon any ques
tion arising among merchants relating to un
merchantable' wool, or undue packing, etc., 
might, before the mayor and officers of the 
staple upon their oath certify , and settle the 
same ; to whose determination therein the 
parties concerned were to submit. Cowell. 

. MED ICAL. Pertaining, relating, or belonging 
to the study and practice of medicine, or the 

be carried by all vessels above a certain ton
nage. 

M ED I CO-LEGAL. Relating to the law con
cerning medical questions. 

M ED I ETAS Ll NG UfE. In old practice. Moi
ety of tongue ; half-tongue. Applied to a 
jury impaneled in a cause consisting the one 
half of natives, and the other half of for
eigners. See De Medietate Lingure. 

M ED I O  A.CQU I ETAN DO. A judicial writ to 
distrain a lord for the acquitting of a mesne 
lord from a rent, which he had acknowledged 
in court not to belong to him. Reg. JUl'. 129. 

M E D I TAT I O  FUGfE. In Scotch law. Con
templatiQn of flight ; intention to abscond. 
2 Kames, Eq. 14, 15. 

MED I TEflRA N EAN PASSPORT. A pass is
sued by the admiralty of Great Britain under 
various treaties with the Barbary States in 
the eighteenth century . They were granted 
to British built ships and were respected by 
the Barbary pirates. , See 2 Halleck, Int. L., 
B�er's ed. 100. They were als� issued by 
the United States. . The term is still retained 
in R. S. I 4191 (act of Mar. 2, 1803 [46 USCA 
I 62D. 

-
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M ED I UM TEMPUS. In old English law. MEGALOMANIA. See Insanity. 
Meantime ; mesne profits. Cowell 

M EG BOTE. In Saxon law. 
for the murd�r of a relation. 

A recompense 

M E I GNE, or MA I SNADER. In old English 
law. A family. 

M E I N D RE AGE. L. Fr. 
age. Kelham. 

Minority ; lesser 

M EDLETUM. In olli English law. A mixing 
together ; a medley or melee; an affray or 
sudden encounter. An offense s1:lddenly com
mitted in an affray. The English word "med
ley" is preserved in the term "chance-medley." 
An intermeddling, without violence, in · any 
matter of business. Spelman. 

M E I NY, M E I NE, o·r M E I N I E. In old Eng
MEDLEY. An affray ; a sudden or casual Ush law. A household ; staff or suite of at
fighting ; a hand to hand battle ; a melee. tendants ; a retinue ; particularly, the royal 
See Chance-Medley ; Chaud-Medley. household. 

M EDSCEAT. In old English law. A bribe ; MEJORADO. In Spanish law. Preferred ; 
hush money. advanced. White, New Recop. 1. 3, tit. 10, c. 

M EDSYPP. A harvest supper or entertain-
1, § 4. 

ment given to laborers at harvest-home. M E LAN C H O L I A. In medical jurisprudenC'e. 
Cowell. A kind of mental unsoundness characterized 

MEET I NG. A coming together of persons ; 
an assembly. Particularly, in law, an ria
sembling of a number of persons for the pur
pose of discussing and acting upon some mat
ter or matters in which they have a common 
interest. 

Called Meetin g  

I n  the law of corporations, a meeting not 
beld at a time specially appointed for it by 
the charter or by-laws, but assembled in pur
snance of a "call" or summons proceeding 
from some officer, committee or group of 
stockholders, or other persons having author
ity in that behalf. 

·Family Meeting 

See Family. 

General Meetin g  

A meeting o f  all the stockholders o f  a cor-
poration, all the creditors of a bankrupt, etc. 
In re Bonnaffe, 23 N. Y. 177 ; Mutual F. lns. 
Co. v. Farquhar, 86 Md. 668, 39 A. 527. 

Regular Moo,ting 

In the law of public and private corpora
tions, a meeting (of directors, trustees, stock
holders, etc.) held at the time and place ap
pointed for it by statute, by-law, charter or 
other positive direction. See State v. Wilkes
ville Tp., 20 Ohio St. 293. 

Special Meeting  

I n  the law of corporations. A meeting 
called for special purposes ; one limited to 
particular business ; a meeting for those pur
poses of which the parties have had special 
notice. Mutual F. Ins. Co. v. Farquhar, 86 
:Md. 668, 39 Atl. 527 ; Warren v. Mower, 11 
Vl 385. 

Stated Meeting  

A meeting held at  a stated or  duly appoint
ed time and place ; a regular meeting, (q. 'V.) 

Town Meeting 
See Town. 

by extreme depression of spirits, ill-grounded 
fears, delusions, and brooding over one par
ticular subject or train of ideas. Webster. 
See Insanity. 

MELDFEOH.  In Saxon law. The recom
pense due and given to him who made discov
ery of any breach of penal laws committed 
by another person, called the "promoter's [i. 

e., informer's] fee." Wharton. 

MELI O R. L'l.t. Better ; the better. MeZiQr 
res, the better (best) thing or chattel. Bract. 
fol. 60. 

M el ior est causa possidentis. The cause of the 
possessor is preferable. Dig. 50. 17. 126. 2. 

Melior est conditio defendentis. The condition 
of the party in possession is the better one, 
i. e., where the right of the parties is equal. 
Broom, Max. 715, 719. 

I 
Melior est conditio possidentis, et rei quam ao
toris. The condition of the possessor is the 
better, and the condition of the defendant is 
better than that of the plaintiff. 4 Inst. 180 ; 
Broom, Max. 714, 719. 

Melior est conditio possidenti� u bi neuter Jus 
habet. Jenk. Cent. 118. The condition of the 
possessor is the better where neither of the 
two has a right. 

Melior est justitia vere prreveniens quam se
vere pun iens. That justice which absolutely. 
prevents [a crime] is better than that which 
severely punishes it. 3 Inst. Epil. 

M E L I O RAT I ONS. In Scotch law. Improve
ments of an estate, other than mere repairs ; 
betterments. 1 Bell, Comm. 73. Occasion
ally used in English and American law in the 
sense of valuable and lasting improvements or 
betterments. See Green v. Biddle, 8 Wheat. 
84, 5 L. Ed. 547. 

.Mellorem oonditionem ecclesire �ure face·re po-
tes.t prrelatus, deteriorem nequaquam.  Co. 
Litt. 101. A bishop can make the conditio:p. 
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of his own church better, but by no means 
worse. 

Meliorem conditionem sua.m fa.oere potest minor, 
de'teriorem neq uaquam.  Co. Litt. 337. A mi
nor can make his own condition better, but 
by no means worse. 

Mel ius est in tem po re occurrere, quam post 
causam vu lneratu m remed ium qurerere. 2 lnst. 
299. It is better to meet a thing in time 
than after an injury inflicted to seek a rem
edy. 

Melius· e,st jus  deficiens quam jus  incertum.  
Law that is  deficient is  better than: law that 
is uncert,ain. �offt, 395. 

. 

Melius est o m nia mala pati quam malo con
sentire. 3 lnst. 23. It is' better to suffer ev
ery ill . than to consent to ill. 

M eli u s  est petere fontes quam sectari rivulos� 
Jt is better to go to the fountain head than 
to follow little streamlets. 

M eti us est recurre,re quam male cu rrere. It is 
better to run ' back than to run badly ; it is 
better to retrace one's steps than to proceed 
improperly. 4 lnst. 176. 

M EL I US I NQ U I REND UM.  To be better in
quired into . .  

I n  Old Eng l ish Law 

The name of a writ commanding a further 
inquiry respecting a matter ; as. after an im
perfect inquisition in proceedings in outlaw
ry, to have a new inquest as to the value of 
lands. 

M EM BER. One of the persons constituting 
a partnership, association, corporation, guild, 
etc. 

One of the persons constituting a court, a 
legislative assembly, etc. 

One of the limbs or portions of the body 
capable of being used in fighting in self-de
fense. 
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I n  O ld Eng l ish Law 

A skin of parchment. The ancient rolls 
usually consist of several of these skins, and 
the word "rnernbrwna" is .used, in citations to 
them, in the same way as "page" or "folio," 
to distinguish the particular skin referred to. 

M EM BRUM.  A slip or small piece of land. 

M EM O I RE. In French law. A document in 
the form of a petition, by which appeals to 
the court of cassation are initiated. 

M EM O RAN D U M .  Lat. To be remembered ; 
be it ·remembered. A formal word with which 
the body of a record in the court of king';:; 
bench anciently . commenced. Townsh. PI: 
486 ; 2 Tidd, Pro 719. The whole clause is  
now, in practice, termed, from this initial 
word, the "memorandum," and its use is, sup
posed to have originated from the circum� 
stance that proceedings "by bill" (in which 
alone it has been employed) were formerly 
considered as the by-business of the court. 
Gilb. Com. PI. 47, 48. 

Also an informal note or instrument em
bodying something that the parties desire to 
fix in memory by the aid of written evidence, 
or that is to serve as the basis of a future 
forinn.l contract or deed. 

This word is used in the statute of frauds 
as the designation of the written agreement. 
or note or evidence thereof, which must ex
ist in order to bind the parties in the cases 
provided. The memorandum must be such 
as to disclose the parties, the nature and sub� 
stance of the contract, the consideration and 
promise, and be signed by the party to be 
bound or his authorized agent. See 2 Kent, 
Comm. 510. 

M E M O RA N D U M  ART I C LES. In the law of 
marine insurance, this phrase designates the 
articles of merchandise which are usually 
mentioned in the memorandum clause, (q. v.,) 
and for which the underwriter's liability is 
thereby limited. See WaIn V. Thompson, 9 
Sergo & R. (Pa.) 120, 11 Am. Dec. 675. 

M E M O RAN D UM C H ECK. See Check. 

M E MBE R  OF C O N G RESS. A member of the M E M O RAN D U M  CLAUSE. In a policy of 
senate or house of representatives of the Unit- marine insurance the memorandum clause is 
ed States. In popular usage, particularly the a clause inserted .  to prevent the underwrit
latter. ers from being liable for injury to goods of 

M E M B E R  OF PAR L I AM E NT. One having 
the right to sit in either house of the British 
parliament. 

M EM BE RS. In English law. Places where 
a custom-house . has been kept of old time, 
with officers or deputies in attendance ; and 
they are lawful places of exportation or im
portation. 1 Chit . . Com. Law, 726. 

M E M B RA NA. Lat. 

. I n  the Civil Law' 

Parch�ent. . pi� . . 32,; 52. 

a peculiarly perishable nature, and for minor 
damages. It begins as follows :  "N. B. Corn, 
fish, salt, fruit, flour, and seed are warrant
ed free from average, unless general, or the 
ship be stranded,"-meaning that the under
writers are not to be liable for damage to 
these articles caused by seawater or the like. 
Maude & P. ·Shipp. 371 ; Sweet. 

. 

M E M O RANDUM I N  E R R O R. A document 
alleging error in fact, . a,ccompanie!l by an af-
fivit . of such matter of fact. 

. 

M E M O RAN D U M  OF ALTERAT I ON.  For
merly, in England, where a 'patent , w�� gr�nt-
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ed for two inventions, one of whiCh was not 
new or not useful, the whole patent was bad, 
and the same rule applied when a material 
part of a patent for a single invention had 
either of those defects. To remedy this the 
statute 5 & 6 'Vm. IV. c. 83, empowers a pat
entee (with the fiat of the attorney general) 
to enter a disclaimer (q. v.) or a memorandum 
of an alteration in the title or specification 
of the va ten t, not being of such a \ nature as 
to extend the exclusive right granted by the 
patent, and thereupon the memorandum is 
deemed to be part of the letters patent or 
the specification. Sweet. 

M E M ORAN D U M  OF ASSOC I AT I ON.  A doc
ument to be subscribed by seven or more per
sons associated for a lawful purpose, by sub
scribing which, and otherwise complying with 
the requisitions of the companies' acts in re
spect of registration, they may form them
selves into an incorporated company, with or 
without limited liability. 3 Steph. Comm. 20. 

M E M O RA N D U M  SA LE. See Sale. 

M EM O R I AL. A document presented to a leg
-islatiye bodv, or to the executiVe, by one or 
more individuals, cemtaining a petition or a 
representation of fads. 

I n English Law 

That which contains the particulars of a 
deed, etc. , and is the instrument registered, 
as in the case of an annuity which must be 
registered. Wharton. 

I n  Practice 

A short note, abstract, memorandum, or 
TouITh draft of the orders of the court, from 
whi�h the records thereof may at any time 
be fully made up. State v. Shaw, 73 Vt. 149, 
50 At!. 863. 

M E M O R I TER. Lat. From memory ; by or 
from recollection. Thus, tnel1wdter proof of 
a written instrument is such as is 'furnished 
by the recollection of a witness who had seen 
and known it. 

ME M 0 R I ZA T I O N.  Commi tting anything to 
memory. Used to describe the act of one who 
listens to a public representation of a play 
or drama, and then, from his recollection of 
its scenes, incidents, or language, reproduces 
it, substantially or in part, in qerogation of 
the rights of the author. See 5 Term R. 245 ; 
14 Amer. Law Reg. (N. S.) 207. 

M E M O RY. Mental capacity ; the mental 
power to ,re,iew and recognize the successive 
states of consciousness in their consecutive or
der. This word, as used in jurisprudence 

- to denote one of the psychological elements 
necessary in the making of a valid will or con
tract or the commission of a crime, implies 
the mental power to conduct a consecutive 
train 0f thought, or an orderly planning of 
affairs, by recalling correctly the past states 

KENS 

of the mind and past events, and arranging 
them in their due order of sequence and in 
their logical relations with the events and 
mental states of the present. , 

The phrase "sound and disposing mind and mem
ory" means not merely distinct . recollection of the 
items of one's property and the persons among whom 
it may be given, but entire power of mind to dis
pose of property by will. Abbott. 

Also the reputation and name, good or bad, 
which a man leaveS at his death. 

Legal Memory 

An ancient usage, custom, supposed grant 
(as a foundation for prescription) and the 
like, are said to be immemorial when they are 
really or fictitiously of such an ancient date 
that "the memory of man runneth not to the 
contrary," or, in other words, "beyond legal 
memory." And legal meinory or "time out 
of mind," according to the rule of the com
mon law commenced from the reign of Rich
ard I., A. D. 1189. But under the statute of 
limitation of 32 Hen. VIII. this was reduced 
to 60 years, and again by that of 2 & 3 Wm. 
IV. c. 71, to 20 years. In the American states, 
by statute, the time of legal memory is gen
erally fixed at a period corresponding to that 
Drescribed for actions for the recovery of real 
property, usually about 20 years. See 2 Bl. 
00m111. 31 ; Miller v. Garlock, 8 Barb. (N. 
Y.) 153. 

M E N  OF STRAW. Men who used in former 
days to ply about courts of law, so called 
from their manner of making known their, oc
cupation, (i. e., by a straw in one of their 
shoes,) recognized by the name of "straw
shoes." An advocate or lawyer who wanted 
a convenient witness . knew by these signs 
where to meet with one, and the colloquy be
tween the parties was brief. "Don't you re
member ?" said the advocate ; to which the 
ready answer was, "To be sure I do." "Then 
come into court and swear it." And straw
shoes went into court and swore. Athens 
abounded in straw-shoes. Quart, Rev. vol. 33, 
p. 344. 

M ENACE. A threat ; the declaration or 
show of a dispOSition or determination to in
flict an evil or injury upon another. Cum
ming v. State, 99 Ga. 662, 27 S. E. 177 ; Mor
rill v. Nightingale, 93 Cal. 452, 28 Pac. 1068, 
27 Am. st. Rep. 207. 

M E N ETUM.  In old Scotch law. .A. stock
horn ; a horn made of wood, "with circles 
and girds of the same." Skene. 

M E N I AL. '.A servant of the lowest order ; 
more strictly, a domestic servant living un
der his master's roof. Boniface v. Scott, 3 
Sergo & R. (Pa.) 354. 

M ENS. Lat. Mind ; intention ; meaning ; 
understanding ; will. 
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M E NS LEG I S. The mind of the lnw ; that is, 
the purpose, spirit, or intention of a law or 
the law generally. 

MENS LEG I S·LATO R I S. The intention of 
the law-maker. 

M ENS REA. A guilty mind ; a guilty or 
wrongful purpose ; a criminal intent. 

M ens testatoris in testamentis. spectanda est. 
Jenk. Cent. 277. The intention of the testa
tor is to be regarded in wills. 

M ENSA. Lat. Patrimony or goods and nec
essary things for livelihood. Jacob. A table ; 
the table of a money-changer. Dig. 2, 14, 47. 

M ENSA ET T H ORO. From bed and board. 
See Divorce. 

M EN SALIA. Parsonages or spiritual livings 
united to the tables of religious houses, and 
called "mensal benefices" amongst the can
onists. Cowell. 

M E N S I S. Lat. In the civil and old English 
law. A month. M ensis vetitus, the prOhib
ited month ; fence-month, (q. 'V.). 

M EN SO R. In the civil law. A measur�r of 
land ; a surveyor. Dig. 11, 6 ;  Id. 50, 6, 6 ;  
Cod. 12, 28. 

. 

M ENSULA R I US. In the civil law. A money
changer or dealer in money . .  Dig. 2, 14, 47, 1. 

M ENSURA. In old English law. A meas
ure. 

M E N S U RA DOM I N I  REG I S. "The measure 
of our lord the king," being the weights and 
measures established undLr King Richard I. 
in his parliament at Westminster, 1197. 1 BI. 
Comm. 275 ; Mozley & Whitley. 
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S. W. 279, 282 ; Illinois Cent. R. Co. v. Wil
liams, 144 Miss. 804, 110 So. 510,. 512. 

M ENTA L  CAPAC I TY OR COM PETEN CE. 
Such a measure of intelligence, understand
ing, memory, and judgment (relative to the 
particular transaction) as will enable the per
son to understand the nature of his act. Eat
on v. Eaton, 37 N. J. Law, 113, 18 Am. Rep. 
716 ; Davren v. White, 42 N. J. Eq. 569, 7 A. 
682 ; Coniey v. Nailor, 118 U. S. 127. 6 S. Ct. 
1001, 30 L. Ed. 112 ; Magness v. Ditmars, 81 
Or. 598, 160 P. 527, 528 ; Lamb v. Perry, 169 
N. C. 436, 86 S. E. 179, 183 :  Masterson v. Shea
han (Mo. Sup.) 186 S. W. 524, 526 ; Shelton v. 
Shelton (Tex. Civ. App.) 281 S. W. 331, 334 ; 
Fish v. Deaver, 71 Okl. t77, 176 P. 251, 25� ; 
In re Keiser, 113 Neb. 645, 204 N. W. 394, 396 ; 
Blackhurst v. James, 293 Ill. 11, 127 N. E. 
226 ; In re Winnett's Guardianship, 112' Oklo 
43, 239 P. 603, 605 ; Lewis v. Lewis, 194 Ky. 
172, 238 S. W. 410, 411 ; Wathens v. Skaggs, 
161 Ky. 600, 171 S. W. 193, 195 : Beaty V. 
Swift, 123 Ark. 166, 184 S. W. 442, 446. 

M ENTAL DEFECT. As applied to the quali
fication of a juror, this term must be under
stood to embrace either such gross ignorance 
or imbecility as practically disqualifies any 
person from performing the duties of a juror. 
Caldwell v. State, 41 Tex. 94. 

M E NTAL RESERVAT I O N .  A silent excep
tion to the general words of a promise or 
agreement not expressed, on account of a gen
eral understanding on the subject. But the 
word has been applied to an exception exist
ing in the mind of the one party only, and bas 
been degraded to signify a dishonest excuse 
for evading or infringing a promise. ,\Vhar
ton. 

MENT I R I .  Lat. To lie ; to assert a false
hood. Calvin ; 3 BuIst. 260. 

M E NT I T I ON.  The act of lying ; a falsehood. 
M E NTAL. Relating to or existing in the 
mind ; intellectual, emotional, or psychic, as 
distinguished from bodily or physical, M E N U, LAWS O F. A collection or institnte 

of the earliest laws of ancient Indian. The M ENTA L  A L I ENAT I ON.  A phrase some- work is of very remote antiquity. times used to describe insanity, (q. v.). 

M ENT AL ANGU iSH.  When connected with 
a physical injury, this term includes both the 
resultant mental sensation of pain and also 
the accompanying feelings of distress, fright, 
and anxiety. See Railway Co. v. Corley 
C-Dex.) 26 S� W. 904 ; Railway Co. v. Miller, 25 
Tex. Civ. App. 460, 61 S. W. 978 ; Keyes v. 
Railway Co., 36 Minn. 290, 30 N. W. 888. In 
other connections, and as a ground for dam
ages or an element of damages, it includes the 
mental suffering resulting from the excitation 
of the more poignant and painful emotions, 
such as grief, severe disappointment, indigna
tjOIi, wounded pride, shame, public humilia
tion, despair, etc . .. Western Union Telegraph 
Co. v. Taylor (Fla.) 114 So. 529, 532 ; West
ern Union Telegraph Co. v. Chamberlain (Tex. 
Civ. App.) 169 S. W. 370, 371 ; Western Union · 
Telegraph Co. v. Coleman (Tex. Clv. App.) 284 

M E R, or M E RE. A fenny place. Cowell. 

M E RA N O CT I S. Midnight. Cowell. 

M E RAN N U M. In old records. Timbers ; 
wood for building. 

M ERCABLE. Merchantable ; to be sold or 
bought. 

M ERCANTA NT. A foreign trader. 

M ERCANTI LE. Pertaining to me·rchants or 
their business ; having to do with trade . and 
commerce or the buying and ' selling of com
modities. See In re San Gabriel Sanatorium 
(D. C.) 95 F. 273 ; In re Pacific Coast Ware
house Co. (C. C.) 123 F. 750 ; Graham v. Hen
dricks, 22 La. Ann . . 524 ; Hotchkiss v. District 
of Columbia, 44 App. D. C. · 73, 79 ; Bacon v. 
Cannady, 144 Ga. 293, 86 S. E. ·1083, 1084. 
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MERCANTI LE AGENCIES. Establishments 
which make a business of collecting informa
tion relating to the credit, character, respon
sibility and reputation of merchants, for the 
purpose of furnishing the information to sub
scribers. Brookfield v. Kitchen, 16.3 Mo. 546, 
63 S. W. 825 ; State v. Morgan, 2 S. D. 32, 48 
N. W. 314 ; Eaton, etc., Co. v. Avery, 83 N. Y. 
34, 38 Am. Rep. 389 ; Genesee Save Bank v. 
Michigan Barge Co., 52 Mich. 164', 17 N. W. 
'mo. 

M ERCANT I LE LAW. An expression substan
tially equivalent to the law-merchant or com
mercial law. It designates the system of 

. rules, customs, and usages generally recogniz
·ed and adopted by merchants and traders, and 
which, either in its simplicity or as modified 
by common law or statutes, constitutes the 
law for the regulation of their transactions 
and the solution of their controversies. 
M E RCANTI LE LAW AMENDMENT ACTS. 
The statutes 19 & 20 Vict. cc. 60, 97, passed 
mainly for the purpose of assimilating the 
mercantile law of England, Scotland, and 
Ireland. 
M ERCANTI LE PAPER. Commercial paper ; 
such negotiable paper (bills, notes, checks, 
etc.) as is made or transferred by and be
tween merchants or traders, and is governed 
by the usages of the business world and the 
law-merchant. 

M E RCANT I LE PARTNERSH I P. One which 
habitually buys and sells ; one which buys for 
the purpose of afterwards selling. Com. v. 
Natural Gas Co., 32 Pittsb. Leg. J. (0. S.) 310. 

M ERCAT. A market. An old form of the 
latter word common in Scotch law, formed 
from the Latin "mercatum." 

M ERCAT I VE. Belonging to trade. 
M ERCATUM. Lat. A market. A contract 
of sale. Supplies for an army, (commeatu8.) 

M E RCATURE. The practice of buying and 
selling. 
M ERCEDARY. A hirer ; one that hires. 

M ERCEN-LAGE. The law of the Mercians. 
One of the three principal systems of laws 
which prevailed in England about the begin

. ning of the eleventh century. It was ob-
served in many of the midland counties, and 
those bordering on the prinCipality of Wales. 
1 BI. Comm. 65. 

M ERCENA R I US • .  A hireling or servant. Ja
cob. 

• 

such as are ordInarily the objects of trade 
and commerce. But the term is never under
stood as including real estate, and is rarely 
applied to provisions such as are purchased 
day by day, or to such other articles as are 
required for immediate consumption. See
Passaic Mfg. Co. v. HotIman, 3 Daly C�. Y.) 
512 ; Hein v. O'Connor (Tex. App.) 15 S. W. 
414 ; Elliott y. SwartwGut, 10 Pet. 137, 9 L. Ed. 
373 ; Pickett V. State, 60 Ala. 78 ; The Marine
City (D. C.) 6 Fed. 415 ; Lautman V. City of 
New York, 157 App. Div. 219, 141 N. Y. S. 
1042, 1043 ; Smith v� Boyer, 119 S. C. 176J 
112 S. E. 71, 74, 41 A. L. R. 1466. 

Merchandise Marks Act, 1 862 
The statute 25 & 26 Vict. C. 88, designed to 

prevent the fraudulent marldng of merchan
dise and the fraudulent sale of merchandise 
falsely mar ked. 

Stock of Merchandise 

See Stock. 
M E RCHANT. A man who traffics or carries 
on trade with foreign countries, or who ex
ports and imports goods and sells them by 
wholesale. Webster. Merchants of this de
scription are commonly known by the name of 
"shipping merchants." 

A trader ; one who, as a business, buys and 
sells wares and merchandise. See White v. 
Com., 78 Va. 485 ; Rosenbaum v. Newbern, 
118 N. C. 83, 24 S. E. 1, 32 L. R. A. 123 ; Gal
veston County V. Gorham, 49 Tex. 285 ; In re 
Cameron, etc., Ins. Co. (D. C.) 96 F. 757 ; State 
v. Smith, 5 Humph. (Tenn.) 395 ; U. S. V. Wong 
Ah Gah (D. C.) 94 F. 832 ; Farmers' & Drov
ers' Nat. Bank V. Hannaman, 115 Kan. 370, 
223 P. 478, 479 ; Bacon v. Cannady, 144 Ga. 
293, 86 S. E. 1083, 1084 ; State v. Fleming, 
24 N. D. 593, 140 N. W. 674, 675 ; In re Jupp 
(D. C.) 274 F. 494, 495. 

Commission Merchant 

See Commission. 

Law Merchant 

See Mercantile. 

Merchant AppraisQr 

See Appraiser. 

Merchant Seaman 

A sailor. employed in a private vessel, as 
distinguished from one employed in the na \'y 
or public ships. U. S. V. Sullivan (C. C.) 43 
F. 604 ; The Ben Flint, 3 J)�'ed. Cas. 184. 

Merchant Shfpping Acts 

M ERCES. Lat. In the civil law. Reward Certain English statutes, beginning with 
of labor in money or other things. As dis- the St. 16 & 17 Vict. C. 131, whereby a gen
tin{!uished from "pensio," it means the rent eral superintendence of merchant shipping is 

� vested in the board of trade. of farms, (prwdia rustiai.) Calvin. 
M E RCHAN D I SE. All commodities which Merchants' Accounts 

merchants usually buy and sell, whether at Accounts between merchant and merchant, 
wholesale or retail ; wares and commodities which must be current, mutual. and unset-
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tled, con:;;isting of debts and credits for mer- Mercis appellatio ad re's mobi les, tantu m per
chandise.' Fox v. Fisk, 6 How. (Miss.) 328. tinet. The term "merchandise" belongs to 

Merchants, statute of 
movable things only. Dig. 50, 16, (J,6. 

The English statute 13 Edw. I. St. 3, re- Mercis ap'pel latione homines no'n conti neri. 
pealed by 26 & 27 Vict. c. 125. Men are not included under the denomination 

Statute Merchant 
See Statute. 

M E R C HANTABLE. Fit for sale ; vendible 
in market ; of a quality such as will bring 
the ordinary market price. Riggs v. Arm
strong, 23 W. Va. 773 ; Pacific Coast Elevator 
Co. v. Bravinder, 14 Wash. 315, 44 Pac. 544 ; 
'Vallace v. L. D. Clark &, Son, 74 Ok1. 208, 174 
P. 557, 558, 21 A. L. R. 361 ; Keenan v. Cherry 
& 'Vebb, 47 R. I. 125, 131 A. 309, 311 ; Raney 
& Hamon v. Hamilton & White (Tex. Civ. 
App.) 234 S. 'W.· 229, 230 ; Big Vein Pocahontas 
Co. v. Browning, 137 Va. 34, 120 S. E. 247, 
253 ; Ellis v. Cri-cket Coal Co., 166 Iowa, 656, 
14-8 N. W. 887, 888 ; Ely v. Wichita Natural 
Gas Co., 99 Kan. 236, 1'61 P. 649, 652 ; Foote 
v. 'Wilson, 104 Kan. 191, 178 P. 430 ; McNeil 
& Higgins Co. v. Czarnikow-Rienda Co. (D. 
C.) 274 F. 397, 399 ; Stevens Tank & Tower 
Co. ' v. Berlin Mills Co., 112 Me. 336, 92 A. 
180, 181 ; Adolph Goldmark & Sons v. Simon 
Bros. Co. , 110 Neb. 614, 194 N. 'V. 686, 6088 ; 
Nielsen v. 'Voodruff, 133 Wash. 174, 233 P. 
1, 3 ;  Mathieu v. George A. Moore & Co. (D. 
C.) 4 F.(2d) 251, 254 ; Robertson v. H. Weston 
Lumber Co., 124 Miss. 606, 87 So. 120, 124 ; 
McChesney v. Oppek, 156 Minn. 260, 194 N. 
W. 882 ; Billick v. Davenport, 16·:1: Iowa, 105, 
145 N. W. 470, 471 ; Kurtz v. Gramenz, 198 
Iowa, 222, 198 N. W. 325, 327 ; San Mateo 
Land Co. v. Elem (C. C. A.) 293 F. 869, 874 ; 
Pearce v. Jj"reeman, 122 Old. 285, 254 P. 719, 
720 ; Cappel v. Potts, 192 Iowa, 661, 185 N. W. 
148, 151 ; Hess v. Bowen (D. C.) 237 F. 510, 
512. 

M E RC HANTIVIAN. A ship or vessel employed 
in foreign or domestic commerce or in the 
merchant service. 

M ER C H ET. In feudal law. A fine or compo
sition paid by inferior tenants to the lord for ' 
Uberty to dispose of their daughters in mar
riage. Cowell. . The same as mMcheta (q. 
v.) 

M ERC I AM ENT. An amerciam�nt, penalty, or 
fine, (q. v.) 

M E R C I A N  LAW. One of the main bodies of 
customs (with the Dane law and the West 
Saxon law and perhaps an admixture of Nor
man laws and customs) which composed the 
law in the early Norman days. 1 Holdsw. 
Hist. E. L. 3. See Mercen-Lage. 

M E RC I MO N I A. In old writs. Wares. Mer
oimoniq, et mercha.ndizas, wares and merchan
dises. Reg. Brev. Append. 10. 

M E RC I MO N I NATUS A N G L I �. In old rec
ords. The impost of England upon merchan

diee. Cowell. 

of "merchandise." Dig. 50, 16, 207. 

M ERCY. 
I n  P ractice 

The arbitrament of the king or judge in 
punishing offenses not directly censured by 
law. Jacob. So, "to be in mercy" signifie� 
to be amerced or fined for bringing or defend
ing an unjust suit, or to be liable to puniosh
ment in the discretion of the court. 

I n  Criminal Law 

The discretion of a judge, within the limits 
pres'Cribed by positive law, to remit altogether 
the punishment to which a convicted person is 
liable, or to mitigate the severity of his sen
tence ; as when a jury recommends the pris
oner to the mercy of the court. 

M ERE. Sax. A marsh. S.pelman. 

M ERE. L. Fr. Mother. }EZe, mere, filler 
grandmother, mother, daughter. Britt. c. 89. 
En ventre sa mere, in its mother's womb. 

M ERE MOT I ON.  The free and voluntary act 
of a party himself, done without the sugges
tion or influence of another person, is said to 
be done of his mere motioll, ex 1nero mottl, 
(q. v.) Brown. 

The phras:e is used of an interference of the 

courts of law, who will, under some circum

stances, of their own motion, object to an 
irregularity in the proceedings, though no ob
jection has been taken to the informality by 
the plaintiff or defendant in the suit. 3 Chit. 
Gen. Pl'. 430. 

M ERE R I G HT. The mere right of property 
in land ; the jU8 proprietatis, without either 
possession or even the right of possession. 2 
B1. Comm. 197. The abstract right of prop
erty. 

M ERE-STO N E. In old English law. A stone 

for bounding or dividing lands. Yearb. P. 
18 Hen. VI. 5. 

M E RELY. Only, purely, solely. Twist v. 
Mullinix, 126 Ark. 427, 190 S. 'V. 851, 855 ; 
He�cules Powder Co. v. Newton (C. C. A.) 266 
F. 169, 172 ; Globe F'Urniture Co. v. Gately, 
51 App. D. C. 367, 279 F. 1005, 1007. 

M ERE N N I UM. In old records. Timber. 
Cowell. 

M ERETR I C I O US. Of the nature of unlawful 
sexual connection. The term is descriptive 
of the relation sustained by persons who con
tract a marriage that is void by reason of le
gal incapacity. 1 BI. Comm. 436. 

M ERGER. The fusion or absorption of one 
tb�ng or right into another ; generally j3poken 
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of a case where one of the subjects is of less 
dignity or importance than the other. Here 
the less important ceases to have an inde
pendent existence. Marfield v. Cincinnati, D. 
& T. Traction Co., 111 Ohio St. 139, 144 N. E. 
689, 696, 40 A. L. R. 357. 

I n  Real·Property Law 
It is a general principle of law that where 

a greater estate and a less coincide and meet 
in one and the same person, without any in
termediate estate, the less is immediately an
nihilated, or, in the law phrase, is said to be 
merged, that is, sunk or drowned, in the 
greater. Thus, if there be tenant for years, 
and the reversion in fee-simple descends to 
or is purchased by him, the term of years 
is merged in the inheritance, and shall never 
exist any more. 2 Bl. Comm. 177 ; 1 Steph. 
Comm. 293 ; 4 Kent, Comm. 99. James v. 
Morey, 2 Cow. (N. Y.) 300, 14 Am. Dec. 475 ; 
Duncan v. Smith, 31 N. J. Law, 327 ; City 
Savings Bank & Trust Co. of Vicksburg v. 
Cortright, 122 Miss. 75, 84 So. 136, 138 ; Willis 
v. Robinson, 291 Mo. 650, 237 S. tV. 1030, 
1036 ; Kidd v. 'Cruse, 200 Ala. 293, 76 So. 59, 
62 ; Smith v. Cooley (Tex. Civ. App.) 164 
S. W. 1050, 1052 ; Washington Furniture Co. 
v. 'Potter, 188 N. C. 145, 124 S. E. 122, 123 ; 
Cooper v. Goble, 77 Mont. 580, 252 P, 362, 366 ; 
Abernathy v. McCoy, 91 Ind. App. 574, 154 
N. E. 682, 685 ; Mugg v. Fenn, 198 Ind. 372, 
153 N. E. 776, 777. 

Of Rights 

This term, as applied to rights, is equiva
lent to "confusio" in the Roman law, and in
dicates that where the qualities of debtor and 
creditor become united in the same individu
al, there arises a confusion of rights which 
extinguishes both qualities ; whence, also, 
merger is often called "extinguishment." 
Brown. 

Rights Of Action 

In the law relating to rights of action, when 
a person takes or acquires a remedy or se
curity of a higher nature, in legal estimation, 
than the one whiCh he already possesses for 
the same right, then his remedies in respect 
of the minor right 01' security merge in those 
attaching to the higher one. Leake, Cont. 
506 ; 10 C. B. 561. As where a claim is merg
ed in the judgment recovered upon it. Frost 
v. Thompson, 219 Mass. 360, 106 N. E. 1009, 
1010. 

I n  Crim inal Law 

When a man commits a great crime which 
includes a lesser, or commits a felony which 
includes a tort against a private person, the 
latter is merged in the former. 1 East, P. C, 
411. 

Of Corporations 

A merger of corporations consist in the 
uniting of two or more corporations by the 
transfer of property of all to one of them, 
which continues in existence, the others be
ing swallowed up or merged therein. In re-

:MERITS 

g�rd to the surv.ivorship of . one of the con
stituent corporations, it differs from a "con'": 
solidation," wherein all the consolidating 
companies surrender their separate existence 
and become parts of a new corporation. Ad
ams v. Yazoo & M. V. R. Co., 77 Miss. 194, 24 
South. 200, 60 L. R. A. 33 ; Vicksburg & Y. C. 
Tel. Co. v. Citizens' Tel. Co., 79 Miss. 341, 30 
SQ. 725, 89 Am. St. Rep. 656 ; State v. At
lantic Coast Line R. Co., 202 Ala. 558, 81 So. 
60, 62 ; Collinsville Nat. Bank v. Esau, 74 
Old. 45, 176 P. 514, 515 ; Union Indemnity Co. 
v. Railroad Commission, 187 Wis. 528, 205 
N. tV. 492, 495. 

M ER I D I ES. In old English law. Noon. 
Fleta, lib. 5, c. 5, § 31. 

M ER I NO. A fine long staple wool, which 
commands the highest price. Federal Trade 
Commission v. \Vinsted Hosiery Co., 258 U. S. 
483, 42 S. Ct. 384, 385, 66 L. Ed. 729. 

M ER I TO R I OUS. Possessing or characterized 
by "merit" in the legal sense of the word. 
See Merits. 

M E R I TO R I OUS CAUSE OF ACT I ON.  This 
description is sometimes applied to a person 
with whom the ground of action, or the con
sideration, originated or from whom it moved. 
F'or example, where a cause of action accrues 
to a woman while sole, and is sued for, after 
her marriage, by her husband and hersel�' 
jointly, she is called the "meritorious cause 
of action." 

M E R I TO R I OUS CONS I DERAT I O N. One 
founded upon some moral obligation ; a val.
uable consideration in the second degree. 

M ER I TO R I OUS D EFENSE. See Defense. 

M E R  I TS. In practice. Matter of substance 
in law, as distinguished from matter of mere 
form ; a substantial ground of defense in 
law. A defendant is said "to swear to mer
its" or "to make affidavit of merIts" when he' 
makes affidavit that he has a good and suffi
cient or substantial defense to the action on 
the merits. 3 Chit. Gen; Pro 543, 544. "Mer
its," in this application of it, has the techni
cal sense of merits in lww, and is not con
fined to a strictly moral and conscientious 
defense. Id. 545 ; 1 Burrill, Pro 214 ; Rahn 
V. Gunnison, 12 Wis. 529 ; Bolton V. Dona
van, 9 N. D. 575, 84 N. W. 357 ; Ordway V. 
Boston & M. R. Co., 69 N. H. 429, 45 A. 243 ; 
Blakely v. Frazier, 11 S. C. 134 ; Rogers v. 
Rogers, 37 W. Va. 407, 16 S. E. 633 ; Oatman 
V. Bond, 15 Wis. 26. 

A "defense upon the merits" is one which 
depends upon the inherent justice of the de
fendant's contention, as shown by the sub
stantial facts of the case, as distinguished 
from one which rests upon -technical objec
tions or some collateral matter. Thus there 
may be a good defense growing out of an 
error in the plaintiff's pleadings, but there 
is not a defense upon the merits unless the 
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real nature of the transaction in controversy 
shows the defendant to be in the right. 
M ERO M OTU. See Ex Mero Motu ; Mere 
Motion. 

M ERSCUM. A lake ; also a marsh or fen
land. 

MERTLAGE. A church calendar or rubric. 
Cowell. 

M ERTON, STATUTE O F. An old English 
statute, relating to dower, legitimaey, ward
ships, procedure, inclosure of common, and 
usury. It was passed in 1235, (20 Hen. IlL,) 
and was named from Merton, in Surrey, 
where parliament sat that year. See Bar
ring. St. 41, 46. 
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a superior lord. 2 Bl. Comm. 59. More com
moilly termed a "mesne," (q. 'li.) 
M ESNE, WR I T  O F. An ancient and abolish
ed writ, which lay when the lord paramount 
distrained on the tenant para vail. The lat
ter had a writ of mesne against the mesne 
lord. 

M ESS B R I EF. In DaniRh sea law. One of a 
ship's papers ; '  a .certificate of admeasure
ment granted at the home port of a vesRel by 
the government or by some other competent 
authority. Jac. Sea Laws, 51. . 

. 

M ESSAGE. ' Any notice, word, or communi
cation, written or oral, sent from one person 
to another. Webster, Dict. 

-Message from the crown. In English law. 
M ERUM. In old English law. Mere ; naked The method of communicating between the or abstract. Merum jU8, mere right. Bract. sovereign and the house of parliament. A 
fo1. 31. written message under the royal sign-manual 

. l '  Ie is brought by a member of the house, being M E RX. Lat. MerchandIse ; m�vab e artIc s
, a minister of the crown or one of the royal that are bought and sold ; artIcles of trade. 

household. Verbal messages are also some-
Merx est q uicquid vendi  potest. 1\ferchandise times delivered. May, ParI. PI'. c. 17. 
is whatever can be sold. Com. 355 ; 3 Wood. 
Led. 263. 

M ESCREAUNTES. 
believers. 

L. Fr. Apostates ; un-

M ESCROYANT. A term used in the ancient 
books to deSignate an infidel or unbeliever. 

M ESE. 
Cowell. 

A house and its appurtenance. 

_ M ESNALTY, or M ESNA L ITY. A manor held 
under a superior lord. The estate of a mesne. 

M ESNE. Intermediate ; intervening ; the 
middle between two extremes, especially of 
rank or time. 

An intermediate lord ; a lord who stood 
between a tenant and the chief lord ; a lord 
who was also a tenant. "Lord, me8ne, and 
tenant ; the tenant holdeth by four pence, 
and the mesne by twelve. pence." Co. Litt. 
23a. 

As to mesne "Conveyance," "Process," and 
"Profits," see those titles. 

M ESNE ASS I G N M ENT • .  If A. grant it lease 
of land to R, and B. a�ign his interest to C., 
and C. in his turn assign his interest therein 
to D., in this case the assignments so made 
by R and C. would be termed "mesne assign- ' 
ments ;" that is, they would be aSSignments 
intervening between A.'s original grant and 
the vef�ing of D.'s interest in the land under 
the last assignment. Brown. 

M ESNE I NC U M B RANCE. An intermediate 
charge, burden, .or liability ; an incumbrance 
which bas been created or has attaehed to 
proP.erty between two given periods. 

M ESNE LORD. 'In old English law. A mid
db! or intermedtate 'lord ; a lord who ' held of 

-President's message. An annual communi. 
cation from the president of the U nited 
States to congress, "made at or near the be
ginning or" each session, embodying his views 
on the state and exigencies of national af
fairs, suggestions and recommendations for 
legislation, and other matters. Oonst. U. S. 
art. 2, § 3. 

-Repeated message. Within the meaning of 
restricted liability clauses printed on the 
back of blank telegraph forms, one tele
graphed back to the sending office for com
parison ; the object being to guard against 
mistakes in transmission. Dettis v. Western 
Union Telegraph Co., 170 N. W. 334, 338, 141 
Minn. 361. 

M ESSA R I U S. In old English law. 
servant in 11usbaildry ; a bailiff. 

A chief 

M ESSE THAN E. One who said mass ; 
priest. Cowell. 

a 

M ESSENGER. One who bears messages or 
errands ; a ministerial officer employed by ex
ecutive officers, legislative bodies, and courts 
of justice, whose service consists principally 
in carrying verbal or written commun�ca
tions or executing other orders. In Scotland 
there are officers attached to the courts, 
called "messengers at arms." 

An officer attached to a bankruptcy court, 
whose duty consists, among other things, in 
seizing and taking possession of the bank
rupt's estate during the proceedings in bank
ruptcy. . 

The messenger of the English co�rt of 
chancery has the duty of attending on the 
great se1l1, either in person or by deputy, 
and ' must be ready to execute all sucb or
ders as he shall , receive from the lord chan-
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cellor, lord keeper, or lords commissioners. 
Brown. 

-

Messis se,mentem sequitur. The crolt belongs 
to [follows] the sower. A maxim in Scotch 
laW. Where a person is in possession of land 
which he has reason to believe is his own, 
and sows that land, he will have a right to the 
crops, although before it is cut down it should 
be discovered that another has a preferable 
title to the land. Bell. 

M ESSUAGE. This term is now synonymous 
with "dwelling-house," but had once a more 
extended signification. It is frequently used 
in deeds, in describing the premises. Marmet 
Co. v. Archiba tel, 37 W. Va. 778, 17 S. E. 300 ; 
Grimes v. Wilson, 4 Blackf. (Ind.) 333 ; Derby 
v. Jones, 27 Me. 360 ; Davis v. Lowden, 56 N. 
J. Eq. 126, 38 Atl. 648. Dwelling-house with 
the adjacent buildings and curtilage. Hall 
v. Philadelphia Co., 78 S. E. 755, 757, 72 W. Va. 
573 ; State v. Cooper (Mo. Sup.) 246 S. W. 
892, 893. 

Although the word "messuage" may, there Is no 
necessity that It must, Import more than the word 
"dwelling-house," with which word it is frequently 
put in appOSition and used synonymously. 2 Bing. 
N. c. 617. 

I n  Scotland 

MET'&OPOLIS 

M ETAYER SYSTEM. A system of agricul
tural holdings, under which the land is di
vided, in small farms, among single families,. 
the landlord generally supplying the stock 
whieh the agricultural system of the country 
is considered to require, and receiving, in lieu 
of rent and prOfit, a fixed proportion ' of the 
produce. This proportion, which is generally 
paid in kind, is usually one-half. 1 Mill, Pol. 
Eeon. 296, 363 ; _ and 2 Smith, Wealth Nat. 
3, c. ii. The system prevails in some parts of 
France and Italy. 

M ETECORN.  A measure or portion of corn, 
ghoen by a lord to customary tennnts as a 
reward and encouragement for labor� Cow
ell. 

M ETEGAVEL. A tribute or rent paid in vic
tuals. Cowell. 

M ETER. An instrument of mensurement ; as 
a coal-meter, a gas-meter, a land-meter. 

Also see Metre. 

M ETES A N D  BOUN DS. In conveyancing. 
The boundary lines of lands, with their ter
minating points or angles. People v. Guth
rie, 46 Ill. App. 128 ; Rollins v. Mooers, 25 
Me. 106 ; Moore v. Walsh, 93 A. 355, 356, 37 R. 
1. 436. 

The principal dwelling-house within a bar- M ETEWAN D, 01" M ETEYARD. A staff of a 
ony. Bell. certain length wherewith measures are taken. 

M EST I ZO.  A mongrel or person of mixed 
blood ; sometimes used as equivalent to "oc
toroon," that is, the child of a white person 
and a quadroon, sometimes as denoting a 
person one of whose parents was a Spaniard 
and the other an American Indian. 

M ETA. Lat. A goal, bound, or turning
point. In old English law, the term was used 
to denote a bound or boundary line of land ; 
a landmark ; a material object, as a tree or a 
pillar, marking the pOSition or beginning of 
a boundary line. 

M ETH E L. Sax. Speech ; discourse. JI at"'r 
lian, to speak ; to harangue. Anc. Inst. Eng. 

M ETHO D. Th,e mode of operating, or the 
means of attaining an object. In patent law. 
"Engine" and "method" mean the same thing, 
and may be the f':ubject of a patent. Method, 
properly speaking, is only placing several 
things, or performing several operations, in 
the most convenient order, but it may signify 
a contrivance or device. Fessen. Pat. 127 ; 
Hornblower v. Boulton, 8 Term R. 106. 

M ETHO MAN I A. See Insanity. 
M ETACHRON I SM. An error in computation 
of time. M ETRE. The unit of measure in the "metric 

system" of weights and measures. It is a 
M ET ALL I C. "Consisting of or having the 
characters of a metal. * * * Having one 
or more properties resembling those of met
als." Trllssell Mfg. Co. v. S. E. & .lVr. Vernon, 
Inc. (D. C.) 11 F.(2d) 289, 290, 291. 

measure of length, being the ten-millionth 
part of the distance from the equator to the 
north pole, and equivalent to 39.37 inches. 
From this unit all the other denominations of 
measure, as well as of weight, are derived 
The metric system was first adopted in 

M ETALLU M. Lat. In Roman law. Metal ; France in 1795. 
a mine. Labor in mines, as a punishment for 
c�ime. Dig. 40, 5, 24, 5 ;  Calvin. 

M ETAPHYS I CS. The �cience of being ; the 
science which deals with ultimate reality. 
Vineland Trust Co. v. Westendorf, 98 A. 314, 
86 N. J. Eq. 343. 

M ETR I C  SYSTEM. A system of measures for 
length, surface, weight, and capacity, found
ed on the metre as a unit. It originated in 
France, has been established by law there and 
in some other countries, and is recommended 
for general use by other governments. 

M E:TATUS. In old European law. A dwell- M ETROPO L I S. A mother city ; one from 
ing ; a seat ; a station ; quarters ; the place which a colony was sent out. The capital of 
where one lives or stays. Spelman. 

. 
a province. Calvin. 
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M ETROPO LI TAN. In English law. One of M I C H E, or M I C H .  O. Eng. To practice 
the titles of an archbishop. Derived from crimes requiring concealment or secrecy ; to 
the circumstance that archbishops were con- pilfer articles secretly. MiGher, one who prac-

. secrated at first in the metropolis of a prov- tices secret crime. ·Webster. 
ince. 4 lnst. 94. 

In England, the word is frequently used 
to designate a statute, institution, govern
mental agency, etc . ,  relating exclusively Oil' 
especially to the city of London ; e. g. , the 
metropolitan board of works, metropolitan 
buildings act, etc. 

M ETROPO L I TAN BOARD O F  WORKS. A 
board constituted in 1855 by St. 18 & 19 Vict. 
c. 120, for the better sewering, draining, pav
iIig, cleansing, lighting, and improving the 
metropolis (London.) The board is elected by 
vestries and district boards, who in their turn 
are elected by the rate-payers. Wharton. 

M ETROPO LI TAN P O L I C E  D I ST R I CT. A 
region composed of New York city and some 
adjacent territory, which was, for police pur
poses, organized as one district, and provided 
with a police force common to the whole. 

M ETTESH E P, or M ETTENSC H EP. In old 
records. An acknowledgment paid in a cer
tain measure of corn ; or a fine or penalty 
imposed on tenants for default in not doing 
their customary service in cutting the lord's 
corn. 

M ETUS. Lat. Fear ; terror. In a technical 
sense, a reasonable and well-grounded appre
hension of some great evil, such as death or 
mayhem, and not arising out of mere timid
ity, but such as might fall upon a man of 
courage. Fear must be of this description in 
order to amount to duress avoiding a con
tract. See Bract. lib. 2, c. 5 ;  1 Bl. Comm. 
131 ; Calvin; 

M I CH E L-GEMOT. One of the names of the 
general council immemorially held in Eng
land. The Witenagemote. 

One of the great councils of king and noble
men in Saxon times. Jacob. 

M I CH EL-SYNOTH. Great council. One of 
the names of the general council of the king
dom in the times of the Saxons. 1 Bl. Comm. 
147. 

M I C H E RY. 
cheating. 

In old English law. Theft ; 

M I DDLE L I NE O F. M A I N CHANN EL. The 
equidistant point in the main channel of the 
river between the well-defined banks on ei
ther shore. Hearne v. State, 121 Ark. 460, 181 
S. W. 291 , 295. 
M I D D LE O F  T H E  R I VER. The phrases 
"middle of the river" and "middle of the 
main channel" are equivalent expressions, 
and both mean the main line of the channel 
or the middle thread of the current. West
ern Union Tel. Co. of Illinois v. Louisville & 
N. R. Co., 270 Ill. 399, 110 N. E. 583, 591, Ann. 
Cas. 1917B, 670. 

M I D D LE TERM.  A phrase used in logic to 
denote the term which occurs in both of the 
premises in the syllogism, being the means of 
bringing together the two terms in the con
clusion. 

M I DDLE T H R EAD. The middle thread of a 
stream is an imaginary line drawn length
wise through the middle of its current. 

M EU BLES. In French law. The movables M I D D LEMAN. An agent between two par
ties, an intermediary who performs the office 
of a broker or factor between seller and buyer, 
producer and consumer, land-owner and ten� 
ant, etc. Southack v. Lane, 32 Misc. Rep. 
141, 6·5 N. Y. Supp. 62fl ; Synnott v. Shaugh
nessy, 2 Idaho, 122, 7 Pac. 89. Brokers are 
"middlemen" only where, without having un
dertaken to act as agents. for either party, or 
to exercise their skill, knowledge, or influ
ence, they merely bring tlie parties together 
to deal for themselYes, and stand indifferent 
between them. Geddes v. Rhee, 126 Minn. 517, 
148 N. W. 54'9, 550 ; King v. Reed, 24 Cal. 
App. 2�9, 141 P. 41, 48 ; Stapp v. Godfrey, 
158 Iowa, 376, 13fl N. ·W. 893, 894. 

of English la,Y. Things are 1neubles from 
either of two causes : (1) From their own 
nature, e. g., tables, chairs ; or (2) from the 
determination of the law, e. g., obligations. 

M EU BLES M E U E.LANS. In French law. 
The utensils and articles of ornament usual 
in a dwelling-house. Brown. 

Meu m est p·romittere, non  d imittere. It is mine 
to promise, not to discharge. 2 Rolle, 39. 

M I CH AELMAS. The feast of the Archangel 
Michael, celebrated in England on the 29th 
of September, and one of the usual quarter 
days. 

M I C HAELMAS H EAD CO URT. A meeting of 
the heritors of Scotland, at which the roll of 
freeholders used to :be revi'Sed. See Bell. 

M I CHAELMAS TERM. One of the four terms 
6f the English courts of common . law, . begin
ning on the 2d day of November and ending 
on the 25th. 3 Steph. Comm. 562. 

One who has been employed as an agent 
by a principal, and who has employed a sub
agent under him by authority of the principal, 
ei ther express or implied. 

A person who is employed both by the seller 
and purchaser of goods, or by the purchaser 
alone, to receive them into his possession, for 
the purpose of doing something in or about 
them. 
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A middleman, In Ireland, Is a person who takes 

land in large tracts from' the propriet()rs, and then 
rents it out to the peasantry in small portions at 
a greatly enhanced price. Wharton. 

M I DD LESEX, B I LL O F. See Bill. 

MILITARY 'JUltIS·DICTION 
M I LITARY. Pertaining to war or to the 
army ; concerned with war. Also the whole 
body of soldiers ; an army. 

M I L ITARY B O U NTY LAN D .  See Bounty. 

M I DSH I PMAN. In ships of war, a kind of M I LI TA RY CAUSES. In EngUsh · · law. 
naval cadet, whose business is to second or Causes of action or injuries cognizable in the 
transmit the orders of the superior officers court military, or court of chivalry. 3 Bl. 
and assist in the necessary business of ' the Comma 103. 
vessel, 'but understood tn be in training for a 
COmmlS'SlOn. .A passed midshipman is one 
who has passed an examination and is a 
candidate for promotion to the rank of lieu
tenant. See U. S. v. Cook, 128 U. S. 254, 9 
Sup. Ct. 108, 32 L. Ed. 464. 

M I L I TARY COMM I SS I O N'S. Courts whose 
procedure and composition are modeled. upon 
courts-martial, being the trifbunals by ' which 
alleged violations of martial law are tried and 
determined. The membership of such com
missions is commonly made up of civilians .and 
army officers. They are probably not known 
outside of the United States, and were first 
used by Genera] Scott during the Mexican 
war. 15 Amer. & Eng. Enc. Law, 473. 

M I DS U M M E R-DAY. The summer solstice, 
which is on the 24th day of June, and the 
feast of St. John the Baptist, a festival first 
mentioned by Maximus Tauricensis, A. D. 
400. It is generally a quarter-day for the 
payment of rents, etc. Wharton. M I L I TA RY C O U RTS. In England the court 

of chivalry and courts-martial, in America 
M I OWl FE. In medical jurisprudence. A courts-martial and courts of inquiry, are call
woman who assists at childbirth ; an a.c- ed by this general name. 
oottcheuse. 

M I EiSES. In Spanish law. Crops of grain. 
White, New Recop. b. 1, tit. 7, c. 5, § 2. 

M I G HT, V. Had power or was possible. 
Lewiston Milling CO. V. Cardiff (C. C. A.) 26{) 
F. 753, 758. 

Migrans j u ra amittat ao p:rivilegia et im
m u n itates domicil i i  prioris. One who emigrates 
will lose the rights, privileges, and immunities 
of his former domicile. Voet, Com. ad. Pando 
tom. i. 347 ; 1 Kent, Comma 76� 

M I L I TARY FEU DS. See Feud. 

M I L I TARY FORCES. Espionage Act June 
15, 1917, prohibiting attempts to cause dis
loyalty, insubordination, mutiny, and refusal 
of duty in the military force-s of the United 
States, includes in the term "military forces" 
persons subject to be called into active serv· 
ice under Selective Service Act May 18, 1917. 
Anderson V. U. S. (C. C. A.) 2'64 F. 75, 76 ; 
White V. United States (C. C. A.) 263 F. 17, 
19, but see contra, United States v. Hall · (D. 
C.) 248 F. 150, 152. 

M I LE. A measure of length or distance, con- M I L I TARY GOVERN MENT. 
taining 8 furlongs, or 1,760 yards, or 5,;;!,sO 
feet. This is the measure of an ordinary or 
statute mile ; but the nautical or geographi"QI 

The dominion 

mile contains 6,080 feet. 

M I LEA G E. A payment or charge, at a fixed 
rate per mile, allowed as a compensation for 
tra veling exp'enses to members of legislative 
bodies, witnesses, sheriffs, and bailiffs. Rich
ardson v. State, 66 Ohio st. 108, 63 N. E. 593 ; 
Howes v. Abbott, 7'8 Cal. 270, 20 Pac. 572 ; 
State v. Clausen, 142 Wash. 450, 253 P. 805, 
807. 

M I LES. Lat. 

I n  the Civil Law 
A soldier. 

I n  Old English Law 
A knight, because military service was part 

of the feudal tenure. Also a tenant by mili
tary service, not a knight. 1 Bl. Comma 404 ; 
Selda Tit. Hon. 334. 

M I LESTO NES. Stones set up to mark the 
miles on a road or railway. 

M I LI TARE. To be knighted. 
BL.LAw DICT. (3D En.)-75 

exerci-sed by a general over a conquered state 
or province. It is a mere application or ex
tension of the force by which the conquest 
was effected, to the end of keeping the van
quished in subjection ; and being derived 
from war, is incompatible with a state of 
peace. Com. V. Shortall, 206 Pa. 165, 55 AU. 
952, 65 L. R. A. 193, 98 Am. St. Rep. 759. 

M I L I TARY J U R I SD I CT I O N. "There are, un
der the constitution, three kinds of military 
jurisdiction,-one to be exercised both in 
peace and war ;  another to be exercised in 
time of foreign war without the boundaries 
of the United States, or in time of rebellion 
and civil war within Istates or districts oc
cupied :by rebels treated as belligerents ; and 
a third to be exercised in time of invasion or  
insurrertion within the limits of  the United 
States; or during rebellion within the limits 
of states maintaining adhesion to the national 
government, wheu the public danger requires 
its exercise. The- first of these may be called 
'jurisdiction under military law,' and is found 
in acts of congress prescribing rules and ar
ticles of war, or otherwise providing for the 
government of the national forces ; the sec
ond may be distinguished a'S 'military govern-
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ment,' superseding, as far as may be deemed 
expedient, the local law, and exercised by the 
military commander under the direction of 
the president, with the express or implied 
sanction of congress ; while the third may be 
denominated 'martial law proper,' and is 
called into action by congress, or temporarily, 
when the action of congress cannot be invited, 
and in the case of justifying or excusing 
peril, hy the president, in times of insurrec
tion or invasion, or of civil or foreign war, 
within districts or localities where ordinary 
law no longer adequately secures public safe
ty and private rights." Per Ohas'e, O. J., in 
Ex parte Milligan, 4 Wall. 141, 18 L. Ed. 281. 

M I L I TARY LAW. A system of regulations 
for the government of an army. 1 Kent, 
Comm. 341, note. That branch of the laws 
which respects military discipline and the 
government of persons employed in the mili
tary service . .  De Hart, Mil. Law, 16. State 
v. Rankin, 4 Cold. (Tenn.) 15,6 ; Johnson v. 
Jones, 44 Ill. 153, 92 Am. Dec. 159 ;, In re 
Bogart, 3 Fed. Cas. 801 ; Neall v. U. S., 118 
Fed. 704, 56 C. O. A. 31. Military is distinct 
from martial law, in that it applies only to 
persons in the military or naval service of 
the government ; whereas, martial law, when 
once established, applies alil{e to citizens and 
soldiers and supersedes civil law. U. S.  v. 
McDonald (D. O.) 2:6:5 F. 154, 7,61 ; Bishop v. 
Vandercook, 228 Mich. 29-9, 200 N. W. 278, 
280. 

. 

M I L I TARY O FFENSES. Those offenses 
which are cognizable by the courts military, 
as insubordination, sleeping on guard, deser
tion, etc. 

M I L I TARY O F F I CE. See Office. 

M I LI TA RY O FF I C E R. See Officer. 

M I L I TARY SERV I CE. Every branch of 
service in either the armies or navies of the 
United States. Maclean V • .  Brodigan, 41 Nev. 
468, 172 P. 375, 371 ; In re Opinion to the 
Governor, 41 R. I. 118, 102 A. 913. "Active 
military service" within exemption provision 
of life policy is service in garrison or at sea 
in time of peace or before an enemy in time 
of war. Redd v. American Oent. Life Ins. 
Co., 200 Mo. App. 383, 207 S. W. 74, 75. See 
also Rex Health & Accident Ins. Co. v. Pet
tiford, 74 Ind. App. 507, 129 N. E. 248 ; Ben
ham v. American Central Life Ins. Co., 140 
Ark. 612, 211 S. W. 462, 4'63 ; Ruddock v. De
troit Life Ins. 00., 209 Mich. 638, 171 N. W. 
242, 241. 

M I LI TARY STATE. The soldiery of the king
dom of Great Britain. 

M I LITARY TENU RES. The various tenures 
by knight-service, grand-serjeanty, cornage, 
etc., are frequently called "military tenures," 
from the nature of the services which they 
involved. 1 Steph. Comm. 204. 
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M I LI TARY TESTAM ENT. See Testament. 

M I L I T ES. Lat. Knights ;  and, in Scotch 
law, freeholders. 

M I L I T I A. The body of citizens in a state, en
rolled for discipline as a military force, but 
not engag€'d in actual service except in emer
gencies, as distinguished from regular troops 
or a standing army. See Ex parte McOants, 
39 Ala. 112 ; Worth v. Oraven County, 118 N. 
0. 112, 24 S. E. 778 ; Brown v. Newark, 29 N. 
J. Law, 238 ; Story v. Perkins (D. C.) 243 
F. 997, 999. 

M I U<. In England milk means, commercially 
speaking, skimmed milk. 

M I LL. I .  A complicated engine or machine 
for grinding and reducing to fine particles 
grain, fruit, or other substance, or for per
forming other operations by means of '''heels 
and a circular motion ; also the building con
taining such machinery. State v. Livermore, 
44 N. H. 387 ; Lamborn v. Bell, 18 0010. 346, 
32 P. 989, 20 L. R. A. 241 ; Home Mut. Ins. Co. 
v. Roe, 71 Wis. 33, 36 N. W. 594 ; Halpin v. 
Insurance Co., 120 N. Y. 73, 23 N. E. 989; 
Southwest Missouri Light Co. v. Schuerich, 
174 Mo. 235, 73 S. W. 496 ; Oasey v. Barber 
Asphalt Paving Co. (0. O. A.) 202 F. 1, 5. 

The word as used in Employers' Liability Act has 
been extended to include not only the building in 
which the business of manufacturing is carried on. 
but the dam, flume, and ways which the master 
provides for the use of those employes. Boody v. K. 
& C. Mfg. Co., 77 N. H. 208, 90 A. 859, 860, L. R. A. 
1916A, 10, Ann. Cas. 1914D, 1280. 

2. "  An American money of account, of the 
value of the tenth part of a cent. 

M I LL-HO LM S. Low meadows and other 
fields in the vicinity of mills, or watery places 
about mill-dams. Enc. Lond. 

M I LL OATS. A species of wild oats of vol
unteer growth with a dark brown or almost 
black kernel incased in hard cover with stiff 
beard, having low food value. Gibson v. 
State, 214 Ala. 38, 106 So. 231, 238. 

M I LL P R I V I LEGE. The right of a riparian 
proprietor to erect a mill on his land and to 
use ' the power furnished by the stream for 
the purpose of operating the mill, with due 
regard to the rights of other owners above 
and below him on the stream. Gould v. Bos
ton Duck 00., 13 Gray (Mass.) 452 ;  Hutchin
son v. Ohase, 39 Me. 511, 63 Am. Dec. 645 ; 
Moore v. Fletcher, 16 Me. 65, 33 Am. Dec. 633 ; 
Whitney v. Wheeler Ootton Mills, 151 Mass. 
396, 24 N. E. 774, 7 L. R. A. 613 ; Rome Ry. & 
Light 00. v. Loeb, 141 Ga. 202, 80 S. E. 785, 
787, Ann. Oas. 1915C, 1023. 

M I LL RUN.  The lumber that comes from the 
mill in the ordinary process of its operation; 
Pye v. Eagle Lake Lumber Co., 66 Cal. App. 
584, 227 P. 193, 194. 

. 

BL.LA.w DICT. (3D ED.) 
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M I LL S ITE. In general, a parcel of land on 
or contiguous to a water-course, suitable for 
the 'erection and operation of a mill operated 
by the power furnished by the stream. See 
Occum Co. v. Sprague Mfg. Co., 35 Conn. 512 ; 
Hasbrouct v. Vermilyea, 6 Cow. (N. Y.) 681 ; 
Mandeville v. Comstock, 9 Mich. 537. Spe
cifically, in American mining law, a parcel of 
land constitUting a portion of the public do
main, located and claimed by the owner of a 
mining claim under the laws of the United 
States (or purchased by him from the govern
ment and patented,) not exceeding five acres 
in extent, not including any mineral land, 
not contiguous to the vein or lode, and occu
pied and used for the purpose of a mill or for 
other uses directly connected with the oper
ation of the mine ; or a similar parcel of land 
located and actually used for the purpose of 
a mill or reduction plant, but not by the own
er of an existing mine nor in connection with 
any particular mining claim. See U. S. Rev. 
St. § 2337 (30 USCA § 42). 

M I LLBANI< P R I SON.  Formerly called the 
"l�'enitentiary at Millbank." A prisoll at 
Westminster, for convicts under sentence of 
transportation, until the sentence or order 
shall be executed, or the convict be entitled 
to freedom, or be removed to some other place 
of confinement. This prison is placed under 
the inspectors of prisons appointed by the 
secretary of state, who are a body corporate, 
"The Inspectors of the Millbank Prison." The 
inspectors make regulations for the govern
ment thereof, subject to the approbation of 
the secretary of state, and yearly reports to 
him, to be laid before parliament. The secre
tary also appoints a governor, chaplain, med
ical o ffi-c er, matron, etc. . Wharton. 

M I LLEATE, or M I LL-LEAT. A trench to 
convey water to or from a mill. St. 7 Jac. I. 
c. 19. 

M I LLED M O N EY. This term means merely 
coined money ; and it is not necessary that 
it should be marked or rolled on the edges. 
Leach, 708. 

M I LL I NG I N  T RANS I T. A special privilege 
allowable at certain designated points, where
by the carrier, having transported grain to a 
shipper's mill, -agrees that the shipper may re
ship the meal without charge and for which 
extra compensation is usually exacted by in
terstate carriers under control of the Inter
state Commerce Commission. Priebe v. 
Southern Ry. Co., 189 Ala. 427, 66 So. 573, 
574. 

MINE RUN COAL 

M I NABLE COAL. Coal that could be profita
bly mined by judicious methods. Auxier ' Coal 
Co. v. Big Sandy & Millers Creek Coal Co., 194 
Ky. 14, 238 S. W. 189, 191. 

M I NAGE. A toll or duty paid for selling corn 
by the mina. Oowell. 

M I NARE. In old records. To mine or dig 
mines. Minato'r, a miner. Cowell. 

M I NATO R CARUCfE. A plowman. Cowell. 

M inatur i n nocentibus qu i  parcit nocentibus. 4 
Coke, 45. He threatens the innocent who 
spares the guilty. 

M I N D. In its legal sense, "mind" means only 
the ability to will, to direct, to permit, or to 
assent. In this sense, a corporation has a 
mind, and exerts its mind each time that it 
assents to the terms of a contract. McDer
mott v. Evening Journal Ass'n, 43 N. J. Law, 
492, 39 Am. Rep. 606. 

M I N D A N D  M E M O RY. A phrase applied to 
testators, denoting the possession of mental 
capacity to make a will. In order to make a 
valid will, the testator must have a sound and 
disposing mind and memory. In other words, 
he ought to be capable of making his will, 
with an understanding of the nature of the 
business in which he is engaged, a recollection 
of the property he means to dispose of, of the 
persons who are the objects of his · bounty, 
and the manner in which it is to be distributed 
between them. Harrison v. Rowan, 3 Wash. 
O. C. 585, Fed . Cas. No. 6,141. 

M I NE.  A pit or excavation in the earth, from 
which metallic ores or other mineral sub
stances are taken by digging. Webster ; Mar
vel y. Merritt, 116 U. S. 11, 6 S. Ct. 20.7, 29 
L. Ed. 550. ; Murray v. Allred, 100 Tenn. 100, 
43 S. W. 355, 39 L. R. A. 249, 66 Am. St. Rep. 
740 ; Barton v. Wichita River Oil Co. (Tex. 
Civ. App.) 187 S. W. 1043, 1046 ; Sovereign 
Camp, W. O. W. v. Arthur, 144 Ark. 114, 222 
S. W. 729, 731 ; Richards v. Fleming Coal Co., 
104 Kan. 330, 179 P. 380, 381, 382. 

A "mine," within the meaning of Anthracite Min
ing Act includes the underground workings, excava
tions, and shafts connected below the surface by tun
nels and other ways and openings and operated by 
one general haulage, ventilation, and mine railroad 
system, but it does not include separate and distinct 
underground operations disconnected or operated by 
separate and distinct mining systems, whether such 
separate workings are under a common ownership 
or not. Janosky v. Lehigh Valley Coal Co., 241 Pa. 
190, 88 A. 419, 420. 

Within constitutional provision relative to taxation 
"mine" is said to be a mineral deposit, metallic or 
nonmetallic, developed so as to produce and actually 
be capable of yielding proceeds. Northern Pac. Ry. 
Co. "I. Mjelde, 48 Mont. 287, 137 P. 386, 387. 

M I L-RE I S. The name of a piece of money in 
the coinage of Portugal, and the Azores and 
Madeira islands. Its value at the custom
house, according as it is coined in the first, 
second, or third of the places named, is $1.12, 
or 83% cents, or $1. M I N E  R U N  COAL. Fine broken coal and 

dust obtained by removing lumps and using 
M I NA. In old English law. A measure of fine coal underneath. Brodmeier v. Lamb, 170 
corn or grain. Cowell ; Spelman. Minn. 143, 212 N. W. 187, 188. 
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M I N ER. One who mines ; a digger for metals M I N ERAL LAN D S. See Land. 
and other minerals. While men of scientific 
attainments, or of experience in the use of M I N ERAL LOD E. A mineral bed of rock 
machinery, are to be found in this class, yet with definite boundaries in a general mass of 
the word by which the class is designated im- the mountain and also any zone or belt of 
ports neither learning nor skill. Watson v. mineralized rock lying within boundaries 
Lederer, 11 Colo. 57'7, 19 r. 604, 1 L. R. A. clearly separating it from the neighboring 
854, . 7  Am. St. Rep. 263 ; Barton v. Wichita rock. Duffield v. San Francisco Chemical Co. 
River Oil Co. (Tex.Civ.App.) 187 S. W. 1043, (C. C. A.) 205 F. 480, 484. 
1046. 

M I NERATO R. In old records. A miner. 
M I N ER'S I NC H .  See Inch. 

Min ima prena corporalis est major q u al ibet peI\1 I NERAL, adj . . Relating to minerals or the ou n iaria. The smallest corporal punishment 
process and business of mining ; bearing or is greater than any pecuniary one. 2 Inst. 
producing valuable minerals. 220. 
M I NERAL, n. Any valuable inert or life
less substance formed or deposited in its 
present position through natur'al agencies 
alone, and which is found either in or upon 
the soil of the earth or in the rocks beneath 
the soil. Barringer & Adams, Mines, p. lxxvi. 

Any natural constituent of the crust of the earth, 
inorganic or fossil, homogeneous in structure, hav
ing a definite chemical composition and known 
crystallization. See Webster ; Cent. Dict. 

The term includes all fossil bodies or matters dug 
out of mines or quarries, whence anything may be 
dug, such as beds of stone which may be quarried. 
:Earl of Rosse v. Wainman, 14 Mees. & W. 872. 

In its common acceptation, the term may be said 
to include those parts of the earth which are capable 
of being mined or · extracted from beneath the sur
face, and which have a commercial value. WiIliams 
v. South Penn Oil Co., 52 W. Va. 181, 43 S. �. 214, 
60 L. R. A. 795. But, in its widest sense, "minerals" 
may be described as comprising all the substances 
which now form or which once formed a part of the 
soJjd body of the earth, both external and internal, 
and which are now destitute of or incapable of sup
porting animal or vegetable life. In this sense, the 
word includes not only the various ores of the 
precious metals, but also coal, clay, marble, stone of 
various sorts, slate, salt, sa

·
nd, natural gas, petro

leum, and water. See Northern Pac. R. Co. v. Soder
berg, 43 C.  C. A. 620, 104 F. 425 ; Murray v. Allred, 100 
Tenn. 100, 43 S. W. 355, 89 L. R. A. 249, 66 Am. St. 
Rep. 740 ; Gibson v. Tyson, 5 Watts (Pa.) 38 ; Henry 
'I. Lowe, 73 Mo. 99 ; Westmoreland, etc., Gas Co. v. 
De Witt, 130 Pa. 235, 18 A. 724, 5 L. R. A. 731 ; Marvel 
'I. Merritt, 6 S. Ct. 207, 116 U. S. 11, 29 L. Ed. 550 ; 
State v. Parker, 61 Tex. 268 ; Ridgway Light, etc., 
Co. 'I. Elk County, 191 Pa. 465, 43 A. 323 ; Robinson 
'I. Wheeling Steel & Iron Co., 99 W. Va. 435, 129 S. E. 
311, 312. Thus oil and gas are minerals. IJamilton 
'I. Foster, 272 Pa. 95, 116 A. 50, 52 ; Ferguson v. Steen 
(Tex. Civ. App.)  293 S. W. 318; 320 ; Barker v. Camp
bell-Ratcliff Land Co., 64 Ok!. 249, 167 P. 468, 469, 
.L. R. A. 1918A, 487 ; Kentucky Coke Co. v. Keystone 
Gas Co. (C. C. A.) 296 . F. 320, 323. 

M I N E,RAL D I ST R:l CT. A term occasionally 
used, in acts of congress, designating in a 
general way those portions or regions of the 
country where valuable minerals are mostly 
found, or where the business of mining is 
chiefly carried on, but carrying no very pre
cise meaning and not a known term of the 
Law. See U. S. v. Smith (C. C.) 11 F. 490. 

M I N E RA L  LAN D  ENTRY. See Entry. 

Min ime rnutanda sunt qure certam habueru n t  i n 
terpretationem. Things which have had a cer
tain interpretation [whose interpretation has 
been settled, as by common opinion] are not 
to be altered. Co. Litt. 365 ; Wing. Max. p. 
748, max. 202. 

M I N I M ENT. An old form of muniment, (q. v.) 
Blount. 

M I N I M U M  CHARGE. A "minimum charge" 
in connection with public utilities ralte-fixing 
means the minimum monthly bill which will 
be rendered regardless of whether or not a 
customer has used sufficient of the commodity 
to make up that sum at the agreed rate. Ash
tabula Gas Co. v. Public Utilities Commission, 
102 Ohio St. 678, 133 N. E. 915, 916, 20 A. L. R. 
217. 

M i n i m u m  est n ihilo proxi murn.  The smallest 
is next to npthing. 

M I N,I M U M  WAG E. Such an amount as will 
maintain a normal standard of living, includ
ing the preservation of the health and effi
ciency of the worker. 

M I N  I N.G. The process or business of extract
ing from the earth the precious or valuable 
metals, either in their native state or in their 
ores. In re Rollins Gold Min. Co. (D. C.) 
102 F. 985. As ordinarily used, the term does 
not include the extraction from the earth of 
rock, marble, or slate, which is commonly de
scribed as "quarrying," although coal awl 
salt are "mined ;" nor does it include sink
ing wells or shafts for petroleum or natural 
gas, unless expressly so declared by statute, 
as is the case in Indiana. See State v. Indi
ana, etc., Min. Co., 120 Ind. 575, 22 N. E. 778, 
6 L. R. A. 579 ; Williams v. Citizens' En
terprise Co., 153 Ind. 496, 55 N. E. 425. 

M I N I NG CLA I M.  A parcel of land, contain
ing precious metal in its soil or rock, and ap
propriated by an individual, according to es
tablished rules, ,by the process of "location." 
St. Louis Smelting & Refining Co. v. Kemp, 
104 U. S. 649, 26 L. Ed. 875 ; Northern Pac: 
R. Co. v. Sanders, 49 F. 135, 1 .  C. C. A. 192 ; 
Gleeson v. Mining Co., 13 Nev. 470 ; Lock
hard v. Asher LUIIloer 00. (C. C.) 123 F. 493. 
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M I N I NG COMPA.N IES. This designation was 
formerly applied in England to the a�socia
tions formed in London in . 1825 for working 
mines in Mexico and South America ; but at 
preS-ent it comprises, both in England and 
America, all mining projects carried on by 
joinf-stock associations or corporations. Ra
palje & Lawrence. 

M I N I NG D I ST RI CT. A section of country 
usually designated by name and described or 
understood as being confined within certain 
natural boundaries, in which the precious 
metals (or their ores) are found in paying 
quantities, and which is worked therefor, un
der rules and regulations prescribed or agreed 
upon by the miners therein. U. S. v. Smith 
(0: 0.) 11 F. 490. 

M I N I NG LEASE. A lease of a mine or min
inG" claim or a portion thereof, to be work
ed

� 
by the lessee, usually under conditions as 

to the amount and character of work to be 
done, and reserving compensation to the lessor 
either in the form of a fixed rent or a royalty 
on the tonnage of or� mined, and which (as 
distinguished from a license) conveys to the 
lessee an interest or estate in the land, and 
(as distinguished from an ordinary lease) con
veys not merely .the temporary use and occu
pation of the land, but a portion of the land 
itself, that is, the ore in place and unsevered 
and to be extracted by the lessee. See Austin 
v. Huntsville Min. 00., 72 Mo. 541, 37 Am. Rep. 
446 ; Buchannan v. Cole, 57 1\10. App. 11 ; 
Knight v. Indiana Ooal 00., 47 Ind. 113, 17 
Am. Rep. 692 ; Sanderson v. Scranton, 105 
Pa. 473. 

M I N IN G  LOCAT I ON. The act of appropriat
ing and claiming, according to certain es
tablished rules and local customs, a parcel 
of land of defined area, upon or in which one 
or more of the precious metals or their ores 
have been discovered, and which constitutes 
a portion of the public domain, with the de
clared intention to occupy and work it for 
mining purposes under the implied license of 
the United States. Also the . parcel of land 
so occupied and appropriated. See Poire v. 
Wells, 6 Colo. 412 ; St. Louis Smelting & Re
fining Go. v. Kemp, 104 U. S. 649, 26 L. Ed. 
875 ; Golden Fleece, etc., Min. 00. v. Oa.ble, 
etc., Min. 00., 12 Nev. 328 ; Gleeson v. Martin 
White Min. Co., 13 Nev. 456 ; Walrath v. 
Champion Min. Co. (C. C.) 63 F. 556 . .  

MINIS·TEltIAL 

129 U. S. 512, 9 S. Ct. 355, 32 L. Ed. 764 ; 
Sturm v. Ulrich (C. C. A.) 10 F.(2d) 9, 12 ; 
Kennedy v. Beets Oil Co., 105 Okl. 1, 231 P. 
508, 511. 

M I N ISTE.R .• 
I n  Public Law 

One of the highest functionaries in the or
ganization of civil government, standing next 
to the sovereign or executive head, acting as 
his immediate auxiliary, and being generally 
charged with the administration of one of the 
great bureaus or departments of the executive 
branch of government. Otherwise called a 
"cabinet minister," "secretary of state," 01' 
"secretary of a department." 

I n l  nternational Law 

An officer appointed by the government of 
one nation as a mediator or arbitrator be
tween two other nations who are engaged in 
a controversy, with their consent, with a 
view to effecting an amicable adjustment of 
the dispute. 

A general name given to the diplomatic 
representatives sent by one state to another, 
including ambassadors, envoys, and residents. 

I n Ecclesiastical Law 

A person ordained according to the usages 
of some church or associated body of Chris� 
tians for the preaching of the gospel and fill
ing the pastoral office. 

I n  P'ractice 

An officer of justice, charged with the ex
ecution of the law, and hence termed a "min
isterial officer ;" such as a sheriff, bailiff, 
coroner, sheriff's officer. Britt. c. 21. 

An agent ; one who acts not by any inher
ent authority, but under another. 

I n  General 
-Foreign minister. An ambassador, minister, 
or envoy from a foreign government. Ohero
kee Nation v. Georgia, 5 Pet. 56, 8 L. Ed. 25. 

-Ministers plenipo·tentiary. Ministers plenipo� 

tentiary, possess full powers, and are of much 
greater distinction than simple ministers. 
These are without any particular attribution 
of rank and character, but by custom are now 
placed immediately below the ambassador, or· 
on a level with the envoy extraordinary ; Vat
tel, live 4, c. 5, § 74 ; 1 Kent 48 ; Merlin, Re
pert. 

M I N I NG PARTNE RSH I P. An association of -Public minister. In international law. A several owners of a mine for co-operation in general term comprehending all the higher working the mine. A mining partnership is classes of diplomatic representatives,-as amgoverned by many of the rules relating to bassadors, envoys, residents,-but not includordinary partnerships, but also by some rules ing the commercial representatives, such as  peculiar to itself, one of which is that one consuls. , person may convey his interest in the mine 
and business without dissolving the partner- M I N I STERI AL. That which is done under 
ship. Kahn v. Central Smelting 00., 102 U. S. the authority of a 'superior ; opposed to ju-
645, 26 L. Ed. 266 ; Higgins V. Armstrong, 9 dicial; that which involves obedience to in-. 
0010. 38, 10 P. 232 ; Skillman V. Lachman, 23 structions, but demands no special discretion, 
Cal. 203, 83 Am. Dec. 96; Kimberly v. Arms, judgment, or skill. 



MINISTERlAL ACT 

M I N IST E R I AL ACT. One which a person per
forms in a prescribed manner, in ohedience 
to the mandate of legal authority, without re
gard to or the exercise of his own judgment 
upon the propriety of the aet being done. Pen
nington v. Streight, 54 Ind. 376 ; Bair v. 
Struck, 29 Mont. 45, 74 P. 69, 63 I ... R. A. 481 ; 
State v. Nash, 66 Ohio St. 612, 64 N. E. 558 ; 
Grider v. Tally, 77 Ala. 424, 54 Am. Rep. 65 ; 
In 1'e Press Printers & Publishers (C. 0'. A.) 
12 F.(2d) 660, 662 ; Sitate v. Bartholomew, 103 
Conn. 607, 132 A. 3'l), 34 ; First Nat. Bank v. 
Hayes, 186 Iowa, 892, 171 N. W. 715, 718 ; 
Boynton v. Brown (Tex. Civ. App.) 164 S. W. 
8"93, 895. 

M I N I ST E R I A L  D UTY. A ministerial duty, 
the performance of which may in proper cas
es be required of a public officer by judicial 
proceedings, is one in respect to which noth
ing is left to discretion ; it is a simple, definite 
duty arising under circumstances admitted 
CJr proved to exist and imposed by law. State 
v. McGrath, 92 Mo. 355, 5 S. W. 29 ; Missis
sippi v. Johnson, 4 Wall. 498, 18 L. Ed. 437 ; 
People v. Jerome, 36 Misc. 256, 73 N. Y. S. 306 ; 
Duvall v. Swann, 94 Md. 608, 51 A. 617 ; Gled
hill v. Governor, 25 N. J. Law, 351 ; Houston 
v. Boltz, 169 Ky. 640, 185 S. W. 76, 80 ; Mott 
v. Hull, 51 Ok1. 002, 152 P. 92, L. R. A. 1916B, 
1184 ; Ham v. Los Angeles County, 46 Cal. 
4.pp� 148, 189 P. 462, 468. A ministerial duty 
arises when an individual has such a legal 
interest in its performance that neglect of 
performance becomes a wrong to such in
dividual. Morton v. Comptroller General, 4 
S. C. 473. 

M I N I ST ER IAL O FF I CE,. See Office. 

M I N'I STER'IAL O F F I C ER. One whose duties 
are. purely ministerial, as distinguished from 
executive, legislative, or judicial functions, re
quiring obedience to the mandates of superi
ors and not involving the exercise of judgment 
or discretion. See U. S. v. Bell (C. C.) 127 F. 
1002 ; Waldoe v. Wallace, 12 Ind. 572 ; State 
v. Loechner, 65 Neb. 814, 91 N. W. 874, 59 
L • .  R. A. 915 ; Reid v. Hood, 2 N ott & McO. 
(S. C.) 169, 10 Am. Dec. 582. 

M I N I STERIAL POW E R. See Power. 

M I N I STERIAL T RUST. See Trust. 

M I N I STRANT. The party cross-examining a 
witness was so called, under the old system 
of the ecclesiastical courts. 

M I N I ST R I  REG I S. Lat. In old English law. 
Ministers of the king, applied to the judges 
of the realm, and to all those who hold minis
terial offices in the government. 2 Inst. 208. 

M I N I STRY. The term as used in England is 
wider than Cabinet and includes all the hold
ers of public office who come in and go out 
with the Prime Minister, In this respect it 
may be contrasted with the Permanent Civil 
Service, whose tenure is independent of pub-
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lic changes. The firs� English Ministry as 
now understood wns fol'med after the general 
election of 1696. l\facaulay, Hist. Ellgl., ch. 24; 

" Ecclesiastical functions," or "duties." J1ee
tor, etc., of St. George's Church in City of 
New York v. Morgan, 88 Misc. 702, 152 N. Y. 
S. 497, 498. 

M I N  0 R. An infant or person who is under 
the age of legal competence. One under 
twenty-one. A term derived from the civil 
law, which described a person under a cer� 
tain age as less than so many years. M inoi 
viginti quinque annis, one less than twenty" 
five years of age. Inst. 1, 14, 2 ;  Audsley v.' 
Hale, 303 Mo. 451, 261 S. W. 1'17, 123. 

Also, less ; of less consideration ; lower ; a 
person of inferior condition. Fleta, 2, 47, 13, 
15 ; Calvin. 

M I N O R  fETAS. Lat. Minority or infancy; 
Oro. Car. 516. Literally, lesser age. 

M I NO R  FACT. In the law of evidence. A 
relative, collateral, or subordinate fact ; a cir
cumstance. ·Wills, Circ. Ev. 27 ; Burrill, Circ. 
Ev. p. 121, note, 582� 

Mi nor ante tempus agere non  potest in casu 
p ro prietatis nee etiam eonvenire ; differetur  us
que retatem ;  sed non cadit breve. 2 lnst. 291. 
A minor before majority cannot act in a case 
of property, nor even agree ; it should be · de.; 
ferred until majority ; but the writ does not 
fail. 

Minor minorem custodire non debet, al ios en im 
prresumitur male  regere qu i  seipsu'm regere nes
cit. A minor ought not to be guardian to a 
minor, for he who knows not how to govern 
himself is presumed to be unfit to govern oth
ers. Fleta, lib. 1, c. 10 ; Co. Litt. 88b. 

Mi nor j urare non potest. A minor cannot 
make oath. Co. Litt. 172b. An infant cannot 
be sworn on a jury. Litt. 289. 

Minor non tenetur  respondere durante m inori 
retate, nisi i n  causa dotis, propter favorem. 3 
BuIst. 143. A minor is not bound to reply 
during his minority, except as a matter of 
favor in a cause of dower. 

Minor q u i  i nfra retatem 1 2  annorum fuerit u l ·  
tagari non  potest, nee extra legem pon i ,  qu ia  
ante  talem retatem ,  non est sub lege al iqua, nee 
in  decenna. Co. Litt. 128. A minor who is un
der twelve years of age cannot be outlawed, 
nor placed without the law, because before 
such age he is not under any law, nor in a 
decennary. 

Minor septemdeeim annis non admittitur fore 

executorem. A person under seventeen years 
is not admitted to be an executor. 6 Coke, 67. 
A rule of ecclesiastical law. 

M INORA REGA L I A� In English law. The 
lesser prerogatives of . the crown, including 
the rights of the revenue. . 1 Bt Comm. 24L 
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M I NO R ITY. The state or condition of a mi
nor ; infancy. 

The smaller number of votes of a delibera
Hve ' assembly ; opposed to majority, (which 
see.) 

M I NT. The place designated by law where 
bullion is coined into money under authority 
of the government. 

A.lso a place of privilege, in Southwark, 
near the king's pris6n, where persons former
ly sheltered themselves from justice under the 
pretext that it was an ancient palace of the 
crown. The privilege is now abolished. 
Wharton. 

M I  NT-MARl<. The masters and workers of 
the English mint, in the indentures made with 
them, agree " to make a privy mark in the 
money they make, of gold and silver, so that 
'they may know which moneys were of their 
own making." After every trial of the pix, 
having proved their moneys to be lawful, they 
are entitled to their quietus under the great 
seal, and to be discharged from all suits or 
actions. Wharton. 

M I NT-MASTER.  One who manages the coin
age. 

M I NTAGE. The charge or commission taken 
by the mint as a consideration for coining into 
money the bullion which is brought to it for 
that purpose ; the same as "seigniorage." 

Also that which is coined or stamped as 
money ; the product of the mint. 

M I N  US. Lat. In the civil law. Less ; less 
than. .The word had also, in some connec
tions, the sense of "not at all." For example, 
a debt remaining wholly unpaid was described 
as "mi.nu,s solu,tum." 

mSAPP'BDPRlATION 

I n B usiness Law 

Memoranda or notes of a transaction or 
proceeding. Thus, the record of the proceed
ings at a meeting of directors or shareholders 
of a company is called the "minutes." 

M I N UT I O. Lat. In the civil law. A lessen
ing ; diminution or reduction. Dig. 4, 5, 1. 

M I RROR. The Mirror of Justice, or of the 
Justices, commonly spoken of as the "Mirror," 
is an ancient treatise on the laws of England, 
supposedly written during the reign of Ed
ward II., and attributed to one Andrew 
Horne. " But it has been thought that the 
germ of it was written before the Conquest 
and that Horne only made additions to it. 

M I S. An inseparable particle used in com
position, to mark an ill sense or depravation 
of the meaning ; as "miscomputation" or 
"misaccompting," i. e., false reckoning. Sev
eral of the words following are illustrations 
of the force of this monosyllable. 

M I SA. 
In  O ld English Law 

The mise or issue in a writ of right. Spel-
man. 

I n  Old Records 

A compact or agreement ; a form of com
promise. Cowell. 

M ISADVENTU RE. A mischance or accident ; 
a casualty caused by the act of one person 
inflicting injury upon another. Homicide "�y 
misadventure" occurs where a man, doing a 
lawful act, without any intention of hurt, un
fortunately kills another. 4 Bl. Oomm. 182 ; 
Williamson v. State, 2 Ohio Cir. Ct. R. 292 ; 
Johnson v. State, 94 Ala. 35, 10 So. 667 ; 
Gaunce v. State, 22 Okl. Cr. 361, 211 P. 517, 
518. 

Minus solvit, qu i  tardius solvit. He does not 
pay who pays too late. Dig. 50, 16, 12, 1. . M I SALLEGE. To cite falsely as a proof or 

argument. 
M I N UTE. In measures of time or circum
ference, a minute is the sixtieth part of an 
hour or degree. 

I n  Practice 

A memorandum of what takes place in 
court, made by authority of the court. Moore 
v. State, 3 Heisk. (Tenn.) 509. 

M I N UTE-BOO I<. A book kept by the clerk or 
prothonotary of a court for entering memoran
da of its proceedings. 

M I N UTE T I T H ES. Small tithes, usually be
longing to the vicar ; e. g. eggs, honey, wax, 
etc. 3 Burn, Eccl. Law 680 ; 6 & 7 Will. IV. c. 
71, §§ 17, 18, 27. 

M I N UTES. 
In Sootch Practice 

A' pleading put into writing before the lord 
ordinary, as the ground of his judgment. 
�ell. 

M I SAPPL I CAT I ON.  Improper, illegal, wrong
ful, or corrupt use or application of funds, 
property, etc. Jewett v. U. S., 100 F. 840, 41 
C. C. A. 88 ; U. S. v. Youtsey (C. C.) 91 F. 867' ; 
U. S. v. Taintor, 28 Fed. Cas. 9 ;  Kingsbury 
v. State, 27 Ariz. 289, 232 P. 887, 890 ; Kansas 
Flour Mills Co. v. American Surety Co. of 
New York, 98 Kan. 618, 158 P. 1118. 

M I SAPPRO P R I AT I ON.  This is not a techni
cal term of law, but it is sometimes applied 
to the misdemeanor which is committed by a 
banker, factor, agent, trustee, etc., who fraud
ulently deals with money, goods, securities, 
etc., intrusted to him, or by a director or pub
lic officer of a corporation or company who 
fraudulently misapplies any of its property. 
Steph. Crim. Dig. 257, et seq. ; Sweet. And 
see Winchester v. Howard, 136 Cal. 432, 64 
P. 692, 89 Am. St. Rep. 153 ; Frey v. Torr�y, 
70 App. Div. 166, 75 N. Y. S. 40 ; Morris v. 
Board of Com'rs of A.dams County, 25 0010. 
App. 416, 139 P. 582, 583. 



MISBEHA VIOE 

M I SBEHAV I O R. III conduct ; improper or 
unlawful behavior. Verdicts are sometimes 
set aside oil the ground of misbehavior of 
jurors. Smith v. Cutler, 10 Wend. (N. Y.) 
590, 25 Am. Dec. 580 ; Turnbull v. Martin, 2 
Daly (N. Y.) 430 ; State v. Arnold, 100 Tenn. 
307, 47 S. W. 221. 

M I SCAR R I AGE. 

I n Medical Jurisprudence 
: The expulsion of the ovum or embryo from 

the' uteru8 within the first six weeks after con
ception. Between that time, and before the 
expiration of the sixth month, when the child 
m�y possibly live, it is termed " abortion." 
When th� delivery takes place soon after the 
sixth month, it is denominated "premature 
labor." But the criminal act of destroying 
or bringing forth prematurely the fcetu8 or un
born offspring of a pregnant woman, at any 
time before birth, is term�d, in law, "procur
trig miscarriage." Chit. Med. Jur. 410. See 
Smith v. State, 33 Me. 59, 54 Am. Dec. 607 ; 
State v. Howard, 32 Vt. 402 ; Mills v. Com., 
13 Pa. 632 ; State v. Crook, 16 Utah, 212, 51 
P,. 1091 ;- State v. Brown, 3 Boyce (Del.) 499, 
85 A. 797, 802. 

The failure of a woman, from causes be
yond her control to carry a fetus to maturity. 
Flory v. Supreme Tribe of Ben Hur, 98 Neb. 
160, 152 N. W. 295. 

I n  Practice 

As used in the statute of frauds, ("debt, 
default, or miscarriage of another,") this term 
means any species of unlawful conduct or 
wrongful act for which the doer could be 
held liable in a civil action. Gansey v. Orr, 
173 Mo. 532, 73 S. W. 477. 
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M ISCOGN I SANT. Ignorant ; uninformed. 
The word is obsolete. 

M ISCO N DUCT. Any unlawful conduct on the 
part of a person concerned in the administra
tion of justice which is prejudicial to the 
rights of parties or to the right determination 
of the cause ; as "misconduct of jurors," "mis
conduct of an arbitrator." The term is also 
used to express a dereliction from duty, in
jurious to another, on the part of one em
ployed in a professional capacity, as an ftt
torney at law, (Stage v. Stevens, 1 Denio [N. 
Y.] 267,) or a public officer, (State v. Leach, 
60 Me. 58, 11 A,m. Rep. 172.) 

Within rule as to self-defense, defendant's "mis
conduct," provoking an assault, is not confined to 
physical acts, but contemplates and includes such 
violent and indecent language as is calculated to 
provoke a breach of the peace. Scott v. Common- ,  
wealth, 143 Va. 510, 129 S .  E .  360, 362. 

M I SC O N D UCT I N  O F F I CE.  Any unlawful 
behavior by a public officer in relation to the 
duties of his office, willful in character. Kes
ling v. Moore, 135 S. E. 246, 102 W. Va. 251 ; 
State v. Young, 203 P. 489, 490, 20 Okl. Cr. 
397. 

M I SCONT I N UANCE. In practi<:e. An im
proper continuance ; want of proper form in 
a ,continuance ; the same with "discontinu
ance." Cowell. 

M I SC R EANT. In old English law. An apos
tate ; an unbeliever ; one who totally re
nounced Christianity. 4 Bl. Comm. 44. 

M I SDATE. A false or erroneous date affixed 
to a paper or document. 

M I SD E L I V ERY. The delivery of property 
by a carrier or warehouseman to a person 
not authorized by the owner or person to 
whom the carrier or warehouseman is bound 
by his contract to deliver it. Cleveland, etc., 
R. Co. v. Potts, 33 Ind. App. 564, 71 N. E. 
689 ; Forbes v. Boston & L. R. Co., 133 Mass. 
156. 

M ISCA R R I AGE OF JUST I CE.  Under laws 
providing that a judgment shall not be re
versed for error which has not resulted in a 
miscarriage of justice, the words "miscarriage 
of justice" mean no more than that the sub
stantial rights of a party have been preju
diced. State v. Cluff, 48 Utah, 102, 158 P. 
701, 703 ;  State v. Nell, 117 Wash. 142, 202 P. 
7, 8. M I SDEMEANANT. A person guilty of a mis
M I SCAST I NG.  An error in auditing and demeanor ; one sentenced to punishment up
numbering. It does not include any pretend- on conviction of a misdemeanor. See First
ed miscasting or misvaluing. 4 Bouvier, lnst. Class Misdemeanant. 
n. 4128. 

M I SCEGENAT I ON.  Mixture of races ; mar
riage between persons of different races ; as 
betw�en a white person and a negro. 

M I SCHARGE. An erroneous charge ; a 
charge, given by a court to a jury, which in
volves errors for which the judgment may be 
reversed. 

M I SCH I EF. In legislative parlance, the word 
is often used to signify the evil or danger 
which a statute is intended to cure or avoid. 

In the phrase "malicious mischief,'" (which 
see,) ' it imports a wanton or reckless ' injury 
to persons or property. 

M I SDEMEANO R .  In criminal law. A gen
eral Ilame for criminal offenses of every sort:. 
punishable by indictment or special proceed
ings, Which do not in law amount to the grade 
of felony. 

A misdemeanor is an act committed or 
omitted in violation of a public law either for
bidding or commanding it. State v. Magee 
PUb. Co., 224 P. 1028; 1031, 29 N. M. 455, 38 
A. L. R. 142 ; State v. Jackson, 77 So. 196, 
197, 142 La. 540, L. R. A. 1918B, 1178. This 
general definition, however, comprehends 
both "crimes" and "misdemeanors," which, 
properly speaking, are mere synonymous 
terms ; though, in common . usage, the word 
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"crimes" is made to denote such offenses. as 
are of a deeper aud -more atrocious dye ;( while 
smaller faults :and 'omissions of less· conse
q.uence �re comprised under the milder term 
of "misdemeanors" only. In the English la lV, 
"misdemeanor" is generally used in contra
distinction to "felony ;" and misdemeanors 
comprehend all indictable offenses which do 
not amount to felony, as libels, conspiracies, 
attempts, and solicitations to commit felonies, 
etc. Brown. And see People v. Upson, 79 
Hun, 87, 29 N. Y. Supp. 615 ; In re Bergin, 31 
Wis. 386 ; Kelly v. People, 132 Ill. 363, 24 
N. E. 56 ; State v. Hunter, 67 Ala. 83 ; Waish 
v. People, 65 Ill. 65, 16 Am. Rep. 569. 

Under modern statutes the distinction between 
felonies and misdemeanors is. not whether the of� 
fense is infamous, but whether it is punishable by 
imprisonment in the penitentiary or capUaUy, in 
which case it is a "felony" ; otherwise a "misde
meanor." Jones v. Brinkley, 174 N. C. 23, 93 S. E. 
372, 373 ; Lee Lewis, Inc., v. Dosch, 193 Ky. 163, 235 
S. W. 355, 356 ; Jackson v. State, 10 Okl. Cr. 549, 139 
P. 704. The grade of the offense is determined by the 
kind and extent of the punishment which may be 
inflicted, and not by the actual sentfJnce. People 
v. Hayman, 159 N. Y. S. 981, 982, 94 Misc. Rep. 624. 

M I SD ESC R I PT I ON.  An error or falsity in 
the description of the subject-matter of a con
tract which deceives one of the parties to his 
injury, or is misleading in a material or sub
stantial point. 

M I S D I RECT I ON.  In practice. An error . 
made by a j udge in instructing the jury upon 
the trial of a cause. 

M I SE. The issue in a writ of right. When 
the tenant in a writ of right pleads that his 
title is better than the demandant's, he is 
said to join the mise on the mere right. 

Also expenses ; costs ; disbursements in an 
action. 

M I SE-M ONEY. Money paid by way of con
tract or composition to purchase any liberty, 
etc. Blount. 

M isera e·st servitus, ubi  j us est vagu m  aut in 
certum.  It is a wretched state of  slavery 
which subsists where the law is vague or un
certain. 4 Inst. 245 ; Broomz Max. 150. 

M I SERA B I LE D E POS I T U M .  Lat. In the 
civil law. The name of an involuntary depos
it, made under pressing necessity ; as, for 
instance, shipwreck, fire, or other inevitable 
calamity. Potli. Proc. Civile, pt. 5, c. 1, § 1 ;  
Code La. art. 2935 (Civ. Code, art. 2964). 

M I SERERE. The name and first word of 
one of the penitential psalms, being that 
which was commonly used to be given by the 
ordinary to such condemned malefactors ' as 
were allowed the benefit of clergy ; whence 
it is also called the "psalm of mercy." Whar
ton. 

M,ISE,R ICORDIA. Lat. , MeJ;(lY � ' .  a �ne� ;o� 
amerciaIl}ent ; .  an arbitrary ()r di�cretionarr\ 
amercement. . : : : .; 
M I SE R I CO R D I A  C O M M U N I S. ' In old ' :'Enjf 
lish law� ' A fine set on a whole county: or:'h1in; 
dred. 

. 
. :. : : 

M I SFEASANCE. A misdeed Or trespass: 
The improper performance of some-; act which; 
a man 'may lawfully do. 3 Steph. Comill . . 460; 
And see Bell v. Josselyn, 3 Gray ' (Mass,)' 309;' 
63 Am. Dec. 741 ; Illillois Cent. ' R. '  Co> v� 
Foulks, 191 Ill. 57, 60 N. K' SSO ; Dudley: ;.,�. 
Flemingsburg, 115 Ky. 5, 72 S. W. 327, M 
L. R. A. 575, 103 Am. St: Rep. 253 ; Maddock 
v. Riggs, 190 P. 12, 14, 106 Kan. 808, 12 A. 
L. R. -216 ; Owens v. Nichols, 77 S. E. 635. 
636, 139 Ga. 475. 

Misfeasance, strictly, is the failure to do a lawful 
act in a proper manner, omitting to do it as · it should 

be done ; while malfeasance . is the doing an act 
wholly wrongful ; and nonfeasance is an omission to 
perform a duty, or a total neglect . of duty. State 
V. Dean, 98 W. Va. 88, 126 S. E. 411 ; Carlisl� V" 
Burke, 82 Misc. 282, 144 N. Y. S. i63, 164. But " mis., 
feasance" is often used in the sense of ilinalfeas� 

ance." Coite v. Lynes, 33 Conn. 109 ; Brooks' V. 
Hornbeck (Tex. Giv. App.)  274 S. W. 162, 163. ' . .  ! 

M I SFEAZANCE. See Misfeasance. 

M I SFORTU NE. An adverse event; .calamity,' 
01' evil fortune, arising by accident, (01' withi 
out the · will or concurrence of him who ·suf� 
fers from it,) and not to be foreseen 01' guard! 
ed against by �are or prudence. See 20 Q. 
B. Div. 816. . Swetland v. Swetland, 100 N. 
J. Eq. 196, 134 A. 822, . 829. ' IIi its' applica
tion to the law of homicide, th,is term always 
involves the further idea that the pet:son 
causing the death .is not at the time engll:geq 
in any unlawful act .. 4 · BI. Comm. 182: 
Gaunce v. State, 211 ·P. 511, 518, 22 0kl. Cr, 
361. . :  

M I SJO I N D E R. See Joinder. 

M I SI{EN N I NG.  In Saxon apd old English 
law. An unjust 01' irregular summoning t6 
court ; to speak unsteadily in court ; to vary 
in one's plea. Cowell ; Blount ; ·Spelman. I 

M I SLAY. To deposit in a place not after, 
wards recollected ;  to ' lose anytping .by f<if.
getfulness of the place wher� ..it was lald� 
Shehane v. State, 13 Tex. App. 535. 

M ISLEAD I N G. Delusive ; calclllated to lead 
astray or to lead into error. I?iamond 1;>riij 
Contracting Co. v. International Diamolld 
Drill Contracting Co., 179 P. 120, '122; ' 106 
\Vash. 72. Instructions which are of su�h a 
nature as to be misunderstood by the jury, 
or to give them a wrong impl'ession,; are said 
to be "misleading." , , . 

M ISNOM ER. Mistake hi" I1alne ; the giving 
an incorrect name to a person in a ·  pleading, 
deed, 01' other instrument. . _ , n, _" , : :  . . . , t ' , :  



MISPLEADING 

M I SPLEA D I N G. Pleading incorrectly, o� 
omitting anything in pleading which is essen
tial to the support or defense Df an action, is 
so called ; as in the case of a plaintiff not 
merely stating his title in a defective man
ner, but settng forth a title which is essen
tially defective in itself ; or if, to an action 
of debt, the defendant pleads "not guilty" in
stead of . nil debet. BrDwn. See Lovett v. 
Pell, 22 Wend. (N. Y.) 376 ; Chicago & A. R. 
Go. v. Murphy, 198 Ill. 462, 64 N. E. 1011 ; 
State ex reI. Smith v. Trimble, 285 S. W. 729, 
731, 315 Mo. 166. 
M ISPR I S I O N. 

I n  Crim inal Law 
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is a party to it) in a false or deceitful man� 
ner, sO' that he conceives a wrong idea of its 
tenor or contents. See 5 Coke, 19 ; 6 East, 
309 ; Hallenbeck v. Dewitt, 2 JDhns. (N. Y.) 
464. 

M ISREC I TA L. The erroneous Dr incorrect 
recital of a matter Df fact, either in an agree� 
ment, deed, or pleading. 

M ISREPRESENTAT I O N. An untrue state
ment of fact. An incorrect or false representa
tion. That which, if accepted, leads the mind 
to an apprehension of a condition other and 
different from that which exists. Colloquial· 
ly it is understood to mean a statement made 
to deceive or mislead. Haigh v. White Way 
Laundry Co., 164 Iowa, 143, 145 N. W. 473, 

A term used to signify every cO'nsiderable ' 474, 50 L. R. A. (N. S.) 1091 ; Zackwik v. 
misdemeanor which has not a certain name Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 
giv,en to it by law. 3 Inst. 36. But more par- 135, 138. 
ticularly and properly the term denotes ei- In a limited sense, an intentiO'nal false 
ther (1) a contempt against the sovereign, the statement respecting a matter O'f fact, made 
government, or the CDUrts of justice, includ- by one of the parties to a contract, which is 
lng not only cO'ntempts of cDurt, properly so material to' the contract and influential in pro;
called, but also all forms of seditious or dis- ducing it. Wise v. Fuller, 29 N. J. Eq. 262 ; 
loyal conduct and leze-majesty ; (2) malad- Hicks v. Wynn, 137 Va. 186, 119 S. E. 133, 135. 
ministratiDn of high public office, including 
peculation of the public funds ; (3) neglect or 
light account made of a crime, that is, failure 
in the duty of a citizen to endeavor to prevent 
the commission Df a crime, or, having knowl
edge of its commission, to reveal it to the 
proper authDrities. See 4 Bl. Comm. 119-
126 ; State v. Biddle, 124 A. 804, 805, 2 W. W. 
Harr. (Del.) 401. 

-Misprision of felony. The offense of conceal
ing a felony committed by anDther, but with
o'Q.t such previDus cDncert with Dr subsequent 
assistance to the felon as would make the 
party concealing an accessory befDre or after 
the fact. 4 Steph. Comm. 260 ; 4 Bl. Comm. 
121 ; Carpenter v. State, 62 Ark. 286, 36 S. 
W; 900. 

-Misprision of treason.  The bare knDwledge 
and cDncealment of an act of treasDn or trea
sonable plDt, that is, withDUt .any assent or 
participation therein, fDr if the latter ele
ments be present the party becomes a princi
pal. 4 Bl. Comm. 120 ; Pen. Oode Cal. § 38. 

-Nenative m ispr'ision .  The concealment of 
sDmething which ought to be revealed ; that 
is, misprision in the third of the specific mean
ings given above. 

-Positive m isprision.  The commission of 
sO'mething which ought not to be done ; that 
ls, misprision in the first and second of the 
specific meanings given above. 

In Practice 

A clerical error or mistake made by a clerk 
or other judicial or ministerial officer in writ
ing or keeping records. See Merrill v. Miller, 

.28, Mont. 134, 72 Pac. 427. 

A " misrepresentation," which justifies the rescis:' 
sion of a contract, is a false statement of a SUbstan
tive fact, or any conduct which leads to a belief of 
a substantive fact material to proper understanding 
of the matter in hand, made with intent to deceive or 
mislead. Rhodes v. Uhl, 189 Iowa, 408, 178 N. W. 394, 
400. 

Misrepresentation such as will amount to false 
pretense is not confined to mere oral misstate
ments of fact but include� distribution of printed 
matter, or a course of conduct, manifestly intended 
to deceive as to conditions actually existing. Cciin� 
monwealth v. Dougherty, 84 Pa. Super. Ct. 319, 321. 

False or fraudulent misrepresentation is a repre� 
sentation contrary to the fact, made by a person 
with a knowledge of its falsehood, and being the 
cause of the other party's entering into the contract. 
6 Clark & F. 232. 

Negligent misrepresentation is a false repre�en,;, 
tation made by a person who has no reasonable 
grounds for believing it to be true, though he does 
not know that it is untrue, or even believes it to be 
true. L. R. 4 H. L. 79. 

Innocent misrepresentation occurs where the per� 
son making the representation had reasonable 
grounds for believing it to be true. . L. R. 2 Q. B. 
580. 

I n  I nsul"'ance Law 

A statement- of something as a fact which 
is untrue and material to the risk, and which 
the insured states, knowing it to be untrue, 
in an attempt to deceive, or which he states 
positively is true withDUt knowing it to be 
true, and which has a tendency to. mislead. 
Hancock v. National Council Df The Knights 
and Ladies of Security, 303 Ill. 66, 135 N. E. 
33, 35 ; Ebner v. OhiO' State Life Ins. Co., 69 
Ind. App. 32, 121 N. E. ' 315, 322 ; . '  Zackwik v. 
Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 
135, 138 ; Franklin Life . .  Ins. Co •. v. Dossett 
(Tex. eiv. App;) 2(35 S . . ·.�. 2ij9, :261. 

'M I S READIN G. Readlng a deed or other in- -Material misrepresentation. In " iiIsuHin�e 
strument to an illiterate or blind man (whO' law, one that would influence a prudentl litt-
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surer in determining whether' or not to ac
cept the risk, or in fixing the amount of th� 
premium in. the event of such acceptance. 
,Sovereign Camp, W. O. W., v. Parker, 36 Ga. 
App. 695 , 138 ,S. E. 86, 87. 

',M I SSA. Lat. The mass. 

M I SSfE PRESBYTER. A priest in orders. 
Blount. 

M ISS,AL. Tlie mass-book. 

M I SSI L I A. In Roman law. Gifts or liberali
,ties, which , the prretors and consuls were in 
the habit of throwing among the people. Inst. 
2, 1, 45. 

M I SS I N G  SH I P. In maritime law. A vessel 'is so called when, computed from her known 
day of sailing, the time that has elapsed ex
ceeds the average duration of similar voy
ages at the same season of the year. 2 Duer, 
Ins. 469. 

M I SS I ONARI ES. The term "missionaries," · 
as used in the liquor trade, appUes to men 
employed to visit saloons throughout the 
country and puff liquors of particular manu
facture, so that salesmen of wholesalers and 
jobbers will find the way prepared for them. 
Giram Walker & Sons v. Corning & Co. (D. C.) 
255 F. 129, 130. 

M I SSI O NS. In church parlance, the estab
lishment of churches and schools and relief 
depots through which are taught the princi
-pIes of Christianity, the afflicted cared for, 
:and the needy supplied. Hitchcock v. Board 
of Home Missions, 259 Ill. 288, 102 N. E. 741, 
744, Ann. Cas. 1915B, 1. 

M I SS I V ES. In Scotch law. Writings passed 
between parties as evidence of a transaction. 
Bell. 

M ISSTA I C US. In old records. A messenger. 

'M I SSU RA. The ceremonies used in a Roman 
Catholic church to recommend and dismiss a 
dying person. 

M IST AI< E. Some unintentional act, omis
sion, or error arising from ignorance, surprise, 
imposition, or misplaced confidence. Code Ga. 
§ 3117 (Oiv. Code 1910, § 4570) ; 1 Story, Eq. 
'Jur. § 110. 

A mistake exists when a person, under 
some erroneous conviction of law or fact, does, 
or omits to do, some act , which, but for the 
'erroneous conviction, he would not have done 
or omitted. Jeremy, Eq. JUl'. 358. It may 
arise either from unconsciousness, ignorance, 
forgetfulness, imposition, or misplaced con
fidence. Bisph. Eq. § 185. And see Allen v. 
'Elder, 76 Ga. 677, 2 Am. St. Rep. 63 ;  Russell 
v. Colyar, 4 Heisk. (Tenn.) 154 ; Peasley v. 
,McFadden, 68 Cal. 611, 10 P. 179 ; Cummins 

, v. Bulgin, 37 N. J. Eq. 476 ; Chicago, etc., R. 
Co. v. Hay, 119 111. 493, 10 N. E.. 29 ; 1\IcLoney 
v. Edgar, 7 Pa. Cp. Ct. R. 29 ; Burton v. Ameri
can Bonding & Trust Co., 182 Ky. 637, 206 S. 

MISTRIAL 

W. 884, 886 ; Alterac v. Bushko, 132 A. 511, 
512, 99 N. J. Eq. 213 ; National Loan & In� 
vestment Co. v. Bleasdale, 159 Iowa, ,529, 141 
N. 'W. 456, 458. ' 

Mistake of fact is a mistake not caused by the 
neglect of a legal duty on the part of the person 
making , the mistake, and consisting in (1) an un
conscious ignorance or forgetfulness of a fact, past 
or present, material to the contract ; or (2) belief 
in the present existence of a thing material to the 
contract which does not exist, or in the past existence 
of such a thing which has not existed. Civ. Code 
Cal. § 1577. Bea'sley v. Beasley, 206 Ala. 480, 90 So. 
347, 348 ; Brackett's Case, 126 Me. 365, 138 A. 557, 
558. 

A mistake of law happens when a p arty, having 
full 'knowledge of the facts, comes to an erroneous 
conclusion as to their legal effect. It is a mist!iken 
opinion or inference, arising from an imperfect or 
incorrect exercise of the judgment, upon facts ; and 
necessarily presupposes that the person forming it 
is in full possession of the facts. The facts precede 
the law, and the true and false opinion alike imply 
an acquaintance with them. The one is  the result 
of a correct application of legal principles, which 
every man is presumed to know, and is called "law ; "  
the other, the result of a faulty application, and is 
called a "mistake of law." Hurd v. Hall, 12. Wis. 
124 ; Barnett v. Douglas, 102 Ok!. 85, 226 P. 1035, 1037, 
39 A. L. R. 188 ; Dampskibs Aktieselskabet Thor v. 
Tropical Fruit Co. (C. C. A.) 281 F. 740, 743 ; O'Brien 

v. Det Forende Damphibs Selskab, 91 N. J. Law, 244, 
109 A. 517, 518. 

• ' 
Mutua� mistake is where the parties have a com

mon intention, but it is induced by a common or 
mutual mistake. See Paine-Fishburn Granite Co. v. 
Reynoldson, 115 Neb. 520, 213 N. W. 750, 751 ; North
west Thresher Co. v. McNinch, 42 Okl. 155, 140 P. 
1170, 1172 ; Hemphill v. New York Life Ins. Co., 195 
Ky. 783, 2.43 S. W. 1040, 1042 ; O'Reilly's Case, 258 
Mass. 205, 154 N. E. 851, 853 ; New Departure Mfg. 
Co. v. Rockwell-Drake Corp. (C. C. A. ) 287 F. 328, 
332 ; Zuspann v. Roy, 102 Kan. 188, 170 P. 387, 389 ; 
Jentzsch v. Roenfanz, 185 Wis. 189, 201 N. W. 504; 
5D5 ; Universal Sec. Co. v. American Pipe & Con
struction Co., 95 N. J. Eq. 752, 123 A. 618, 619. "Mu
tual" as used in the expression mutual mistake of 
fact expresses a thought of reciprocity and dis
tinguishes it from a mistake which is a common 
mistake of both parties. There is something of the 
thought of a common mistake because it must af� 
fect both parties. Mistake of fact as ground for 
relief may be neither "mutual" nor common in the 
strict sense because it may be wholly the mistake 
of one of the parties, the other being wholly ignorant 
both of the fact upon the faith of which the other has 
mistakenly acted and that the other has acted upon 
such an understanding of the fact sitlJation. United 
states Fidelity & Guaranty Co. v. Heller ( D. C.) 259 
F. 885, 890. See, also, Litteral v. Bevins, 186 Ky. 
514, 217 S.  W. 369, 370 ; Parchen v. Chessman 53 
Mont. 430, 164. P. 531, 532.. 

' 

M I STE RY. A trade 0)' calling. Cowell. 

M I ST RESS. The proper style of the wife of 
an esquire or a gentleman in England. 

M I STRI AL. An erroneous, invalid, or nuga
tory trial ; a trial of an action which cannot 
stand in law because of want of jurisdiction, 
or a wrong drawing of jurors, or disregard 
of some other fundamental requisite. C. ' W. 
Hunt Co. v. Boston Elevated Ry. Co. ,  217 



MISUSER 

Mass. 319, 104 N. E. 728, 729 ; Illinois Oil Co. 
v. Grandstaff, 118 Okl. 101, 246 P. 832, 833. 

M I SUSER. An unlawful use of a right. 
Abuse of an office or franchise. 2 Bl. Comm. 
153. 

M IT I GAT I ON. Alleviation ; abatement or 
diminution of a penalty or punishment im
posed by law. "Mitigating circumstances" 
are such as do not constitute a justification or 
excuse of the offense in question, but which, 
in fairness and mercy, may be considered as 
extenuating or reducing the degree of moral 
culpability. See Heaton v. Wright, 10 How. 
Pr�c. (N. Y.) 82 ; Wandell v. Edwards, 25 
Hun (N. Y.) 500 ; Hess v. New York Press 
Co., 49 N. Y. S. 894, �6 App. Div. 73. 

M IT I GAT I ON O F  DAMAGES. A reduction 
of .the amount of damages, not by proof of 
facts which are a . bar to a part of the plain
tiff's cause of a ction, or a justification, nor 
yet of facts which constitute a' cause of ac
tion in favor of the defendant, but rather 
facts which show that the plaintiff's conceded 
cause of action does not entitle him to so 
large an amount as the showing on his side 
would othel;wise justify the jury in allowing 
him. 1 Suth. Dam. 22,6. 

M IT I OR SENSUS. Lat. The more favorable 
acceptation. 

Mitius i mperanti melius paretu r. The more 
mildly one commands, the better is he obeyed. 
3 Inst. 24. 

M ITOYEN N ETE. In French law. The joint 
ownership of two neighbors in a wall, ditch, 
or hedge which separates their estates. 

M ITTENDO MAN USC R I PT U M  PED I S  F I N I S. 
An abolished judicial writ addressed to the 
treasurer and chamberlain of the exchequer 
to search for and transmit the foot of a fine 
acknowledged before justices in eyre into the 
common pleas., Reg. Orig. 14. 

' 

M l iTER. L. Fr. To put, to send, or to pass ; 
as, mitter l'estate, to pass the estate ; mitter 
le droit, to pass a right. These words are 
used to , distinguish different kinds of re
leases. " ,  i '  

M I -rTER AVANT. L. Fr� In old practice. 
To put before ; to present before a court ; to '
produc e  in court. 

M I TT I M US. 

I n- Old Engl ish Law 

A writ. ,enclosing a record sent to be tried 
in a 'cOl,uity,palatine ; it derives its name from 
the Latin word mittimus, ,jwe send." It is the 
jury process of· these counties, and commands 
tJle, ,proper officer of the county palatine to 
command the sheriff to summon the jury for 
the trial: of the cause, and to return the recO'rd, 
etc. ,Territory v. Hattickr 2 Mart. O. S. (La.) 
88.; , . )  '1 5 :  j , ' ,, ; . 'j : 
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I n  C riminal '  Practice 

The name of a precept in writing, issuing 
from a court or magistrate, directed to' the 
sheriff or other officer, commanding him to 
convey to the prison the person named therein, 
and to the jailer, commanding him to receive 
and safely keep such person until he shall 
be delivered by due course of law. Pub. St. 
Mass. 1882, p. 1293. Connolly v. Anderson, 
112 Mass. 62 ; Saunders v. U. S. (D. C.) 73 F. 
786 ; Scott v. Spiegel, 67 Conn. 349, 35 A. 262. 

M I X ED. Formed by admixture or commin
gling ; partaking of the nature, character, or 
legal attributes of two or more distinct kinds 
or classes. 

M I XED LAWS. A name sometimes given to 
those which concern both persons and prop
erty. 

M I X E D  QUEST I ON OF LAW A N D  FACT. A 
question depending for solution on questions 
of both law and fact, but is really a question 

. of either law or fact to be decided by either 
judge or jury. State v. Hayes, 162 La. 917, 
111 So. 327, 329. 

M I XED QU EST I O N S. This phrase may mean 
either those which arise from the conflict of' 
foreign and domestic laws, or questionS' arising 
on a trial involving both law and fact. See 
Bennett v. Eddy, 120 Mich. 300, 79 N. W. 481. 

M IX E D  S U BJ ECTS OF PROPERTY. Such 
as fall within the definition of things real, but 
which are attended, nevertheless, with some 
of the legal qualities of things personal, as 
emblements, fixtures, and shares in public 
undertakings, connected with land. Besides 
these, there are others which, though things 
personal in point of definition, are, in respect 
of some of their legal qualities, of the nature 
of things real ; such are animals terre naturre, 
charters and deeds, court rolls, and other evi
dences of the land, together with the chests 
in which they are contained, ancient family 
pictures, ornaments, tombstones, coats of ar
mor, with pennons and other ensigns, and es
pecially heir-looms. Wharton. 

M I XED TRA I N. "Mixed train" is one carry
ing both passengers and freight. State v. Chi
cago, St. P., 1\1. & O. ' Ry. Co., 115 Neb. 306, 
212 N. W. 535, 536 ; Arizona Eastern R. Co. v. 
State, 29 Ariz. 446, 242 P. 870, 871. 

M I X E D  T R I BUNALS. A name given to an 
international jurisdiction introduced into 
Egypt in 1878, after negotiations with the va
rious Christian Powers of Europe. This tri
bunal made the administration of civil justice 
quite independent of the government of Egypt. 
They have jurisdiction over cases between 
persons of different nationalities, whether 
native or European, but criminal charges 
against natives are heard in the native crim- ·  
inal courts apd those a.gainst, Europeans in 
the proper consular courts. . There are, three 
first · instance courts, one at AlexaIidrht with 
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eighteen judges, of whom twelve are foreign, 
one at Cairo with nineteen judges, of whom 
thirteen are foreign, and one at Mansurah 
with nine judges, of whom six are foreign, 
and ' a Court of Appeal sitting at Alexandria, 
composed of fifteen judges. The jurisdiction 
cannot be invoked unless one party is a for
eigner, but it is said to be not uncommon for 
E,gyptian merchants to assign their claims to 
foreigners, so as to get them into these courts. 
See Ann. Bull. of Compo Law Bureau, 1911, p. 
43. The judges are subjects of various Euro
pean states, and of the 'United States and Bra
zil. They are appointed by their respective 
governments ; Milner, England in Egypt. 

These courts were instituted for a period of 
five years only, and have been renewed at 
various times. Bonfils, Manual of Int. Law 
460' ; 23 L. Q. R. 40'9 ; and see 8 Encyc. Laws 
of Eng. 445. 

MODERA:'l'E' SPBED 

distinct meanings, and ' are sometimes used 
separately in legal language, the word "mob
bing" being peculiarly applicable to the un

lawful assemblage' and violence of a number 
of persons, and that of "rioting" to the out
rageous behavior of a single individual. Alis. 
Crim. Law, C. 23, p. 50'9. 

M O B I  L I A. Lat. Movables ; movable things ; 
otherwise called "res mobUes." 

M obil ia. non  habent situm.  Movables have no 
situs or local habitation. Holmes V. Remsen, 
4 Johns. (N. Y.) Ch. 472, 8 Am. Dec. 581. 

Mobil ia seq uuntur  persona.m. Movables follow 
the [law of the] person. Story, Confl. Law, 
§ 378 ; Broom, l\Iax. 522. 

MOCI<. To deride, to laugh at, to ridicule, 
to treat with scorn and contempt. State V. 
Warner, 34 Oonn. 279. 

MOCI{ADO ES. A kind of cloth made in Eng
land, mentioned in St. 23 Eliz. C. 9. 

As to mixed "Action," "Blood," "Oontract," 
"Governmertt," "Jury," I'Larceny," "lVIar
riage," "Nuisance," "Policy," "Presumption," 
"Property," "Tithes," and "War," see those 
titles. M O D E. The manner in which a thing is done ; 

as the mode of proceeding, the mode of proc
M I XT I ON. The mixture or confusion of ess. Anderson's L. Dict. 
goods or chattels belonging severally to differ
ent owners, in such a way that they can no 
longer be ' separated or distinguished ; as 
",-here two measures of wine belonging to dif
ferent persons are poured togethel: into the 
same cask. 

M I XT U M  I M PERI UM.  Lat. In old English 
law. Mixed authority ; a kind of ciyil pow
er. A term applied by Lord Hale to the "pow
er" of certain subordinate civil magistrates 
as ' distinct from "jurisdiction." Hale, Anal. 
§ 11. 

M O B. An assemblage of many people, act
ing in a violent and disorderly manner, defy
ing the law, and committing, or threatening 
to commit, depredations upon property or vio
lence to persons. Alexander v. State, 40 Tex. 
Cr. R. 395, 50 S. W. 716 ; Marshall v. Buffalo, 
50' App. Div. 149, 64 N. Y. S. 411 ; Cham
paign County v. Church, 62 Ohio St. 318, 57 
N. E. 50, 48 L·. R. A. 738, 78 Am. St. Rep. 
718 ; Board of Com'rs of Butler County v. 
Beaty, 11 Ohio App. 111, 112 ; Cantey V. Clar
endon Oounty, 10'1 S. C. 141, 85 S. E. 228, 229. 

The word, in legal use, is practically synony
mous with "riot," but the latter is the more 
correct term. Koska v. Kansas City, 123 Kan. 
362, 255 P. 57, 58 ; Moore v. 'City of Wichita, 
106 Kan. 636, 189 P. 372, 276 ; Blakeman v. 
City of Wichita, 93 Kan. 444, 144 P. 816, L. 
R. A. 1915C, 578, Ann. Cas. 1916D, 188. 

M O B B I N G  A N D  R I OT I NG.  In Scotch law. 
A general term including all those convoca
tions of the lieges for violent and unlawful 
purposes, which are attended with injury to 
the persons or property of the lieges, or terror 
and alarm to the neighborhood in which it 
takes place. The two phrases are usually 
placed together ; but, nevertheless, they have 

M O D EL. A pattern or representation of 
something to be made. A fac simile of some
thing invented, made on a reduced scale, in 
compliance with the patent laws. See State V. 
Fox, 25 N. J. Law, 566 ; Montana Ore Pur
chasing Co. v. Boston, �tc., Min. Co., 27 Mont. 
288, 70 P. 1126. 

MOD ERAM EN I NCU LPATIE TUTELIE. Lat. 
In Roman law. The regulation of justifiable 
defense. A term used to express that degree 
of force in defense of the person Dr property 
which a person might safely use, although it 
should occasion the death of the aggressor. 
Calvin ; Bell. 

M O D E RATA M I SERI CORD I A. A writ 
founded on Magna Charta" which lies for him 
whO' is amerced in a court, not of record, for 
any transgression beyO'nd the quality or quan
tity of the offense. It is addressed to' the lord 
of the court, or his bailiff, commanding him 
to take a moderate amerdament of the par
ties. New Nat. Brev. 167 ; Fitzh. Nat. Brev. 
76. 

M O D ERATE CAST i GAVI T. Lat. In plead
ing. He moderately chastised. The name of a 
plea in trespass which justifies an alleged bat
tery on the ground that it consisted in a mod
erate chastisement of the plaintiff by the de
fendant, which, from their relations, the lat
ter had a legal right to inflict. 

M O D ERATE SPEED. In admiralty law. As 
applied to' a steam-vessel, "sueh speed only is 
moderate as will permit the steamer reason
ably and effectually to avoid a collision by 
slackening speed, or by stopping and revers
ing, within the distance at which an apprDach
ing vessel can be seen." The City of New 
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York (C. C.) 35 F. 609 ; The Allianca (D. C.) 
:39 F. 480 ; The State of Alabama (D. C.) 17 
F. 852 ; The City of Norfolk (0. O. A.) 266 F. 
641 ,  H4:) ; 'I'he Pemaquid (D. O.) 255 F. 709, 
712 ; New York & Cuba Mail S. S. Co. v. U. S. 
(D. C.) 300 F. 827, 830 ; The Oity of Richmond 
(D. C.) 265 F. 722, 723. As to sailing vessel, 
see The Robert M. Thompson (0. O. A.) 244 F. 
662, 671. 

M O D ERATO R. A chairman or president of 
an assembly. A person appointed to preside 
at a popular meeting. The presiding officer of 
town-meetings in New England is so called. 
, S ee Wheeler v. Oarter, 180 Mass. 382, 62 N. 
�J. 471. 

M O D I AT I O. In old English law. A certain 
duty paid for every tierce of wine. 

Modica cireu mstantia facti jus  m u tat. A small 
circumstance attending an act m::lY change 
the law. 

M O D I F I CAT I O N. A change ; an alteration 
which introduces new elements into the de
tails, or cancels some of them, but leaves the 
general purpose and effect of the subject-mat
ter intact. Wiley v. Obrporation of Bluffton, 
111 Ind. 152, 12 N. E. 165 ; State v. Tucker, 
36 Or. 291, 61 P. 894, 51 L. R. A. 246 ; Astor 
v. L'Amoreux, 4 Sandf. (N. Y.) 538; Knights 
of Pythias of North America v. Long, 117 Ark. 
136, 174 S. W. 1197, 1199. 

"Modification" is not exactly synonymous with 
"amendment," for the forme'r term denotes some 
minor change in the substance of the thing, with
out reference to its improvement or deterioration 
thereby, while the latter word imports an ameliora
tion of the thing ( as by changing the . pnraseology of 
an instrument, so as to make it more distinct or 
specific) without involving the idea of any change in 
substance or, essence. 

I n  Sc,otch Law 

The term usually applied to the decree of 
the teind court, awarding a suitable stipend 
to the minister of a parish. Bell. 

M O D I FY. To alter ; to change in incidental 
or , subordinate fea tures ; enlarge, extend ; 
limit, reduce. State v. Lincoln, 133 Minn. 
178, . 158 N. W. 50, 52 ; U. S. 'V. Felder (D. 
C.) 13 F.(2d) 527, 528. See Modification. 

M O D  I US. La t. A mea'sure. S'pecifically, a 
Roman dry measure having a capacity of 
about 550 cubic inches ; but in medieval Eng
lish law used as an approximate translation 
of the word "bushel." 

M O D I US TERRIE VEL AGR I .  In old Eng
lish law. A quantity of ground containing in 
length and bre�dth 100 feet. 

MODO ET FO RMA. Lat. In manner and 
form. 'Yards used in the old Latin forms 
of pleadings by way of traverse, and literally 
translated in the modern precedents, import
ing that the party traversing denies the al-� 

1198 

legation of the other party, not only in it::; 
general effect, but in the exact manner and 
form in which it  is  made. Steph. PI. 189, 100. 

M O D US. Lat. 

I n the Civil Law 

Manner ; means ; way. 

I n  Old Conveyancing  

Mode ; manner ; the arrangement or ex
pression of the terms of a contract or con
veyance. 

Also a consideration ; the consideration of 
a conveyance, technically expressed by the 
word "ut." 

A qualification, involving the idea of va
riance or departure from some general rule 
or form, either by way of restriction or en
largement, according to the circumstances of 
a particular case, the will of a donor, the 
particular agreement of parties, and the like. 

Burrill. 
I,D Criminal Pleading 

The modus of an indictment is that part 
of it which contains the narrative of the com
mission of the crime ; the statement of the 
mode or manner in which the offense was 
committed. Tray. Lat. Max. 

I n Ecclesiastical Law 

A peculiar manner of tithing, growing out 
of custom. 

I n  General 

-Modus de non decim ando. In ecclesiastical 
law. A custom or prescription of entire ex
emption from the payment of tithes ; this is 
not valid, unless in the case of abbey-lands. 

-Modus decimandi.  In ecclesiastical law. A 
manner of tithing ; a partial exemption from 
tithes, or a pecuniary compOSition pres.cribed 
by immemorial usage, and of rea'sonable 
amount ; for it will ,be invalid as a rank 
'rnodus if greater than the value of the tithes 
in the time of Richard I. Stim. Law Gloss. 

-Modus habil is. A valid manner. 

-Modus levandi fines. The manner of levying 
fines. The title of a short statute in French 
passed in the eighteenth year of Edward I. 
2 Inst. 510 ; 2 Bl. Comm. 349. 

-Modus tenend'i . The manner of holding ; i. 
c., the different species of tenures by which 
estates are held. 

-Modus transferrendi. The manner of trans
ferring. 

-Modus vacandi. The manner of vacating. 
How and why an estate has been relinquished 
or surrendered by a vassal to his lord might 
well be referred to by this phrase. See Tray. 
Lat. , Max. 8. v. 
-Rank m odus. One that is too large. Rank
ness is a mere rule of evidence, drawn from 
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the improbability of the fact, rather than MOLITURA. The toU or mUlture paid for 
a rule of law. 2 Steph. Comm. 729. grinding corn at a mill. Jacob. 

Modus de non  decimand'o non valet. A modus MOLITU RA L I BERA. Free grinding ; a 
(prescription) not to pay tithes is void. Lofrt, Uberty to have a mill without paying tolls 
427 ; Cro. Eliz. 511 ; 2 Shars. Bl. Comm. 31. to the lord. Jacob. 

Modus et conventlo vincu n t  legem.  Custom MOLLITER MANUS I MPOSU I T. Lat. He 
and agreement overrule law. This maxim gently laid hands upon. Formal words in 
forms one of the first principles relative to the old Latin pleas in actions of trespass and 
the law of contracts. The exceptions to the assault where a defendant justified laying 
rule here laid down ar� in cases against pub- hands upon the plaintiff, as where it was done 
lie policy, morality, etc. 2 Coke, 73 ; Broom, to keep the peace, etc. The phrase is literal
Max. 6089, 691-695. ly translated in the modern precedents, and 

the original is retained as the name of the 
M odu s  legem dat donationi. Custom gives law plea in such cases. 3 BL CQmm. 21 ; 1 Chit. 
to the gift. Co. Litt. 19 ; Broom, Max. 459. PI. 501, 502 ; Id. 1071. 
MO EBLE. L. Fr. Movable. Biens moebZes, M O LM UT I A N  LAWS. The laws of Dunvallo 
movable goods. Britt. c. 11. 

M O E R DA. The secret killing of another ; 
murder. 4 Bl. Comm. 194. 

MO FUSS I L. In Hindu law. Separated ; 
particularized ; the subordinate divisions of 
a district in contradistinction to Sadder or 
Sudder, which implies the chief seat of gov
ernment. Wharton. 

M O HA M M E D AN LAW. A sy'stem of native 
law prevailing among the Mohammedans in 
India, and administered there by the British 
government. 

Molmutuis, a legendary or mytnical king of 
the Britons, who is supposed to have begun 
his reign about 400 B. C. These laws were 
famous in the land till the Conquest. Tom
lins ; Mozley & Whitley. 

M O M ENTUM. In the civil law. An instant ; 
an indivisible portion of time. Calvin. 

A portion of time that might be measured ; 
a division or subdivision of an hour ; answer
ing in some degree to the modern minute, but 
of longer duration. Calvin. 

M O NACH I SM. The state of monks. 

M O HATRA. In French law. 
covering a fraudulent device 
laws against usury. 

A transaction MONARCHY. A government in which the 
to evade the supreme power is vested in a single person. 

It takes place where an individual buys 
merchandiSe from another on a credit at a 
high 'price, to sell it immediately to the first 
seller, or to a third person who acts as his 
agent, at a much less price for cash. 1'6 Toul
lier, no. 44. 

M O I D O R E. A gold coin of Portugal, valued 
at twenty-seven English shillings. 

M O I ETY. The half of anything. Joint ten-

Where a monarch is invested with absolute 
power, the monarchy is termed "despotic ;" 
where the supreme power is virtually in the 
laws, though the majesty of government and 
the administration are vested in a single 
person, it is a "limited" or "constitutional" 
monarchy. It is hereditary where the regal 
power descends immediately from the pos
sessor to the next heir by blood, as in Eng
land ; or elective, as was formerly the case in 
POland. Wharton. 

ants are said to hold by moieties. Litt. 125 ; M O N AST E R I U M. A monastery ; a church. 
3 C. B. 274, 283 ; Young v. Smithers, 181 Ky. Sp�lman. 
847, 205 S. W. 949, 950. 

MONAST I CON.  A book giving an account of 
MO I ETY ACTS. A name sometimes applied monasteries, convents, and religious houses. 
to penal and criminal statutes which provide 
that half the penalty Dr fine shall inure to the MON ETA. Lat. Money, (q. v.) 
benefit of the informer. 

MOLEN D I NUM.  In old records. A mill. 

M O LEN D U M. A grist ; a certain quantity 
of corn sent to a mill to be ground. 

MO LESTAT I O N. In Scotch law. A posses
sory action calculated for continuing propri
etors of landed estates in the lawful pos
session of them till the point of right be de
termined against all who shall attempt to dis
turb their pDssession. It is chiefly used in 
questions of commonty or of controverted 
marches. E,rsk. lnst. 4, 1, 48. 

Moneta est justu m  medium et mansura r'eru m 
com mutabil i um ,  nam per medi u m  monetre fit 
omn ium reru m conveniens et j usta rest imatio. 
Dav. Ir. K. B. 18. Money is the just medium 
and measure of commutable things, ·  for by 
the medium of money a convenient and just 
estimation of all things is made. 

M O N ETAG I UM.  Mintage, &r the right of 
coining money. Cowell. Hence, anciently, a 
tribute payable to a lord who had the pre
rogative of coining money, by his tenants, in 
consideration of his refraining from changing 
the "coinage. 
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Monetandi jus oo'mprehenditur in reg,alibus qum 
nunquam a regio soeptro abdicantur. The right 
of coining money is comprehended among 
those royal prerogatives which are never re
linquished by the royal scepter. Dav.. Ir. K. 
B. 18. 

' 

MONEY. A general, indefinite term for the 
measure and representative of value ; cur
rency ; the circulating medium ; cash. 

"Money" is a generic term, and embraces 
every description' of coin or bank-notes rec
ognized by common consent as a representa
tive ' of value in effecting exchanges of prop
erty or payment of debts. Hopson v. Foun
tain, 5 Humph. (Tenn.) 140. 

Money is used in a specific and also in a 
general and more comprehensive sense. In 
its specific sense, it means what is coined or 
stamped by public authority, and has its de
terminate value fixed by governments. In its 
more comprehensive and general sense, it 
means wealth,-the representative of com
modities of all kinds, of lands, and of every
thing that can be transferred in commerce. 
Paul v. Ball, 31 Tex. 10. 

In its strict technical sense, "money" 
means coined metal, usually gold or silver, 
upon which the government stamp has been 
impressed to indicate its value. In its more 
popular sense, "money" means any currency, 
tokens, bank-notes, or other circulating me
dium in general use as the representative of 
value. Kennedy v. Briere, 45 Tex. 305 ; Cook 
v. State, 130 Ark. 90, 196 S. W. 922, 924 ; 
Grice v. Anderson, 109 S. C. 388, 96 S. E. 
22,2, 224 ; United States v. Williams (D. C.) 
282 F. 324, 325 ; McCullen Y. Daughtry, 190 
N. O. 215, 129 S. E. 611, 613 ; Bennett v. Bank 
of Commerce & Trust Co. (D. O.) 220 F. 950, 
953 ; Kent v. State, 143 Ark. 439, 220 S. W. 
814, 816 ; Stephens v. Commonwealth, 1SS 
Ky. 824, 224 S. W. 364, 368 ; McGovern v. U. 
S. (C. C. A.) 272 F. 2€2, 263 ; Ferrell v. State, 
6S Tex. Or.- R. 487, 152 S. W. 001, 905 ; Vick 
V'. Howard, 136 Va. 101, 116 S. E. 465, 467, 
31 A. L. R. 240 ; Alderman v. · State, 88 Fla. 
375, 102 ' So. 737, 738 ; Millikan v. Security 
'Prust Co., 187 Ind. 307, 118 N. E. 568, 570 ; 
w. J. Howey Co. v. Oole, 219 Mo. App. 34, 
2:69 S. W. 955, 958 ; Cook v. State, 130 Ark. 
90, 196 S. 'V. 922, 924. 

The term "moneys" is not of more exten
sive signification than "money," and means 
only cash, and not things in action. Mann 
v. Mann, 14 Johns; (N. Y.) 1, 7 Am. Dec. 416. 

Money-Bili 

In parliamentary )anguage, an act by 
which revenue is directed to be raised, for 
any purpose or in any shflpe whatsoever, ei
ther for governmental purposes, and collected 
'from the W-hole people generally, or for the 
benefit of a particular district, and collected 
in that district, or for making appropriations. 
Opinion of Justices, 126 Mass. 547 ; Northern 
:Oounties Inv. Trust v. Sears, 3() Or. 388, 41 
Pac. 931, 35 L R. A. 188. 
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Money Claims 

In English practice. Under the judicature 
act of 1875, claims for the price of goods 
sold, for money lent, for arrears of rent, etc., 
and other claims where money is directly 
payable on a contract express or implied, as 
opposed to the cases where money is claimed 
by . way of damages for some independent 
wrong, whether by breach of contract' or oth� 
erwise. These "money · claims" correspond 
very nearly to the "money counts" hitherto in 
use. Mozley & Whitley. 

Money Demand 

A claim for a fixed and liquidated amount 
of money, or for a sum which can be ascer
tained by mere calculation ; in this sense, 
distinguished from a claim which must be

· 

passed upon and liquidated hy a jUJY, called 
"damages." Roberts v. Nodwift, 8 Ind. 341 ; 
Mills v. Long, 58 Ala. 460. 

Money H ad and Received 

In pleading. The technical designation of 
a form of declaration in as s urrt.p sit, wherein 
the plaintiff declares that the defendant had 
and received certain money, etc. 

The action for "money had and received" 
is comprehensive in its scope, equitable in 
spirit, although legal in form, and is favored 
by the courts, and is maintainable when the 
defendant has money which in equity and 
good consc�ence belongs to plaintiff. Dow v. 
Bradbury, 110 Me. 249, 85 A. 896, 897, 44 L. 
R. A. (N. S.) 1041 ; Firpo v. Pacific Mut. Life 
Ins. Co., 80 Oal. App. 122, 251 P. 657, 658 ; 
Lakeport Nat. B ank v. McDonald, 80 N. H. 
337, 116 A. 638, 640 ; Bridgeport Hydraulic Co. 
v. City of Bridgeport, 103 Conn. 249, 130 A. 
164, 168. 

Money Land 

A phrase descriptive of money which is 
held upon a trust to convert it into land. 

Money Lent 

In pleading. The technical name of a dec
laration in an action of assumpsit for that 
the defendant promised to p ay the' plaintiff 
for money lent. 

Money Made 

The return made by a sheriff to a writ of 
execution, signifying that he has collected the 
sum of money required by the writ. 

Money of Adieu 

In French law. Earnest money ; so called 
because given at parting in completion of the 
bargain. Arrhes is the usual French word for 
earnest money ; "money of adieu" is a provin
cialism found in the province. of Orleans. 
Poth. Cont. 507. 

Money Orde1r 

Under the postal regulations of the United 
,States, a money order is a species of draft 
drawn by one post-office . upon . another for 
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an amount of money : deposited at the first 
office by the , person purchasing ' ,  the money 
order, and payable at ' the second office to a 
payee named in the order. ' See U. S. v. Long 
(C. C.) 30 F. 679. " 

Money-Order Office 

One of the post-offices authorized to draw 
or pay money orders. 

Mo ney Paid 

In pleading. The technical name of a dec
laration in aSsttmps-it, in which the plaintiff 
declares for money paid for the use of the 
defendant. 

Moneyed Capital 

This term has a more limited meaning than 
the term "personal property," and applies to 
such capital as is readily solvable in money. 
Mercantile Nat. Bank v. New York, 121 U. 
S. 138, 7 Sup. Ot. 826, 30 L. Ed. 895. 

Moneyed Corpor�tion 

See Oorporation. 

Publlo Money 

Revenue. Hays v. State, 22 Oklo Or. 99, 210 
P. 728, 730. Money received by officers of the 
state in the ordinary processes of taxation, 
etc. Beaumont S. L. & W. Ry. Co. v. State 
(Tex. Oiv. App.) 173' S. W. 641, 642. But see 
Wardell v. Town of Killingly, 97 Oonn. 423, 
117 A. 520, 522. Under a municipal charter, 
money or funds belonging to a city ; moneys 
which are owing or payable to the city in its 
corporate capacity, such as assessments, Ii; 
eense fees, or moneys derived from the sales 
of property, wharfage charges, and such like, 
City of Sacramento V. Simmons, 66 Oal. App. 
18, 225 P. 36, 39. Under a statute, all money 
which by law the sheriff in his capacity as 
such and as treasurer of the county and dis
trict is authorized to collect, receive, and dis
burse for public purposes. Bunch v. Short, 
78 W. Va. 764, 90 S. E. 810, 812. As used in 
the United States statutes, the money , of the 
federal government received from the public 
revenues, or intrusted to its fiscal officers, 
wherever it may be. See Branch v. U. S., 12 
Ot. 01. 281. 

As to money "Broker," "Oount," "Judg
ment," and "Scrivener," see those titles. 

M O N G ER. A dealer or seller. It is seldom 

MONOMAOHY 

son to ,whom it is directed, and who is called 
tbe "person monished." Thus, when money is 
decreed to ' be paid, a monition may be" ob
tained commanding its payment. In ecclesi
astical procedure, a monition is an order 
monishing or wa'rning the party complained 
against to do or not to do a certain act "under 
pain of the law and c ontempt thereof." A 
monition may also be appended to a sentence 
inflicting a punishment for a past offei1se ; 
in that case the monition forbids the repeti� 
tion of the offense. Sweet. 

-

I n  Admiralty Practice 

The summons to appear and answer, is� 
sued on filing the libel ; which is either a sim
ple monition in pers01Wm or an attachment 
and monition in rem. Ben.' Adm. 228, 239. 
It is sometimes termed "monition viis et 
modis," and has been supposed to be derived 
from the- old Roman practice of summoning a 
defendant. Manro v. Almeida, 10 Wheat. 490, 
6 L. Ed. 369. 

The monition, in American admiralty practice, . is, 
in effect, a summons, citation, or notice, though it;l 
form a command to the marshal to cite and, itd
monish the defend apt to appear and answer, and not 
a summons addressed to the party. 2 Conk. Adm. 
(2d Ed. ) 147. 

-iGeneraJ 

I n  Gene-ral 

Mon ttion . In civil law and 
admiralty practice. A monition or summons 
to all parties in interest to appear and show 
cause against the decree prayed for. 

M O N I TO RY LETTERS. Oommunicatjons of 
warning and admonition sent from an ec
clesiastical judge, upon information of scan
dal and abuses within the cognizance of his 
court. 

MONOCRACY. A government by one person. 

MONOCRAT. A monarch who governs alone ; 
an absolute governor. 

MON OGAMY. The marriage of one wife only, 
or the state of such as are restrained to a sin
gle wife. Webster. 

A marriage contracted between one , man 
and one woman, in exclusion of all the rest 
of mankind. The term is used in opposition 
to "bigamy" and "polygamy." Wolff, Dr. de 
la Nat. § 857. 

or never used alone, or otherwise than after M O N O G RAM. A character or cipher com
the name of any commodity, to express a posed of one or more letters interwoven, being 
seller of such commodity. an abbreviation of a name. 

M O N I EHS, or M O N EYEERS. Ministers of MONOGRAPH.  A special treatise upon a par
the mint ; also bankers. Cowell. ticular subject of limited range ; a treatise or 

commentary upon a particular branch or di
M O N  I M ENT. A memorial, superscription, or vision of a general subject. 
record. 

M O N I T I ON.  
I n  Practice 

A monition is a formal order of the court 
commanding something to be done by the per-

BL.LA w DICT. (3D En. ) -76 

M O N OMACHY. A duel ; a single combat. 
It was anciently allowed by law for the 

trial or proof of crimes. It was even per
mitted in pecuniary causes, but it is now for
bidden both by the civil law and canon laws. 
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M O N OMAN I A. In medical jurisprudence. 
Derangement of a single faculty of the mind, 
or wlth regard to a particular subject, the 
other faculties being in regular exercise. See 
Insanity. 

Monopolia dicitur, cum u n us solus aJiquod genus 
mercaturre u n iversum e m it, p'reti u m  ad suum 
libitu m  stat uens. 11  Coke, 86. It  is  said to  be 
a monopoly when one person alone buys up 
the whole of one kind of commodity, fixing a 
price at his own pleasur-e. 

M O N O PO L I UM.  The sole power, right, or 
privilege of sale ; monopoly ; a monopoly. 
Calvin. 

MONOPOLY. In commercial law. A privi
lege or peculiar advantage vested in one or 
more persons or companies, consisting in the 
exclusive right (or power) to carry on a par
ticular business or trade, manufacture a par
ticular article, or control the sale of the whole 
supply of a particular commodity. 

Defined in English law to be "a license or 
privilege allowed by the king for the sole 
buying and selling, making, working, or us
ing, of anything whatsoever ; whereby the 
subject in general is restrained from that lib
erty of manufacturing or trading which he 
had before." 4 Bl. Comm. 159 ; 4 Steph. 
Comm, 291. And see State v. Duluth Board 
of Trade, 107 Mi.nn. 506, 121 N. W. 395, 23 
L. R. A. (N. S.) 1260. 

A monopoly consists in the ownership or 
control of so large a part of the market-sup
ply or output of a given commodity as to 
stifle competition, restriet the freedom of 
commerce, and give the monopolist control 
over prices. See State v. Eastern Coal Co., 
29 R. I. 234, 70 A. 1, 132 Am. St. Rep� 817 ; 
Over v. Byram Foundry Co., 37 Ind. App. 
452, 77 N. E. 302, 117 Am. St. Rep. 327 ; 
State v. Haworth, 122 Ind. 462, 23 N. E. 946, 
7 L. R. A. 240 ; Davenport v. Kleinschmidt, 
6 Mont. 502, 13 Pac. 249 ; ·  Ex parte Levy, 43 
Ark. 42, 51 Am. Rep. 550 ; Case of Monopo
lies, 11 Coke, 84 ; Laredo v. International 
Bridge, etc., Co., 66 F. 246, 14 C. O. A. 1 ; 
International Tooth Crown Co. v. Hanks 
Dental Ass'n (C. C.) 111 F. 916 ; Queen Ins. 
Co. v. State, 86 Tex. 250, 24 S. W. 397, 22 L. 
R. A. 483 ; Herriman v. Men7Jies, 115 Cal. 
16, 46 P. 730, 35 L. R. A� 318, 56 Am. St. Rep. 
81. 

M O N ST ER. A prodigious birth ; a human 
birth or offspring not having the shape of 
mankind, which cannot be heir to any land, 
albeit it be brought forth in marriage. Bract. 
fol. 5 ;  Co. Litt. 7, 8 ;  2 Bl. Comm. 246. 

MONSTRANS D E  D R'O I T. L. Fr. In Eng.
Ush law. A showing or manifestation of 
right ; one of the common law methods of 
obtainin� possession or restitution from the 
crown, of either 1'001 or personal . property. 
It is the proper proceeding when the right of 
the party, as well as ·the right of . the crown, 
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appears upon record, and consists in putting 
in a claim of right grounded on facts already 
acknowledged and established, and praying 
the judgment of the court whether upon these 
facts the king or the subject has the right. 
3 Bl. Comm. 256 ; 4 Coke, 54b. 

MONST RANS DE FAI TS. L. Fr. In old 
English practice. A showing o

,
f deeds ; a 

species of profert. Cowell. 

M O NSTRAVERU NT, W R I T  O F. In English 
l'aw. A writ which lies for the tenants of 
ancient demesne who hold by free charter, 
and not for those tenants who hold by copy 
of court roll, or by the rod, according to the 
custom of the manor. Fitzh. Nat. Brev. 14. 

MONST R U M .  A box in which relics are 
kept ; also a muster of soldiers. Cowell. 

MONTES. In Spanish law. Fore�ts or 
woods. White, New Recop. b. 2, tit. 1, c. 6, 
§ 1. 

MONTES P I ETAT I S. Public pawnbroking 
establishments ; institutions established by 
government, in some European countries, for 
lending small sums of money on pledges of 
personal property. In France they are called 
"monts de piCte." 

MONTH. One of the divisions of a year. The 
space of time denoted by this term varies ac
cording as one or another of the following 
varieties of months is intended: 

Astronomical, containing one-twelfth of the 
time occupied · by the sun in passing through 
the entire zodiac. 

Oalender, civil, or solar, whi-ch is one of 
the months in the Gregorian calendar,-Jan
nary, February, March, etc.,-which are of 
unequal length. 

Lunar, being the period of one revolution 
of the moon, or twenty-eight days. 

The word "month," when used in a statute 
or contract without qualification, meant at 
common law a lunar month of 28 days. State 
v. White, 73 Fla. 426, 74 So. 486, 487. 

The matter is generally regulated by stat
ute now. In re McNamara's Estate, 181 Cal. 
82, 183 P. 552, 556, 7 A. L. R. 313 ; Salios v. 
Swift, 25 Ga. App. 96, 102 S. E. 869, 870 ; 
Cochran v. CommonweaJth, 122 Va. 801, 94 S. 
E. 329, 332 ; Barrack v. Oommonwealth, 142 
Va. 596, 128 S. E. 638, 639 ; Bohles v. Pru
dential Ins. Co. of America, 84 N. J. Law, 315, 
86 A. 438, 439 ; In re Standard Cafeteria Co., 
68 Or. 550, 137 P. 774, 776 ; Barbee v. Young, 
79 Cal. App. 119, 249 P. 15, 16. 

MON U MENT. 1 .  Anything b� which the 
memory of a person, thing, idea, art, science 
or event is preserved or perpetuated. A tomb 
where a dead body has been deposited. Mead 
v. Case, 33 Barb. (N. Y.) 202 ; In re Ogden, 
25 R. I. 373, 55 A. 933 ; ' Rhode Island Hospital 
Trust Co. v. Benedict, 41 R. I. 143, 103 A. 146, 
147:. 

·BL.LAW DICT • .(3D ED.) 
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2. In real-property law and surveying, mon
uments are visible marks or indications left 
on natural or other objects indicating the 
lines and boundaries of a survey. In this 
sense the term includes not only posts, pil
lars, stone markers, cairns, and the like, but 
also fixed natural objects, blazed trees, and 
even a watercourse. See Grier v. Pennsyl
vania Coal Co., 128: Pa. 79, 18 · A. 480 ; Cox 
v. Freedley, 33 Pa. 124, 75 Am. Dec. 584 ; 
Rem. Compo Stat. § 8622 ; Ninemire v. Nel
son, 140 Wash. 511, 249 P. 990, 991 ; Cor
nelious v. State, 22 Ala. App. 150, 113 So. 
475, 476 ; Perich v. Maurer, 29 Cal. App. 
293, 155 P. 471, 472 ; Burnham v. Hoyt, 216 
Mass. 278, 104 N. E. 62, 63. 

M on u menta q u're nos recorda vooam us su'nt 
veritatis et vetustatis vestig ia. Co. Litt. 118. 
Monuments, which we call "records," are 
the vestiges of truth and antiquity. 

MONY A. In Norman law. Moneyage. A 
tax or tribute of one shilling on every hearth, 
payable to the duke every three years, in con
sideration that he should not alter the coin. 
Hale, Com. Law, 148, and note. 

M O O I<TAR. In Hindu law. An agent or at
torney. 

M O O I(TARNAMA. In Hindu law. A written 
authority constituting an agent ; a power of 
attorney. 

MOONSH I N E. Although ail adjective used 
to qualify whisky, "moonshine" is often used 
in common speech as a noun. In either case 
it means a distilled, alcoholic liquor, illegally 
produced, or smuggled into community. 
Whether it was made of rye, corn or other 
material is immaterial. State v. Sedlacek, 
74 Mont. 201, 239 P. 1002, 1005 ; Chaney V. 
State, 21 Ala. App. 625, 111 So. 188 ; State 
V. Edwards, 1006 Or. 58, 210 P. 1079, 1081 ; 
State V. Morris (Mo. Sup.) 279 S. W. 141, 144 ; 
Weinstein V. U. S. (C. C. A.) 11 F.(2d) 505, 
508, 509 ; State V. Charette, 242 P. 343, 75 
Mont. 78 ; State V. Wright, 312 Mo. 626, 280 
S. W. 703, 706 ; State V. B ogdon, 140 Wash. 
68, 248 P. 66 ; Kenny V. Commonwealth, 211 
Ky. 349, 277 S. W. 480, 481 ; Kannenberg V. 
State, 193 Wis. 476, 214 N. W. 365, 366 ; State 
V. Martin (Mo. Sup.) 292 S. W. 39, 41 ; Jakula 
V. Starkey, 161 Minn. 58, 200 N. W. 811, 812. 

MOOR. An officer in the Isle of Man, who 
summons the courts for the several shead
ings. The office is similar to the English 
bailiff of a hundred. 

. 

MOORAGE. A sum due by law or usage for 
mooring or fastening of ships to trees or posts 
at the shore, or to a wharf. Wharf Case, 3 
Bland (Md.) 373. 

MOO R I NG.  In maritime law. Anchoring or 
making fast to the shore or dock ; the se
curing or confining a vessel in a particular 
station, as by cables and anchors or by a 

MORA MUS·SA 

line or chain run to the wharf. .-\ vessel is 
" moored in safety," within the meaning of a 
policy of marine insurance, wh�n she is tnus 
moored to a wharf or dock, free from any 
immediate danger from any of the perils in
sured against. See 1 Phil. Ins. 968 ; Walsh 
V. New York Floating Dry Dock Co., 8 Daly 
(N. Y.) 387 ; Flandreau V. Elsworth, 9 Misc. 
840, 29 N. Y. S. 694 ; Bramhall V. Sun Mut. 
Ins. Co., 104 Mass. 516, 6 Am. Rep. 261. 

MOOT, n. 
I n  Engl ish Law 

Moots are exercises in pleading, and in 
arguing doubtful cases and questions, by the 
students of an inn of CO\l.rt before the benches 
of the inn. Sweet. 

I n  Siaxon Law 

A meeting or �ssemblage of people, par
ticularly for governmental or judicial pur
poses. The more usual forms of the word 
were "mote" and "gemot." See those titles. 

I n  General 

-Moot h il l .  Hill of meeting, (gemot,) on 
which the Britons used to hold their courts, 
the judge sitting on the eminence ; the par
ties, etc., on an elevated platform below. 
Ene. Lond. 

MOOT, adj. A subject for argument ; un
settled ; undecided. A moot point is one not 
settled by judicial decisions. A moot case 
is one which seeks to determine an abstract 
question which does not arise upon existing 
facts or rights. Adams V. Union R. Co., 2] 
R. I. 134, 42 A. 515, 44 L. R. A. 273. 

I n  General 
-Moot court. A court held for the �rguing 
of moot cases or questions. 

-Mo'ot h al l .  The place where moot cases were 
argued. Also a council-chamber, hall of judg
ment, or town-hall. 

-Moot man. One of those who used to argue 
the reader's cases in the inns of court. 

MOOTA CAN UM. In old English law. A 
pack of dogs. Cowell. 

MOOT I NG. The exercise of arguing ques
tions of law or equity, raised for the purpose. 
See Moot. 

M O RA. Lat. In the civil law. Delay ; de
fault ; neglect ; culpable delay or default. 
Calvin. 

M O RA. Sax. A moor ; barren or unprofita
ble ground ; marsh ; a heath ; a watery bog 
or moor. Co. Litt. 5 ;  Fleta, 1, 2, C. 71. 

M O RA M USSA. A watery or boggy moor ; a 
morass. 

Mora reprobatur in le.ge. Delay is reprobated 
in law. Jenk. Cent. p. 51, case 97. 
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M O RAL. I .  Pertaining or relating to the con
science or moral sense or to the general prin
ciples of right conduct. 

2. Cognizable or enforceable only by the 
conscience or by the principles of right con
duct, as distinguished from positive law. 

3. Depending upon or resulting from prob
ability ; raising a belief or conviction in the 
mind independent of strict or logical proof: 

4. Involving or affecting the moral sense ; 
as in the phrase "moral insanity." 

MORAL ACT I ON S. Those only in which men 
have knowledge to guide them, and a will to 
choose for themselves. Ruth. Inst. lib. 1, c. i. 

M O RA L  CERTAI NTY. In the law of crim
inal evidence. That degree of assurance 
which induces a man of sound mind to act, 
without doubt, upon the conclusions to which 
it leads. Wills, eirc. Ev. 7. A certainty that 
convinces and directs the understanding and 
satisfie� the reason and judgment of those 
who are bound to act conscientiously upon it. 
State v. Orr, 64 Mo. 339 ; BrfJ-dley v. State, 31 
Ind. 492 ; Ross v. Montana Union Ry. Co. 
(C. C.) 45 F. 425 ; Pharr v. State, 10 Tex. App. 
485 ; Territory v. McAndrews, 3 Mont. 158. 
A high degree of impression of the truth of 
a fact, falling short of absolute certainty, but 
sufficient to justify a verdict of guilty, even 
in a capital case. See Burrill. Circ. Ev. 198-
200. Beyond a reasonable doubt. State v. 
Norman, 103 Ohio St. 541, 134 N. E. 474, 475 ; 
State v. Cassill, 71 Mont. 274, 229 P. 716, 719 ; 
Odeneal v. State, 128 Tenn. 60, 157 So W. 419 ; 
Austin v. State, 6 Ga. App. 211 (1), 64 S. E. 
670 ; Thomas v. State, 19 Ga. �<\.pp. 105 (4--a), 
91 S. E. 247 ; Bivins v� State, 29 Ga. App. 49, 
113 S. E. 57 ; Murray v. State, 29 Ga. App. 
207, 114 S. E. 907 ; State v. Koski, 100 W. Va. 
98, 130 S. E. 100, 101 ; State v. Charlie Mun, 
76 Mont. 278, 246 P. 257, 258. The phrase 
"moral certainty" has been introduced into 
our jurisprudence from the publicists and 
metaphysicians, and signifies only a very high' 
degree of probability. It was observed by 
Puffendorf that, "when we declare such a 
thing to be morally certain, because it has 
been confirmed by credible witnesses, this 
moral certitude is nothing else but a strong 
presumption grounded on probable reasons, 
and which very seldom fails and deceives us." 
"Probable e,vidence," says Bishop Butler, in 
the opening sentence of his Analogy, '.'is es
sentially distinguished from demonstrative 
by this : that it admits of degrees, and of all 
variety of them, from the highest moral cer
tainty to the very lowest presumption." Com. 
v. Costley, 118 Mass. 23. 

MORAL EV I DENCE. See Evidence. 

MORAL FRA U D. This phrase is one of the 
less usual designations of "actual" or "posi-.. 
tive" fraud or "fraud in fact," as distinguish
ed from "constructive" fraud or "fraud in 

, law." It means fraud Which involves actual 
guilt, a wrongful purpose, or �oral obliquitY� 
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M O RAL HAZARD. See Hazard: 
M O RAL I NSAN I TY. See Insanity. 

M O RAL LAW. The law of conscience ; the 
aggregate of those rules and principles of 
ethics which relate 10 right and wrong COll
duct and prescribe the standards to which 
the actions of men should conform in their 
dealings With each other. See Moore Y. 
Strickling, 46 W. Va. 515, 33 S. E. 274, 50 L. 
R. A. 279. 

MORAL O B LI GAT I O N. See Obligation. 

MORANDIE SOLUT I O N I S  CAUSA. Lat. 
F'or the purpose of delaying or postponing 
payment or performance. 

MO RATO R I UM. '  A term designating a sus
pension of all, or of certain, legal remedies 
against debtors, sometimes authorized by law 
during times of financial distress. 

M O RATU R  I N  LEGE. Lat. He delays in 
law. The phrase describes the action of one 
who demurs, because the party does not pro
ceed in pl<�ading, but rests or abides upon the 
judgment of the court on a certain point, as 
to the legal sufficiency of his opponent's plead
ing. The court deliberate and determine 
thereupon. 

MORAVI ANS. Otherwise called "Herrnhut
tel's" or "United Brethren." A sect of Chris
tians whose social polity is particular and 
conspicuous. It ' sprung up in Mora via and 
Bohemia, on the opening of that reformation 
which stripped the chair of St. Peter of so 
many votaries; and gave birth to so many 
denominations of Christians. They give evi
dence on their solemn affirmation. 2 Steph. 
Comm. 338n-. 

MORBUS SON T I CUS. Lat. In the civil law. 
A sickness which rendered a man incapable 
of a ttendil1g to business. 

MORE COLO N I CO. Lat. In old pleading. 
In husband-like manner. Townsh. PI. 198. 

MORE OR LESS. Approximately ; about ; 
without substantial variation. Nickel v. 
Zeitz, 154 N. E. 769, 770, 258 Mass. 282 ; Mos
by v. Smith, 194 Mo. App. 20, 186 S. 'W. 49, 58 ; 
Mahft v. Mann, 203 Iowa, 880, 210 N. W. 566, 
567 ; Holland v. Rock, 50 Nev. 340, 259 P. 415 ; 
Hill v. Johnson, 214 Ala. 194, 106 So. 814, 816 ; 
United States v. Republic Bag & Paper Co. 
(C. C. A.) 250 F. 79, 80 ; Weinman v. Fellman, 
162 N. Y; S. 131, 132 ; Wetzler v. Patterson, 
73 Cal. App. 527, 238 P. 1077, 1080 ; Russo v. 
Corideo, 102 Conn. 663, 129 A. 849, 853 ; Bar
ton v. Jones, 206 Ky. 238, 267 S. W. 214, 215 ; 
Kite v. Pittman, (Mo. App.) 278 .s. W. 830, 
831 ; Arrowsmith. v. Nelson, 73 Wash. 658. 
132 P. 743, 746 ; Andrews v. Sercombe, 82 Or. 
616, 162 P. 836, 837 ; Smart v. Huckins, 82 
N. H. 342, 134 . A. 520, 522 ; Frey v. Etzel, 
160 Wis. 311, 151 N. W. 807, 808� Ann. Cas. 
1917D, 153 ; Scott v. Dunckel Box & Lumber 
00;t 106 Ark. S3, 152 S.,  W. 1025, 1027. 
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MO REOVER. In addition thereto, also, fur
thermore, likewise, beyond this, bes.1des thls. 
Pagano v. Cerri, 93 Ohio St. 345, 112 N. E. 
1037, 1040, L. R. A. 1917A, 486 ; Aldersley v. 
McCloud, 35 Gal. App .. 17, 168 P. 1153, 1155. 

M ORGANAT I C-MARRIAGE. See Marriage. 

M ORGA N G I NA, 01" M ORGAN·G I VA. A gift on 
the morning after the wedding ; dowry ; the 
husband's gift to his wife on the day after the 
wedding. Du Cange ; Cowell. 

MORTGAGE 

sheriff ' to summon a jury or assize, who 
should view the land in question and recog
nize whether such ancestor were seised there
of on the day of his death, and whether the 
demandant were the next heir. 

MORTAL. Destructive to life, causing or oc-, 
casioning death ; terminating life ; exposing 
to or deserving death ; deadly, as mortal 
wound, mortal sin ; of or pertaining to time 
of death. State v. Baker, 122 Kan. 5·52, 253 
P. 221, 223. 

M O RGEN.. Anglo-Dutch. In old New York MORTALITY. This word, in its ordinary 
law. A measure of land, equal to about two . sense, never means violent death, but death 
acres. 

M ORG U E.. A place where the bodies of per
sons found dead are kept for a limited time 
and exposed to view, to the end that their 
friends may identify them. 

M O RM O N I SM.  A social and religious sys
tem prevailing in the territory of Utah, a 
distinctive feature of whieh is the practice of 
polygamy. These plural marriages are not 
recognized by law, but are indictable offenses 
under the statutes of the United States and 
of Utah. 

arising from natural causes. Lawrence v. 
Aberdein, 5 Barn. & Ald. 110. 

M OHTGAGE. An estate created by a con
veyance absolute in its form, but intended 
to secure the performance . of some act, su�h 
as the payment of money, and the like, by the 
grantor or some other person, and to become 
void if the act is performed agreeably' to the 
terms prescribed at the time of making such 
conveyan�e. 1 Washb. Real Prop. *475. 

A conditional conveyance of land, design· 
ed as a security for the payment of money, the 
fulfillment of some contrad, or the perform
ance of some act, and to be void upon such 
payment, fulfillment, or performance. 'Mit
chell v. Burnham, 44 Me. 299. 

M O R Q.N'. One whose intellectual development 
proceeds normally up to about the 8th year of 
age, then is arrested, and never exceeds that 
of a normal child of about 12 years. People 
v. Joyce, 233 N. Y. 61, 134 N. E. 836, 840. 

A debt by specialty, secured by a pledge of 
lands, of which the legal ownership is vested 
in the creditor, but of which, in equity, the 

M ORPH I NO MAN IA, 01" M OHPH I NIS,M. The debtor and those claiming under him remain 
opium habit. An excessive desire for morphia. the actual owners, until debarred by judicial 

senten�e or their own laches. Coote. Mortg. 1. 
The foregoing definitions are applicable to 

Mors dicitur  ulti m u m  suppl ici u m .  Death is call- the common-law con�eption of a mortgage. 

ed the "last punishment," the "extremity of But in many states in modern times, it is 

punishment." 3 Inst. 212. regarded as a mere lien, and not as creating 
a title or estate. It is a pledge or security 

M ors omn ia solvit. Dea1th dissolves all things. of particular property for the payment of a 
Jenk. Cent. p. 160, case 2. Applied to the debt or the performance of some other obli
case of the death of a party to an action. gation, whatever form the transaction , may 

M O RS. Lat. Death. 

take, but is not now regarded as a convey
M ORSELLUM, or M O RSELLUS" TERR�. In ance in effect, though it may be cast in the 
old English law. A small parcel or bit of land. form of a conveyance. See Muth v. Goddard, 
M OHT C I V I LE. In French law. Civil death, 
as upon conviction for felony. It was nomi
nally abolished by a law of the 31st of May, 
1854, but sometning very similar to it, in ef
fect at least, still remains. Thus, the prop
erty of the condemned, possessed by him at 
the date of his conviction, goes and belongs 
to his successors., (heritiers,) as in case of an 
intestacy ; and his future acquired property 
goes to the state by right of its prerogative, 
(par droit de deshcrence,) but the state may, 
as a matter of grace, make it over in whole 
or in part to the widow and children. Brown. 

M O RT D'ANCES,TOR.. An ancient and now 
almost obsolete remedy in the English law. 
An assize of mort d'ancestor was a writ which 
lay for a person whose ancestor died seised 
of lands in fee-simple, and after his death a 
stranger abated ; and. this writ directed the 

28 Mont. 237, 12 P. 621, 98 Am. St. Rep. 553 ; 
Johnson v. Robinson, 68 Tex. 399, 4 S. VV. 625 ; 
In re McConnell's Estate, 74 Cal. 217, 15 P. 
746 ; Killebrew v. Hines, 104 N. C. 182, 10 
S. E. 159, 17 Am. St. Rep. 672 ; Bryan v. Boyd, 
100 S. C. 397, 84 S. E. 992, 993 ; Williams v. 
Purcell, 45 Okl. 489, 145 P. 1151, 1154 ; Union 
'Machinery & Supply Co. v. Darnell, 89 Wash. 
226, 154 P. 183, 186 ; West v. Middlesex Bank
ing CQ., 33 S. D. 465, 146 N. W. 59S, 603 ; 
Shirey v. All Night and Day Bank, 166 Cal. 50', 
134 P. 1001, 1003 ; Holmberg v. Hardee, 90 
Fla. 787, 108 So. 211, 221 ; Bell v. Koontz, 172 
Ark. 870, 290 S. W. 597, 598 ; Lane v. Smart, 
21 Ga. App. 292, 94 S. E. 325, 326 ; Parks v. 
Watson, 51 Okl. 19, 151 P. 447, 478 ; Watkins 
v. Wallace, 206 Ky. 264, 267 S. 'V. 183, 185 ; 
Cramer v. Remmel, 132 Ark. 158, 200' S. W. 
811, 812 ; Angus v. Holbrooke, 87, Or. 543, 170 
P. 1179, 1180 ; Southwick v. Bigelow, 237 
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Mass. 299, 129 N. E. 452, 453 ; Gibson v. 
Hopkins; 80 W. Va. 756, 93 S. E. 826, 827. 
To the same purport are also the following 
statutory definitions : 

Mortgage is a right granted to the creditor 
. over the property of the debtor for the secu

rity of his debt, and gives him the pO'vYer of 
having the property seized and sold in de
fault of payment. Civ. Code La. art. 3278. 

Mortgage is a contract by which specific 
property is hypothecated for the performance 
of an act, without the necessity of a change 
of possession. Ci v. Code Cal. § 2920. 

Chattel Mortgag,e 

A mortgage of goods, chattels, or personal 
property. See Chattel Mortgage. 

Conventional Mortgage 

The conventional mortgage is a contract 
by which a person binds the whole of his 
property, or a portion of it only, in favor of 
another, to secure the execution of some en
gagement, but without divesting himself of 
possession. Civ. Code La. art. 3290 ; Suc
cession of Benjamin, 39 La. Ann. 612, 2 So. 
187. It is distinguished from the "legal" 
mortgage, which is a privilege which the 
law alone in certain cases gives to a creditor 
over the property of his debtor, without stipn-· 
lation of the parties. This last is very much 
fike a general lien at common law, created by 
the law rather than by the act of the parties, 
such as a judgment lien. 

Equ i table Mortgage 

A specific lien upon real property to se
cure the payment of money or the perform
ance of some other obligation, which a court 
of equity will recognize and enforce, in ac
cordance with the clearly ascertained intent 
of the parties to that effect, but which lacks 
the essential features of a legal mortgage, ei
ther because it grows out of the transactions 
of the parties without any deed or express 
contract to give a lien, .  or because the instru
ment used for that purpose is wanting in 
some of the characteristics of a common-law 
mortgage, or, -being absolute in form, is ac
companied by a collateral reservation of a 
right to redeem, or because an explicit agree
ment to give a mortgage has not been carried 
into effect. See 4 Kent. Comm. 150 ; 2 Story, 
Eq. JUl'. § 1018 ; Ketchum v. St. Louis, 101 
U. S. 306, 25 L. Ed. 999 ; Payne v. Wilson, 74 
N. Y. 348 ; Gessner v. Palmateer, 89 Cal. 89, 
26 P. 789, 13 L. R. A. 187 ; Cummings v. Jack
son, 55 N. J. Eq. 805, 38 A. 763 ; Hall v. Rail
road Co., 58 :Ala. 23 ; Bradley v. Merrill, 88 
Me. 319, 34 A. 160 ; Carter v. Holman, 60 Mo. 
504. In English law, the following mortgages 
are equitable: (1J Where . the subject of a 
mortgage is trust property, which security is 
effected either by a formal deed or a written 
memorandum, notice being given to the trus
tees in order to preserve the priority. (2) 
Where it is an equity of redemption, Which is 
merely a l�ight to bring' an action in the chau-
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cery division to redeem the estate. (3) Where 
there is a written agreement only to make a 
mortgage, which creates an equitable lien on 
the land. (4) Where a debtor deposits the 
title-deeds of his estate with his creditor or 
some person on his behalf, without even a 
verbal communication. The deposit itself is 
deemed evidence of an executed agreement 
or contract for a mortgage for such estate. 
Wharton. 

First Mortgage 

The first (in time or right) of a series of 
two or more mortgages covering the same 

. property and successively attaching as liens 
upon it ; also, in a more particular sense, a 
mortgage which is a first lien on the proper
ty, not only as against other mortgages, but 
as against any other charges or incumbran<;es. 
Green's Appeal, 97 Pa. 347. 

First Mortgage Bonds 

Bonds the payment of which is secured by 
a first mortgage on property. Bank of Atchi
son County v. Byers, 139 Mo. 627, 41 S. W. 
325 ; Minnesota & P. R. Co. v. Sibley, 2 Minn. 
18 (Gil. 1) ; Com. v. Williamstown, 156 Mass. 
70, 30 N. E. 472. 

Second Mortgage 

One which takes rank immediately after 
a first mortgage on the same property, with
out any intervening liens, and is next entitled 
to satisfaction out of the proceeds of the 
property. Green's Appeal, 97 Pa. 347. Prop
erly speaking, however, the term designates 
the second of a series of mortgages, not neces
sarily the second lien. For instance, the lien 
of a judgment might intervene between the 
first and second mortgages ; in which case, 
the second mortgage would be the third lien. 

G'enaral Mortgage 

Mortgages are sometimes classified as gen
eral and special, a mortgage of the former 
class being one which binds all property, pres
ent and future, of the debtor (sometimes called 
a " blanket" mortgage) ; while a special mort
gage is limited to certain particular and speci
fied property. Barnard v. Erwin, 2 Rob. (La.) 
415. ' 

J udicial Mortgage 
In the law of Louisiana. The lien result

ing from judgments, whether rendered on 
contested cases or by default, whether final 
or provisional, in favor of the person obtain
ing them. Civ. Code La. art. 3321. 

Legal Mortgage 
A term used in Louisiana. The law alone 

in certain cases gives to the creditor a mort
gage on the property of his debtor, without 
it being requisite that the parties should stipu
late it. This is called "legal mortgage.'; Civ. 
Code La. art. 3311. 

Mo-rtgage of Goods 
A conveyance of goods in gage or mortgage 

by which the whole legal title passes condi-
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tionally to the mortgagee ; and; it the goods 
are not redeemed at the time stipulated, the 
title ·becomes absolute in law, although equity 
will interfere to compel a redemption. It is 
distingui�hed from a " pledge" by the circum
stance that possessi-on by the mortgagee is 
not or may not be essential to create or to 
support the title. Story, Bailm. § 287. See 
Chattel Mortgage. 

Purch'ase-Money Mortgage 

A mortgage given, concurrently! with a 
conveyance of land, by the vendee to the 
vendor, on the same land, to secure the unpaid 
balance of the purchase price. See Baker v. 
Clepper, 26 Tex. (129, 84 Am. Dec. 591 ; Keefe 
v. Cropper, 196 Iowa, 1179, 194 N. W. 305, 306 ; 
Ely Sav. Bank v. Graham, 201 Iowa, 840, 208 
N. W. 312, 314 ; Ladd & Tilton Bank v. Mitch
ell, 93 Or. 668, 184 P. 282, 284, 6 A. L. R. 1420 ; 
Lapoint v. Sage, 90 Vt. 560, 99 A. 233, 235. 

Tacit Mortgage 

In Louisiana. The same as a "legal" mort
gage. See 8upra. 

Welsh Mortgage 

In English law. A species of security which 
partakes of the nature of a mortgage, as 
there is a debt due, and an estate is given as 
security for the repayment, but differs from 
it in the circumstances that the rents and 
profits are to be received without account till 
the principal money is paid off, and there is 
no remedy to enforce payment, while the mort
gagor has a perpetual power of redemption. 
It is now rarely used. 1 Pow. Mortg. 373a. 
See O'Neill v. Gray, 39 Hun (N. Y.) 566 ; Bent
ley v. Phelps, 3 Fed. Cas. 250. 

M O RTGAGEE.. He that takes or receives a 
mortgage. 

M O RTGAGEE I N  POSSESS I O N. A mortga
gee of real property who is in possession of 
it with the agreement or assent of the mort
gagor, express or implied, and in recognition 
of his mortgage and because of it, and under 
such circumstances as to make the satisfac
tion of his lien an equitable prerequisite to 
his being dispossessed. See Rogers v. Benton, 
39 Minn. 39, 38 N. W. 765, 12 Am. St. Rep. 
613 ; Kelso v. Norton, 65 Kan. 778, 70 P. 800, 
93 Am. St. Rep. 308 ; Stouffer v. Harlan, 68 
Kan. 135, 74 P. 610, 64 L. R. A. 320, 104 Am. 
St. Rep. 306 ; Freeman v. Campbell, 109 Cal. 
360, 42 P. 35. 

Lands are said to be mortified for a charitable 
purpose. 

M O RT I S  CAUSA. Lat. By reason of death ; 
in contemplation of death. Thus used in the 
phrase "Donatio mortis cau8a," (q .• 'V.)., 
Mortis momentu m est u lti m u m  vitre momentu m .  
The last moment o f  life i s  the moment of 
death. Terrill v. Public Adm'r, 4. Bradf. Sur. 
(N. Y.) 245, 250. 

M O RTMA I N,. A term applied to denote the 
alienation of lands or tenements to any cor
poration, sole or aggregate, ecclesiastical or 
temporal. These purchases having been chief
ly made by religious houses, in consequence 
of which lands became perpetually inberent 
in one dead hand, this has occasioned· the 
general appellation of "mortmain" to be ap
plied to such alienations. 2 ·  Bl. Comm. 268 ; 
Co. Litt. 2b ; Perin v. Carey, 24 How. 495, 
16 L. Ed. 701. 

M ORTMA I N  ACTS. These acts had for their 
object to prevent lands getting into the pos
session or control of religious corporations, 
or, as the name indicates, in mortua manu. 
After numerous prior act� dating from the 
reign of Edward I., it was enacted by the stat
ute 9 Geo. II. c. 3'6, (called the "Mortmain Act" 
par excellmwe,) that no lands should be giv
en t-o charities unless certain requisites should 
be observed. Brown. Yates v. Yates, 9 Barb. 
(N. Y.) 324. 

M O RTON T O E. "Morton toe" is neuralgia of 
the fourth toe. State v. Armstrong, 38 Idaho, 
493, 225 P. 491, 493, 33 A. L. R. 835. 

M ORTUARY. In ecclesiastical law. A burial
place. A kind of ecclesiastical heriot, being 
a customary gift of the second best living 
animal belonging to the deceased, claimed by 
and due to the minister in many parishes, on 
the death of his parishioners, whether buried 
in the church-yard or not. 2 Bl. Comm. 425. 
Ayrton v. AJbbott, 14 Q. B. 19. 

It has been sometimes used in a civil as 
well as in an ecclesiastical sense, and ap
plied to a payment to the lord of the fee. 
Paroch. Antiq. 470. 

M ORTUARY TABLES. Tables for estimating 
the probable duration of the life of a party 
at a given age. Gallagher v, Market St. Ry. 
Co., 67 Cal. 16, 6 P. 871, 51 Am. Rep. 680. 

M O RTUU M  VAD I UM .  A dead pledge ; a 
mortgage (q. 'V.) ; a pledge where the profits 

M O RT GAGOR. He that gives a mortgage. or rents of the thing pledged are not applied 

M ORTH. Sax. Murder, answering exactly to the payment of the debt. 

to the French "assassinat" or "mu·ertre de M O R.TU US. Lat. Dead. So in sheriff's re-
guet-apen8." turn, mortuus est, he is dead. 

M ORTH LAGA. A murderer. Cowell. 

M O'RTH LA G E. Murder. C-owell. 

M O RT I F I CAT I ON,; In Scotch law. A term 
nearly synonymous with "mortmain." Bell. 

M O RTUUS C I V I LITER. Civil death. This 
incident attended every attainder of treason 
or other felony, whereby in the language of 
Lord Coke the attainted pei's6n "is disabled 
to bring any action, for he is ext-ra lcgem 



MOR'rUUS C,IVILITElt 

mortuus" ; Co. Litt. 199. , He could be h,eard 
in court only for the direct purpQse of re
versing the attainder, and nQt in prQsecutiQn 
of a civil right ; '1 B. & A. 159. He could be 
grantQr or grantee ·after attainder, and the 
grant 'WQuld he gQod agail1st ,ali perSQns ex
cept the king ; Shepard, TQuch. 231. 

Mortuus exitus non  est exitus. A ·dead issue 
is no issue. CO. Litt. 29. A . child

'
oorn dead 

is not cQnsidered as issue. 
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, M OTEER. A custQmary service or paym�:nt 
at the mQte or cQurt of the IQrd, frQm which 
SQme were exempted by charter Qr privilege. 
CQwell. 

MOT H E R. A WQman whO' has borne a child ; 
a female parent ; cQrrelative to "sQn" 0'1' 
"daughter." The term may alsO' include a 
WQman whO' is pregnant. See HQward v. PeQ
pIe, 185 Ill. 552, 57 N. E. 441 ; Latshaw v. 
State, 156 Ind. 194, 59 N. E. 471. 

-Mortuus sin:e prole. Dead without issue. In MOT H E,R-I N,-LAW. The mQther of Qne's 
genealQgical tables often abbreviated to "rn. wife Qr Qf Qne's husband. 
8. p." 

Mos retinendus est flde·lissimre ve'�ustatis. 4 
CQke, 78. A custom of the truest antiquity 
is to' be retained. 

M OSLEM LAW. One of the twO' great sys
tems of custQmary law which the English 
fQund in India. It regulated the life and 
relatiQns Qf all Moslems, and parts Qf it, es
pecially its penal prQvisiQns, were applied to 
both Moslems and Hindus. Bryce, ExtensiQn 
Qf the Law. 

M OST FAVORED NAT I ON C;LA'uSoE. A 
clause fQund in most treaties prQviding that 
the dtizens 0'1' subjects Qf the CQntracting 
states may enjQY the privileges accorded by 
either party to thQse Qf the most favQred na
tiQns. It is said that the general design Qf 
such clauses is to' establish the principle Qf 
equality Qf international treatment. The test 
Qf whether this- principle is viQlated py the 
cQncessiQn of advantages to' a particular na
tiQn is, nQt the form in which slich CQnces
siQn is made, out the ,conditiQn Qn which it  
is  granted ; whether it is given fQr a price, 
or whether this price is in ,the nature of a 
substantial equivalent, and nQt Qf a mere 
evasion. The United States has always tak
en the stand that reciprocal CQmmercial CQn
cessiQns are given fQr a valuable CQnsidera
tiQn and are not within the scope of this 
clause. Bartram v. RobertsQn, 122 U. S. 116, 
7 S. Ct. '1115, 30 L. Ed. 1118 ; 'Whitney v. 
RQbertson, 124 U. S. 1oo, 8 S. Ct. 456, 31 L. Ed. 
386. Great Britain has taken the oPPosite 
PQsition. 

See Consular Treaty Rights and Comments 
Qn the "MQst FavQred Nation" Clause, by 
Ernest Ludwig ; 3 ArneI'. J ourn. Int. L. 57 ; 
HerQd, Most FavQred Nation Treatment ; 
MQore's Dig. Int. Law ; 3 ArneI'. Journ. Int. 
Law 395. 

MOSTRE.NCOS. In Spanish law. Strayed 

MOT I O N .  
I n  Practice 

An occasiQnal applicatiQn to' a court by the 
parties Qr their cQunsel, in Qrder to Qbtain 
SQme rule 0'1' order, which becQmes necessary 
either in the prQgress Qf a cause, Qr summa
rily and whQlly uncQnnected with plenary pro
ceedings. Citizens' St. R. CO'. v. Reed, 28 
Ind. App. 629, 63 N. E. 770 ; LQW v. Cp.eney, 
3 HQw. Prac. (N. Y.) 287 ; People v. Ah Sam, 
41 Cal. 645 ; In re Jetter, 78 N. Y. 601. 

A mQtiQn is a written applicatiQn fQr an 
Qrder addressed to' the court Qr to' a judge in 
vacatiQn by any party to' a suit Qr prQceeding, 
or by any Qne interested therein. Rev. CQde 
IQwa 1880, § 291i (CQde 1931, § 11229). 

In legal prQceedings, a " motiQn" is an ap
plicatiQn, either written Qr made viva VQce, 
by a party to' an ' actiQn Qr a suit fQr SQme 
kind Qf relief. State v. Warner yalley StQck 
CQ., 68 Or. 466, 137 P. 740, 747 ; O'Hanion v. 
Great NQrthern Hy. CQ., 7{} Mont. 128, 245 P. 
518, 520 ; Vande Veegaete v. Vande Veegaete, 
79 MQnt. 68, 255 P. 348, 349 ; Genardini v. 
Kline, 21 Ariz. 523, 190 P. 568, 570 ; Hammer 
v. Campbell AutQmatic Safety Gas Burner 
CO'. 74 Or. 126, 144 P. 396, 39S ; Hall Oil CO'. 
v. Barquin, 33 WYO'. 92, 237 P. 255, 258 ; Har
ris v. ChicagO' HQuse-'Wrecking CQ., 314 Ill. 
500, 145 N. E. 666, 669. 

I n Parl iamentary Law 

The formal mQde in which a member sub
mits a prQPQsed measure Qr resO'lve fQr the 
cQnsideratiQn and actiQn Qf the meeting. 

I n  General 

-Motion for decree. Under the chancery prac
tice, the most usual mQde Qf bringing on a suit 
fO'r hearing when the defendant has answered 
is,by mQtiQn fQr decree. TO' dO' this the plain
tiff serves on the , defendant a nQtice Qf his 
intentiQn to' mQve fQr a decree. Hunter, Suit 
Eq. 59 ; Daniell, Ch. Pl'. 722. 

gQods ; est rays. White, New RecQP. b. 2, tit. -Motion for judgment. In English practice. 
2, c. 6. A proceeding whereby a party to an ,action 

mQves fQr the judgment of the CQurt in his 
MOTE. Sax . .A. meeting ; an assembly. Used :fAvor. See Sup. Ct. Rules 1883, ord. 40. 

in composition, as burgmote, folkmote, etc. 
-Motion  I n  error. A motion in error stands on 

M OTE-BELL. The bell which was used by the same footing as a writ of errQr ; the only 
the Saxons to ·  summon people to the court. differenc(! is that, on a motion in error, ;no 
Cowell. �ervice is required _ to be made on the QPp0li!it� 
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party, because, being before the court when 
the motion is filed, he is bound to take notice 
of it at his peril. Treadway v. Coe, 21 Conn. 
283. 

-Motion to set aside judgment. This is a step 
taken by a party in an action who is dissatis
fied with the judgment directed to be ·ente:red 
at the trial of the action. 

-Special motion .  A motion addressed to the 
discretion of the court, and which must be 
heard and determined ; as distinguished from 
one which may be granted of course. Mer
chants' Bank v. Crysler, 67 F. 390, 14 C. C. A. 
444. 

MOTI VE. The inducement, cause, or reason 
,,,,hy a thing -is done. An act legal in itself, 
and which violates' no right, is not actionable 
on account of the motive which ' actuated it. 
Chatfield v. Wilson, 5 Am. Law Reg. (0. S.) 
528. 

"Motive" and "intent" are not identical, and an 
intent may exist where a motive is wanting. Mo
tive is the moving power which impels to action for 
a definite result ; intent is the purpose to use a par
ticular means to effect such result. In the popular 
mind intent and motive are often regarded as the 
same thing ; but in law there is a clear distinction 
between them. When a crime is clearly proved to 
have been committed by a person charged therewith, 
the question of motive may be of little or no im
portance, but criminal intent is always essential 
to the commission of a crime. People v. Molineux, 
168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193 ; Warren 
v. Tenth Nat. Bank, 29 Fed. Cas. 287 ; Williams v. 
State, 113 Neb. 606, 204 N. W. 64, 66 ; State v. 
Santino (Mo. Sup.) 186 S. W. 976, 977 ; Harden v. 
State, 211 Ala. 656, 101 So. 442, 444 ; People v. Kuhn, 
232 M:ich. 310, 205 N. W. 188, 189 ; Jones v. State, 13 
Ala. Apn. 10, 68 So. 600, 6M. But motive is often an 
important subject of inquiry in criminal prosecu
tions, particularly where the case depends mainly 
or entirely on circumstantial evidence, the comb ina
t hn of motive and opportunity (for the commission 
of the particular crime by the person accused) be
ing generally considered essential links in a chain 
of such· evidence, while the absence of all motive on 
the part of the prisoner is an admissible and im
portant item of evidence in his favor. 

MOTO RCYCLE. A bicycle propelled by a 
gasoline engine located in the frame be
tween the wheels. Ellett v. E:lein (C. C. A.) 
252 F. 805, 806 ; Bonds v. State, 16 Ga. App. 
401, 85 S. E. 629, 630. 

A motorcycle is a "motor vehicle" within 
the meaning of registration laws. People v. 
Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. 
A. (N. S.) 41, 16 Ann. Cas. 607. 

M OTU PROPR I O. Lat. Of his own motion. 
The commencing words of a certain kind of 
p�pal . rescript. 

M O U N T I N GS. Used in the Tariff Act of 1913, 
in connection with optical instruments such 
as the microscope and polariscope, in the 
sense of accessories, adjuncts, or parts there-

MOVABLES 

of. U. S. v. International Forwarding Co., 
n Ct. Cust. App. 156, 159. 

MO U RN I NG.  The dress or apparel worn by 
mourners at a funeral and for a time after
war:ds . .  Also the expenses paid for such ap
parel: 

MOUTH OF R I VER. By statute in some 
states, the mouth of a river or creek, which 
empties into another river or creek, is de
fined as the point where the middle of the 
channel of eaC'h intersects the other. Pol. 
Code Cal. § 3908 ; Rev. St. Ariz. 1001, par. 
931 (Rev. Code 1928, § 742) . 

MOVAB LE. That which can be changed in 
place, as movable property ; or in time, as 
movable feasts or terms of court. See Wood 
v. George, 6 Dana (Ky.) 343 ; Strong v. White, 
19 Conn. 245 ; Goddard v. Winchell, 86 Iowa, 
71 , 52 N. W. 1124, 17 L. R. A. 788, 41 Am. St. 
Rep. 481. 

. 

MOVABLE ESTATE. A ·term equivalent to 
"personal - estate" or " personal property." 

Den v. Sayre, 3 N. J. Law, 187. 

MOVABLE FREE H O LD.  A. term applied by 
Lord Coke to real property which is capable 
of being increased or diminished by natural 
causes ; as where the owner of seashore ac
quires or loses land as the waters recede or 
approach. See Holman v. Hodges, 112 Iowa, 
714, 84 N. ,V. 950, 58 L. R. A. 673, 84 Am. St. 
Rep. 367. 

MOVABLES. Things movable ; movable or 
perscfnal chattels which may be annexed to 
or attendant on the person of the owner, and 
carried about with him from one part of 
the world to another. 2 Bl. Comm. 387. Jiov
ablcs consist-First, of inanimate things, as 
goods, plate, money, j ewels, implements of 
war, garments, and the like or vegetable pro
ductions, as the fruit or other parts of a plant 
when severed from the body of it or the whole ' 
plant itself when severed from the ground ; 
scconaly, of animals, which have in them
selves a principle and power of motion. 2 
Steph. Comm. 67. 

Movables are further distinguished into 
such as are in possession, or which are in the 
power of the owner, as a horse in actual use, 
a piece of furniture in a man's own house ; 
and such as are in the possession of another, 
and can only be recovered by action, which 
are therefore said to be in action, as a debt. 

But it has been held that movable property, in a 
legacy, strictly includes only such as is corporeal 
and tangible ; not, therefore, rights in action, as 
judgment or bond debts ; Strong v. White, 19 Conn. 
238, 245 ; 1 Wm. Jones 225 ; but see Penniman v: 

French, 17 Pick. (Mass.) 404, 28 Am. Dec. 309 ; and 
that, in a will, "movables" is used in its largest 
sense, but will not pass growing crops, nor building 
materials on ground ; Humble v. HUmble, 3 A. K. 
Marsh. (Ky.) 123 ; Jackson v. Vanderspreigle, 2 
Dall. 142, 1 L. Ed. 323. . 



MOVABLES 

I n The C ivil Law 

_ Movables (mobilia,) properly denoted inani
mate things ; animals being distinguished as 
moventia, things moving. Calvin. But these 
words mobilia and moventia are also 0 used 
synonymously, and in the general sense of 
"movables." I d. 

tn Scotch Law 

"Movables" are opposed to "heritage." So 
that every species of property, ap.d every 
right a man can hold, is by that law either 
heritable or movable. Bell. 

MOVE. To make an application to a court 
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M OV I NG P I CTURE SH OW. A place where 
motion pictures are exhibited for the purpose 
of public amusement and entertainment. 
State v. Morris, 28 Idaho, 599, 155 P. 296, 297, 
L. R. A. 1916D, 573. 

M RS. A term which, when used before the 
name of a woman, shows that she has at some 
time been married but which constitutes nei
ther actual notice nor constructive notice that, 
at the time she receives a conveyance, she is a 
married woman. Houston Oil Co. of Texas v. 
Griggs (Tex. Civ. App.) 181 S. W. 833, 836. 

M U C IANA CAUT I O. See Cautio. 

-M UEBLES. In Spanish law. Movables ; all 
sorts of personal property. White, New Re
cop. b. 1, tit .. 3, c. 1, § 2. 

for a rule or order, or to take action in any 
matter. To ask. Harris v. Chicago House
Wrecking Co., 314 Ill. 500, 145 N. E. 666, 669. 
The term comprehends all things necessary 
to be done by a litigant to obtain an order of M U FFLER. Any of various devices to dead
the court directing the relief sought. O'Han- en the noise of escaping gases or vapors, such 
ion v. Great Northern Ry. Co., 76 Mont. 128, as a tube filled with obstructions, through 
245 P. 518, 519. which the exhaust gases of an internal com-

o To propose 'a resolution, or recommend ac- bustion engine, as an automobile, are passed 
tion in a deliberate body. (called also a silencer), or an attachment usu-

To pass over ; to he transferred ; as when ally consisting of a series of perforated baf
the consideration of a contract is said to fles for a locomotive pop safety valve. Hines 
"move" from one party to the other. v. Foreman (Tex. Com. App.) 243 S. W. 479, 

To occasion ; to contribute to ; to tend or 484. 
lead to. The forewheel of a wagon was said M U I R B U RN. In Scotch law. The offense of "to move to the death of a man." Sayer, 249. setting fire to a muir or moor. 1 Br-own, Ch. 
MOVE OUT. To vacate ; to yield up posses- 78, 116. 
sion. Polich v. Severson, 68 Mont. 225, 216 
P. 785, 787. 

MOVENT. One who moves ; one who makes 
a motion before a court ; the applicant for a 
rule or order. . 

MOVEMENT. As used in the Hours of Serv
ice Law (Act Congo March 4, 1907, C. 2939, 34 
Stat. 1415 [45 USCA. §§ 61-64]), defining the 
term "employe" to mean a person actually 
engaged in or connected with the movement 
of any train, the word " movement" is not re
stricted to the actual revolution of the wheels 
of a train or locomotive engaged in interstate 
commerce, but may apply to a train tied up on 
a siding. Great Northern Ry. Co. v. United 
States (C. C. A.) 211 F. 309, 312. Similarly, 
within the meaning of police regulations au
thorizing civic authorities to regulate the 
movement of vehicles, the term may compre
hend the control and management of vehicles, 
including the power to require that the motor 
be closed down when a motor vehicle is "left 
on the street. White v. District of Columbia, 
4 F.(2d) 163, 164, 55 App. D. C. 197. 

M OV I NG FOR AN ARG U M E NT. Making a 
motion on a day which is not motion day, in 

- virtue of having argued 0 a special case ; used 
in the exchequer after it became obsolete in 
the queen',s bench. Wharton. 

M OV I NG PAPERS. Such papers as are made 

M U LATTO. A person that is the offspring 
of a negress by a white man, or of a white 
woman by a negro. Thurman v. State, 18 
Ala. 276 ; McGoodwin v. Shelby, 206 S. W. 
625, 627, 182 Ky. 377 ; Medway v. Natick, 7 
Mass. 88. ; State v. Scott, 1 Bailey (S. C.) 270. 
In a more general sense, a person of mixed 
Caucasian and negro blood, or Indtan and 
negro blood. Webster, Diet. See, also, Mus
tizo. 

Properly a mUlatto is  a person one of whose 
parents is wholly black and the other wholly white ; 
but the word does not always, though perhaps it does 
generally, require so exactly even a mixture of 
blood, nor is its signification alike in all the states. 
1 Bish. Mar. & D. § 308. 

M U LCT. A penalty or punishment imposed 
on a person guilty of some offense, tort, or 
misdemeanor, usually a pecuniary fine or con
demnation in damages. See Cook v. Marshall 
C-ounty, 119 Iowa, 384, 93 N. W. 372, 104 Am. 
St. Rep. 283. A forfeit, fine, or penalty. Klei
nath, Schuster & Hudson v. Reed, 137 P. 841, 
844, 18 N. M. 358. 

Formerly, an impOSition laid on ships or 
goods by a company of trade for the mainte
nance of consuls and the like. 

M ulcta damnum famce non irrogat. Cod. 1, 54 ; 
Calvin. A fine does not involve loss of char-
acter. 

the pasis of some motion, in court proceedings, M U LE. A hybrid between the horse and the 
e. g. a bill In equity with supporting a:fIidavi�s. ass ; �specially, the Offspring - of a male ass 
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and a mare. Webster, Diet. A reward of
fered for the apprehension of a mare, horse, 
or gelding does not apply to a mule. Com. v. 
Davidson, 4 Pa. Dist. R. 172. 

M U L I ER. Lat. A woman ; a wife ; a wid
ow ; a virgin ; a legitimate child. 1 lnst. 243 ; 
00. Litt. 170, 253 ; 2 Bla. Oom. 248. 

The term is used always in contradistinction to 
a bastard, mulier being always legitimate. Co. Litt. 
243. 

M U L I E R  P U I SN E. L. Fr. When a man 
has a bastard son, and afterwards marries 
the mother, and by her has also a legitimate 
son, the elder son is bastard eigne, and the 
younger son is mulier pwisne. 

M U L I ERATUS. A legitimate son. Glanvil. 

M U L I E RTY. In old English law. The state 
or condition of a mulier, or lawful issue. Co. 
Litt. 352b.  The opposite of bastardy. 
Blount. 

M U LTA. A fine or final satisfaction, ancient
ly given to the king by the bishops, that they 
might have power to make their wills, and 
that they might have the probate of other 
men's wills, and the granting of administra
tion. 2 lnst. 291. Called, also, multura epis
copi. 

A fine imposed em arbitrio by magistrates on 
the pr03sides provinciarum. lnst. 4,  1. 

M ulta conceduntur  per obl iquum qure non con·  
cedu ntur de  directo,. Many things are allowed 
indirectly which are not allowed directly. 6 
Coke, 47. 

M u lta fidem promissa levant. Many promises 
lessen confidence. Brown v. Castles, 11 Cush. 
(Mass.) 350. 

M u lta ignoramu s  qure nobis non  latere'nt si vet· 
eru m  lectio nobis fuit fami l iari�·. 10 Coke, 73. 
We are ignorant of many things which would 
not be hidden from us if the reading of old 
authors was familiar to us. 

M u lta in J ure com mun i  oon tra rationem dis
putandi, p ro com m u ni utilitate introdueta sunt. 
Many things have been introduced into the 
common law, with a view to the public good, 
which are inconsistent with sound reason. 
Co. Litt. 70b ; Broom, Max. 158 ; 2 Co. 75. 
See 3 Term 146 ; 7 id. 252. 

Multa mu lto e,xercitatione faei l ius  quam regu Jis 
percipies. 4 lnst. 50. You will perceive many 
things much more easily by practice than by 
rules. 

M u lta non  vetat lex, qure tamen tacite damnavit. 
The law forbids not many things which yet 
it has silently condemned. 

M u lta transeunt cum un ive'rsitate qure non per 
se tran�.eunt. Many things pass with the 
whole which do not pass separately. Co. Litt. 
12a. 

KUL'l'll' A,ll,lOUSNESS 

M ulti m ulta, nemo' omnia novit. 4 lnst. 3.48. 
Many men have known many things ; no one 
has known everything. 

M ULT I FA R I O USNESS. 

In 'Equ ity Pleading 

The fault of improperly joining in one bill 
distinct and independent matters, and thereby 
confounding them ; as, for example, the unit
ing in one bill of several matters perfectly dis
tinct and unconnected against one defendant 
(more commonly called misjoinder of claims), 
or the demand of several matters of a distinct 
and independent nature against several de
fendants, in the same bill. Story, Eq. PI. § 271. 
And see Harrison v. Perea, 168 U. S. 311, 18 
Sup. Ct. 129, 42 L. Ed. 478 ; Wales v. New
bould, 9 Mich. 56 ; Bovaird v. Seyfang, 200 
Pa. 261, 49 A. 958 ; Bolles v. Bolles, 44 N. 
J. Eq. 385, 14 A. 593 ; Perkins v. Baer; 95 Mo. 
App. 70, 68 S. W. 939 ; Thomas v. Mason, 8 
Gill (Md.) 1 ;  Barcus v. Gates, 89 F. 783, 32 
C. C. A. 337 ; McGlothlin v. Hemery, 44 Mo. 
350 ; Ford v. Borders, 200 Ala. 70, 75 So. 
398, 400 ; Bertelmann v. Lucas (0. C. A.) 7 
F.(2d) 325, 327, 328 ; Dennis · v. Justus, 115 
Va. 512, 79 S. E. 1077, 1078 ; Dollar v. Lock
ney Supply 00. (Tex. Civ. App.) 164 s. W. 1076. 
1078 ; Crummett v. Crummett, 102 W. Va'. 
151, 135 S. E. 16, 18 ; Carter v. Kimbrough, 
122 Miss. 543, 84 So. 251, 256. A bill is not 
multifarious which seeks alternative or in
consistent relief growing out of the same sub
ject-matter or founded on the same contract 
or transaction, or relating to the same prop
erty between the same parties. Code Ala . . § 
3095 (Code 1923, § 6526) ; Szabo v. Speckman, 
73 Fla. 374, 74 So. 411, 412, L. R. A. 1917D, 
357 ; Lee v. Thornton, 171 N. C. 209, 88 S. E. 
232, 234. 

The joining of distinct and independent matters, 
each of which would constitute a cause of action. 
Otto F. Stifel's Union Brewing Co. v. Weber, 194 
Mo. App. 605, 186 S. W. 1119, 112.2 ; Johnson v. Ben
boW', 93 Fla. 124, 111 So. 504, 507 ; Bean v. County 
Court of McDowell County, 85 W. Va. 186, 101 S . . 
E. 254, 255. 

"Multifariousness" abstractly is incapable of an 
accurate definition, but includes those cases where 
a party is brought as a defendant on a record with 
a large portion of which, and, in the case made by 
which, he has no connection whatever. O'Neal v. 
Cooper, 191 Ala. 182, 67 So. 689, 691 ; First Nat. Bank 
V. Starkey, 268 Ill. 22, 108 N. E. 695, 696 ; Oliver v. 
Piatt, 3 How. 333, 11 L. Ed. 622 ; Shields v. Thomas, 
18 How. 259, 15 L. Ed. 368. 

The vice of multifariousness is the union of causes 
of action which, or of parties whose claims, it is 
either impractical or inconvenient to adjudicate in 
a single suit. Where it is  as practical and con
venient for court and parties to deal with the claims, 
and parties joined, in one suit as in many, there is 
no multifariousness. ' Westinghouse A. B. Co. v. 
R. Co., 71 C. C. A. 1, 137 F. 26 ; ScheU v. Leander 
Clark College (C. C. A.) 2 F. (2d) 17, 21. And it is 
not essential that every defendant have an interest 
in or concern for all matters or phases of the con
troversy. Mitchell v. Cudd, 196 Ala. 162, 71 So. 660 ; 
Norfolk Southe,rn R. Co. Y. Stricklin (D. C.) 264 F. 
546, 555. 
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M ultitudo erranti u m  non  parit errori patroci
n u m. The multitude of those who err fur
nishes no countenance or excuse for error. 
11 Coke, 75a. It is no excuse for error that 
it is entertained by numbers. 

The j oining, in a single legislative act, of 
dissimilar and discordant subjects, which, by 
no fair intendment, can be considered as hav
ing a legitimate connection Or relation to the 
subject of the act. Boise City v. Baxter, 238 
P. 1029, 1033, 41 Idaho, 368. 

M uItitudo i m peritorum perdit  curiam. A great 
number of unskillful practitioners ruins a 

M U LT I PART I TE. Divided into many or sev- court. 2 Inst. 219. 

eral parts. 

M U LT I PLE EV I DENCE. That which is ad
missible for a specific purpose to which it 
must be confined and inadmissible to prove 
a different fact. Green v. Atlantic Coast Line 
R. 00., 134 S. E. 385, 386, 136 S. O. 337. 

M U LT I PLE PO I N D I N G. In Scotch law. 
Double distress ; a name given to an action, 
corresponding to proceedings by way of in
terpleader, which may be brought by a per
son in possession of goods claimed by differ
ent persons pretending a right thereto, call
ing the claimants and all others to settte their 
claims, so that the party who sues may be lia
ble only "in once and single payment." Bell. 

Multip lex et indistinctum parit confusionem ; et 
qurestiones, quo  si mpliciores, eo l ucidiores·. 
Hob. 335. Multiplicity and indistinctness pro
du<!e confusion ; and questions, the more sim
ple they are, the more lucid. 

Multiplicata transgressione  cr'escat pmnre in
f1ictio. As transgression is . multiplied, the in
fliction of punishment should increase. 2 
Inst. 479. 

M U LT I PL I C I TY. A state of being many. 
That quality of a pleading which involves a 
variety of matters or particulars ; undue vari
ety. 2 Saund. 410. A multiplying or increas
ing. Story, Eq. PI. § 287. 

M U LT I PL I C I TY OF ACT I ONS, or SU I TS. 
Numerous and unnecessary attempts to liti
gate the same right. A phrase descriptive of 
the state of affairs where several different 
suits or actions are brought upon the same 
issue. It is obviated in equity by a bill of 
peace ; in courts of law, by a rule of court 
for the consolidation of different actions. 
Williams v. Millington, 1 H. Bl. 81 ; Murphy 
v. Wilmington, 6 Houst. (Del.) 138; 22 Am. 
St. Rep. 345. The ' actions must be against a 
single defendant. Prospect Park & O. I. R. 
00. v. Morey, 140 N. Y. S. 380, 385, 155 App. 
Div. 347. 

M U L Tl' r  U D E. An assemblage of many peo
ple. According to Ooke it is not a word of 
very precise meaning ; for some authorities 
hold that there must be at least ten persons 
to make a multitude, while others maintain 
that no definite number is fixed by law. 00. 
Utt. 257. That two cannot constitute a mul
titude, see Pike v. Witt, 104 Mass. 595. 

Multitud'inem decem · faciunt. Co • .  Litt . .  2�7. 
Ten make a multitude. 

M UL TO. In old records. A wether sheep. 

M ulto util ius est p,auca idonea effunde,re q uam 
m ultis i n uti l ibus ho,m ine,s gravari. 4 Ooke, 20. 
It is more useful to pour forth a few useful 
things than to oppress men with many use-
less things. 

. . , 

M U LT U RE. In Scotch law. The quantity 
of grain or meal payable to the pro
prietor of a miU, or to the multurer, his tacks
man, for manufacturing the corns. Ersk. 
lnst. 2, 9, 19. 

M U M M I F I CAT I ON. In medical jurispru
dence, the complete drying up of the body as 
the result of burial in a dry, hot soil, or the 
exposure of the body to a dry, cold atmos
phere. 15 Amer. & Eng. Enc. Law, 261. 

M U MM I N G .  Antic diversions in the Ohrist
mas holidays, snppressed in Queen Anne's 
time. 

M U N D. In old English law. Peace ; whence 
rnundbl'YC, a breach of the peace. 

M U N D BYRD, M U N D E BU RDE.  A receiving 
into favor and protection. Cowell. 

M U N D I UM.  In old French law. A tribute 
paid by a church or monastery to their seig
norial avou,es and 1;·idames, as the price of 
protecting them. Steph. Led. 236. 

M U N E RA. In the early ages of the feudal 
law, the name given to the grants of land 
made by a king or chieftain to his followers, 
which were held by no ce'rtain tenure, but 
merely at the will of the lord. Afterwards 
they became life-estates, and then hereditary, 
and were called first "benefices," and then 
"feuds." See Wright, Ten. 19. 

M U N I CEPS. Lat. In Roman Law. Eligible 
to office. A provincial person ; a country
man. This was the designation of one born 
in the provinces or in a city politically con
nected with Rome, who had come to Rome. 
and though a Roman citizen, yet was looked 
down upon as a' provincial, and not allowed 
to hold the .higher offices. 

In the provinces the term seenis to b.a ve 
been applied to the freemen of any city who 
were eligible to the municipal offices. Oalvin. 

M U N I C I  PAL. Relating to a city, town, or 
village. Powder R. C. 00. v. Board, 3 Wyo. 
597, 29 P. 361, 31 P. 278. Sometimes, pertain
ing to a county ; Posch v. Lion Bonding & 
Surety Co., 137 Minn. 169, 163 N. W. 131, 132 ; 
contra, Hersey v. Nelson, 47 Mont. 132, 131 P. 
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80, 81, Ann. Cas. 1914C, 968 ;  local, particu
la.r, independent ; Horton v. Mobile School 
Com'rs, 48 Ala.' 598 ; also-, pertaining to local 
self-government in general ; Woodward v. 
Livermore Falls Water Dist., 116 Me. 86, 100 
A. 317, 319, L. R. A. 1917D, 678. 

Relating to a state or natiori, particularly 
when considered as an entity independent of 
other states or nations. 

Among the Romans, cities were called municipia ; 
these cities voluntarily joined the Roman republic in 
relation to their sovereignty only, retaining their 
laws, their libertie:;;, and their magistrates, who 
were thence called municipal magistrates. With us 
this word has a more extensive meaning : for ex
ample, we call municipal l(J;W not the law of a city 
only, but the law of the state. 1 Bla. Comm. ,(4. 
"Municipal" is so used in opp�sition to "interna
tional," and denotes that which pertains or belongs 
properly to an individual state or separate com
munity, as distinguished from that which is common 
to, or observed between, all nations. Thus, piracy 
is an "international offense," and is denounced by 
"international law," but smuggling is a "municipal 
offense," and cognizable by "municipal law." State 
v. Hagen, 136 La. 868, 67 So. 935 ; Montana Auto 
Finance Corporation v. British & Federai Under
writers of Norwich Union Fire Ins. Soc., 72 Mont. 
69, 232 P. 198, 199, 36 A. L. R. 1495. 

-M unicipal affairs. A term referring to' the 
internal business affairs O'f a municipality. 
Ex parte Hitchcock, 34 Cal. App. 111, 166 P. 
849, 850. .Frequently used in constitutional 
and statutO'ry provisions concerning the pow
er to' legislate as to the concerns of munici
palities. City of Los Angeles v. Central Trust 
Co. of New York, 173 Cal. 323, 159 P. 1169, 
1171 ; Williams v. City of VallejO', 36 Gal. App. 
133, 171 P. 834, 886 ; State v. Cummings, 47 
Old. 44, 147 P. 161, 163. The term has come to' 
include public service activities, such as sup
plying water to the inhabitants, the construc
tion of a reservoir for their benefit, the sale 
and distribution of electrical enel'b'J', and the 
establishment and operation of transportation 
service, which were once regarded as being 
of a strictly private nature. In re Bonds of 
O rosi Public Utility Dist., 196 Cal. 43, 235 P. 
1004, 1010. 

MUNIOIPAL 

S. W. 668 ; Howard v. Kiowa County (C. C.) 
72 F. 406. 

-Mu n icipal charter. A legislative enactment 
conferring governmental powers of the state 
upon its local agencies. State v. Thompson, 
193 Ala. 561 , 69 So. 461, 464. 

-M unicipal olaims. In Pennsylvania law. 
Claims tiled by a city against prO'perty O'wners 
therein, fGr taxes, rates, levies, 0'1' assess
ments for local improvements, such as the 
cO'st of grading, paving, O'r curbing the streets, 
or removing nuisances. 

-M unicipal corporation. See that title intra. 

-M unicipal courts. In the judicial Qrganiza-
tion of several states, courts are established 
under this name, whose territO'rial authority 
is confined to' the city or community in which 
they are erected. Such cO'urts usually have 
a criminal jurisdiction corresponding to that 
of a police court, and, in some cases, possess 
civil jurisdiction in small causes. For a statu
tory definition, see sectiO'n 1, c. 147, Laws Okl. 
1915 ; Ex parte Gownlock, 13 Ok!. Cr. 293, 
164 P. 130, 131. 

-M unicipal domicile. S ometimes used in 
contradistinction to "natiO'nal domicile" and 
"quasi national dO'micile" to' refer to residence 
in a county, townShip, or municipality ; called 
also "dO'mestic dQmicile." Hayward v. Hay
ward. 65 Ind. App. 440, 115 N. E. 966, 970. 

-M u n icipal e lection.  One at which municipal 
officers are chosen. Hutchins v. City O'f Des 
MO'ines, 176 Iowa, 189, 157 N. W. 881, 883. 
See, alsO', 'VatsO'n v. Fouch, 55 Cal. App. 765, 
2.05 P. 58, 61, with which cO'mpare JohnsO'n 
v. Luers, 129 Md. 521, 99 A. 710, 714. 

-M unicipal functio·n. One created Qr granted 
fO'r the special benefit and adv'antage of the 
urban community emhraced within the cor
porate boundaries ;-sometimes called a pri
vate fUIlctiO'n, as distinguished frO'm a pub
lic or gO'vernmental functiQn, which is one 
conferred or imposed on the municipality as 

. a 100cai agency of limited and prescribed juris-
-Mu n ic'i pal aid. A contributiQn or assistance diction to' be employed in administering the 
granted by a municipal cO'rpO'ration towards affairs O'f the state, and promoting the pub
the execution or progress of some enterprise lic welfare generally. Bryan v. City of West 
undertaken by private parties, but likely t� Pal� Beach, 75 Fla. 19, 77 SQ. 627 ; Griffith 
be of benefit to the municipality ; e. g., a v. CIty of Butte, 72 MQnt. 552, 234 P. 829, 831. 

railrO'ad. 

-Mun icipal authorities. As used in statutes 
contemplating the CQnsent of such authorities 
the term means the consent by the legislativ� 
authorities of the city acting by O'rdinance ; 
HO'lland Realty & Power Co. v. City of St. 
Iiouis, 221 S. W. 51, 53, 282 Mo. 180 ; for ex
ample, in a town, the members of the town 
board ; Farnsworth v. Boro Oil & Gas 00'., 
216 N. Y. 40, 109- N. E. 860. 

-M unicipal bonds. Negotiable bonds issued 
by a municipal corporatiO'n, to secure its in
debtedness. Austin v. Nalle, 85 Tex. 52.0, 22 

--IViunicjpal govern ment. This term, in eer- . 
tain state constitutions, embraces the gov
ernmental affairs of counties ; State v. TQuch
berry, 121 S. C. 5, 113. S. E. 345 ; andincludeH 
all forms of representative municipal gQvern
ment ; In re Opinion of the Justices, 229 
Mass. 601, 119 N. E. 778, 781. 

-M unicipal law, in contradis.tinction to inter
national law, is the law of an individual 
state 0'1' nation. It is the rule or law by which 
a particular district, community, or nation 
is governed. 1 Bl. Comm. 44. That which 
pertains solely to the citizens and inhabitants 
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of a state, and is thus distinguished from 
political law, commercial law, and the law 
of nations. Wharton. And see vVinspear v. 
HOolman District Tp., 37 Iowa 544 ; Root v. 
Erclelmyer, Wils. (Ind.) 99 ; Cook v. Portland , 
20 Or. 580; 27 P. 263, 13 L. R. A. 533 ; Fla
herty v. Jackson, 152 La. 679, 94 So. 316, 317. 

-Munici pal l ien .  A lien or claim existing in 
favor of a municipal corporation against a 
property owner for his proportionate share 
of a public improvement, made by the mu
nicipality, whereby his property is specially 
and individually benefited. 

-Mun icipal officer. An officer belonging to 
a municipality ; that is, a city, town, or bor
ough ;-not including a county. State v. 
Cooney, 70 Mont. 355, 2,25 P. 1007, 1010. But 
the term often bears a special or limited 
sense, in which it may not apply even to mem
bers of the city council. Lambert v. Barrett, 
115 Va. 136, 78 S. E. 586, 587, Ann. Cas. 1914D, 
1226. 

-Mu n icipal ord inance. A law, rule, or ordi
nance enacted or adopted by a municipal cor
poratiOon for the proper CDnduct of its affairs 
or the government of its inhabitants. Ruther
ford v. Swink, 96 Tenn. 564, 35 S. W. 554. 
Particularly a regulation under a delegation 
of power from the state. Harris v. City of 
Des Moines, 202 Iowa, 53, 209 N. W. 454, 456, 
46 A. L. R. 1429. 
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form of a bill of exchange, drawn by an offi
cer of a municipality upon its treasurer, di
recting him to pay an amount of money speci
fied therein to the persOon named Dr his order, 
Dr to bearer. 15 Amer. & Eng. Enc. Law, 
120ft 

M U N I C I PA L  CORPORAT I ON .  A pubUc cor
poration, created by gDvernment for political 
purposes, and having subordinate and local 
powers of legislation. 2 Kent, Comm. 275 ; 
Bonaparte v. Camden & A. R. Co., Baldw. 222, 
Fed. Cas. No. 1617 ; People v. California Fish 
Co., 166 Cal. 576, 138 P. 79, 91. 

An incorporation of persons, inhabitants of 
a particular place, or connected with a par
ticular district, e�abling them to conduct its 
local civil government. Glov. Mun. Corp. 1. 

A body politic and co�porate constituted by in
corporation of the inhabitants of a region or com
munity for purposes of local government. Trevino 
v. City of San Antonio (Tex. Civ. App.) 269 s.  W. 
1057, 1069 ; Bunting v. Oak Creek Drainage Dist., 
99 Neb. 843, 157 N. W. 1028, 102.9, L. R. A. 1918B, 1004 ; 
Rutledge v. Greater Greenville Sewer Dist., 139 S. C. 
188, 137 S. E. 597, 600 ; Churchill v. City of Grants 
Pass, 70 Or. 283, 141 P. 164. 

An independent corporate entity created by the 
state, not only for governmental purposes, but also 
to do acts not governmental in their scope, though 
they be for the common good of the inhabitants. 
I n  re Northern Bank of New York, 163 App. Div. 
974, 148 N. Y. S. 70, 71. 

A body corporate conSisting of inhabitants of a 
designated area created by the Legislature with or 

-Municipal p urposes. Public or governmental without the consent of such inhabitants for govern
purposes as distinguished from private p'ur- mental purposes possessing local legislative and 
poses ; Georgia Ry. & Power Co. v. City of administrative power, and power to exercise within 
Atlanta, 154 Ga. 731, 115 S. E. 263, 271 ; for such area so much of the administrative power of 
example, the taking of land for a school ; By- the state as may be delegated · to it and possessing 

field v. City of Newton, 247 Mass. 46, 141 N. limited capacity to own and hold property, and to 
act in purveyance of public conveniences. Sutter E. 658, 661 ;  lighting the streets ; City of Colo- 'I. Milwaukee Board of Fire Underwriters, 161 Wis. rado Springs v. Pike's Peak Hydro-Electric 615, 155 N. W. 127, Ann. Cas. 1917E, 682. 

CO., 57 Colo. 169, 140 P. 921, 927 ; supplying There is a well-defined and marked distinction be
water fu the inhabitants ; Marin Water & tween municipal corporations proper and political, 
Power Co. v. Town of Sausalito, 16S Cal. 587 , public, or quasi municipal corporations. Honnold 
143 P. 767, 772 ; the collection and disposal v. Board of Com'rs of Carter County, 71 Okl. 71, 177 
of garbage and refuse ; N. Ward Co. v. Board P. 71, 74: Cities, towns, a?d villages are munieipal 

of Street Com'rs of City of Boston, 217 Mass. corporatIOns . p roper. StrlCkfaden v. Green Creek 

381 104 N E 965 966 ' or the buildino- of a . Highway Dist., 42 Idaho, 738, 248 P. 456, 458, 49 A. L. 

sub' a . I
'
n �e M�nta�e Street in Bo�ough R. 1057. On the other hand, such term

. 
in many in

W y ,  h • stances does not extend so far as to Include coun
of Brooklyn in City of New York, 87 MISC. ties ; State ex reI. Barrett v. May, 290 Mo. 302, 235 
120, 150 N. Y. S. 382, 385. s. W. 124 ; McFerson v. Board of Com'rs of Prowers 

-Municipal securities. The evidences of in
debtedness issued by cities, towns, counties, 
townships, school�districts, and other such 
territorial divisions of a state. They are of 
two general classes : (1) Municipal warrants, 
orders, or certificates ; (2) municipal negotia
ble bonds. 15 Amer. & Eng. Enc. Law, 1206. 

-Municittal tax. This term may have refer
ence to any tax collected by �he city tax col
lector, including state, county, and city or 
town taxes. Boston Fish Market Corp. v. 
Oity of Boston, 224 Mass. 31, 112 N. E. 616. 

County, 78 Colo. 354, 2.41 P. 733 ; Hersey v. Nelson, 
47 Mont. 132, 131 P. 30, 31, Ann. Cas. 1914C, 963 ; or 
drainage districts ; Sawyer v. Camden Run Drainage 
Dist., 179 N. C. 182, 102 S. E. 273, 274 ; Collins v. 
Hollis, 212 Ala. 294, 1{)2 So. 379, 381 ; or irrigation dis
tricts ; Crawford v. Imperial Irr. Dist., 200 Cal. 318, 
253 P. 726, 729 ; Colburn v. Wilson, ' 23 Idaho, 337, 130 
P. 381 ; Davy v. McNeill, 31 N. M. 7, 240 P. 482, 489 ; 
Thaanum v. Bynum Irr. Dist., 72 Mont. 221, 232 P. 
528, 530 ; or road districts ; William T. Joyce Co. v. 
Police Jury of Parish of Tangipahoa, 146. La. 322, 
83 So. 587, 5881; Bradley v. State, 2.10 Ala. 166, 97 So. 
543, 544 ; or school districts ; Dickson v. Brewer, 
180 N. C. 4{)3, 104 S. E. 887, 8:89 ;  Brooks v. Wyman, 
220 App. Div. 2M, 220 N. Y. S. 615, 618 ; Kee v. Parks, 
153 Tenn. 306, 283 S. W. 751.; nor does it include the 

-Municipal warr'ants. . A municipal warrant state ; Herkimer Lumber Co. v. State, 196 App. Div. 
or order is an instrument, generally in the 708, 189 N. Y. S. 119, 12.2 ; but see contra� as to the 
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District of Columbia, Stoutenburgh v. Hennick, 9 
S. Ct. 25�, 12.9 U. S. 141, 32 L. Ed. 637. N�vertheless, 
it has been held in other cases, · often under different 
circumstances or in different contexts, that · the term 
may include counties ; Van Hess v. Board of Com'rs 
of St. Joseph County, 190 Ind. 347, 129 N. E. 305, 307 ; 
Bexar County v. Linden (Tex. Civ. App.) 205 S. W. 
478, 480 ; Gadd v. McGuire, 69 Cal. App. 347, 231 P. 
754, 763 ; Pierce County v. Thompson, 82 Wash. 440, 
144 P. 704, 705 ; and, in Louisiana, parishes ; State 
v. Hagen, 136 La. 868, 67 So. 935 ; . drainage districts ; 
State v. Little River' Drainage Dist., 291 Mo. 267, 
236 S. W. 848, 849 ; irrigation districts ; Peters v. 
Union Gap Irr. Dist., 98 Wash. 412, 167 P. 1085, 1086 ; 
road districts ; State ex reI. Little PrairIe Special 
Road · Dist. of Pemiscot County v. Thompson, 315 
Mo. 56, 285 S. W. 57, 61 ; school districts ; Waterman
Waterbury Co. v. School Dist. No. 4 of Cato Tp., 
183 Mich. 168, 150 N. W. 104, 107 ; Joint School Dist. 
No. 132 in Major County and Alfalfa County T. Dab
ney, 127 Ok!. 234, 260 P. 486, 488 ; School Dist. No. 8, 
Twin Falls County, v. Twin Falls County Mut. Fire 
Ins. Co., 30 Idaho, 400, 164 P. 1174, 1175 ; Vance v. 
Miller (Tex. Civ. App.) 170 S. W. 838, 839 ; and the 
like ; Milheim v. Moffat-Tunnel Improvement Dist., 
73 Colo. 268, 211 P. 649, 653 ; Drum v. University 
Place Water Dist., 144 Wash. 585, 258 P. 505, 506. 

I n Engl ish Law 

A body of persons in a town having the 
powers of acting as one person, of holding and 
transmitting property, and of regulating the 
government of the town. Such corporations 
existed in the chief towns of England (as of 
other countries) from very early times, de
riving their authority from "incorporating" 
charters granted by the crown. Wharton. 

I n  General 

-Mu nicipal corporations act. In English law. 
A general statute, (5 & 6 Wm. IV. c. 76,) 
passed in 1835, prescribing general regula
tions for the incorporation and government 
of boroughs. 

-Mu nicipal corporation de facto. One which 
exists when there is (1) some law under which 
a corporation with the powers assumed might 
lawfully have been created ; (2) a colorable 
and boria fide attempt to perfect an organiza
ti(m under such a law ; (3) user of the rights 
claimed to have been conferred by the law. 
Evens. v. Anderson, 132 Minn. 59, 155 N. W. 
1040, 1041. 

-Quasi m u nicipal corporations. Bodies politic 
and corporate, created for the sole purpose of 
performing one or more municipal functions. 
Woodward v. Livermore Falls Water Dist., 
116 Me. 86, 100 A. 317, 319, L. R. A. 1917D, 
678. Public corporations organized for gov
ernmental purposes and having for most pur
poses the status and powers of municipal cor
porations (such as counties, townships, school 
districts, drainage districts, irrigation dis
tricts, etc.), but not municipal corporations 
proper, such as cities and incorporated towns. 
See Snider v. St. Paul, 51 Minn. 46.6, 53 N. 
W. 763, 18 L. R. A. 151 ; Plumbing Supply Co. 
v. Board of Education of Independent School 
Dist. of City of Canton, 32 S. D. 270, 142 N. 
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W. 1131,' 1132 ; Melin v. Community Con sol. 
School Dist. No. 76, 312 Ill. 376, 144 N. E. 13, 
16 ; Iverson v. Union Free High School Dist. 
of Towns of Springfield and Curran, 186 Wis. 
342, 202 N. W. 788. 792 ; MaUm v. Benthien, 
114 Wash. 533, 196 P. 7, 9 ;  Little Willow 11'1'. 
Dist. v. Haynes, ,24 Idaho, 317, 133 P. 905, 
90B. 

M U N I C I PA L I TY. A municipal corporation ; 
a city, town, borough, or incorporated village. 
See Gadd v. McGuire, 6.9 Cal. App. 347, 231 
P. 754, 763 ; PUb. Laws N. C. Hl21 (Ex. Sess.) 
c. 106 ; Code Miss. 1906, § 3299 (Code 1930, § 
23(9). 

Though sometimes limited in its application to 
cities only ; City of Bangor v. Ridley, 117 Me. 297, 
104 A. 200, 2.32 ; it ordinarily includes towns as well 
as cities of all classes ; Goodman Warehouse Cor
poration v. Jersey City, 102 N. J. Law, 294, 132 A. 
503, 506 ; and may on occasion include townships ; 
Whittingham v. Milburn Tp., 90 N. J. Law, 344, 100 
A. 854 ; counties ; Murphy v. Freeholders of Hud
son, 91 N. J. Law, 40, 102 A. 896 ;  school distripts ; 
Scobee v. Board of Education of Clark County, 157 
Ky. 510, 163 S. W. 472, 473 ; and every kind and char
acter of public corporations which are created by 
statute or the Constitution of the state, and which 
are dependent for their support and maintenance 
from taxes imposed and collected ; Joint School 
Dist. No. 132 in Major County and Alfalfa County 
V. Dabney, 127 Ok!. 234, 260 P. 486, 487. But neither 
townships ; Petition of Herrington, 266 Pa. 88, 100 
A. 791, 793 ; nor school districts ; Long v. SCRool 
Dist. of Cheltenham Tp., 269 Pa. 472, 112 A. 545, 546 ; 
nor drainage districts or the like are necessarily in
cluded ; Witty v. Ellsberry Drainage Dist., 126 Miss. 
645, 89 So. 268, 270. 

Also, the body of officers taken collectively, 
belonging to a city, who are appointed to man
age its affairs and defend its interests. 

M U N I C I P I U M .  In Roman law. A foreigIl 
town to which the freedom of the city of 
Rome was granted, and whose inhabitants had 
the privilege of enjoying offices and honors 
there. Adams, Rom. Ant. 47, 77. A free town 
which retained its original right of self-gov
ernment, but whose inhabitants also acquired 
certain rights of Roman' citizens. Morey, 
Rom. L. 51. 

M UN I M ENT-H O USE, or M U N I M ENT-ROOM.  
A house or  room of  strength, in  cathedrals, 
collegia:te churches, castles, colleges, public 
buildings, etc., purposely made for keeping 
deeds, charters, writings, etc. 3 Inst. 170 ; 
Cowell. 

M U N I M ENTS. Documentary evidence of ti
tle. Merrill v. Rocky Mountain Cattle Co., 
26 Wyo. 219, 181 P. 964, 971. The instruments 
of writing and written evidences which the 
owner of lands, possessions, or inheritances 
has, by which he is enabled to defend the ti
tle of his estate. Termes de la Ley ; 3 Inst. 
170. 

M U N I T I O NS O F  WAR. In international law 
and United States statutes, this term includes 
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not only ordnan�e, ammunition, and other 
material directly useful in the conduct of a 
war, but also whatever may contribute to its 
successful maintenance, such as milital�Y 
stores of all kinds and articles of food. See 
U. S. v. Sheldon, 2 Wheat. 119, 4 L. Ed. 
199. 

M U N US. Lat. A gift ; an office ; a benefice 
or feud. A gladiatorial show or spectacle. 
Calvin. ; Due Cange. 

M U RAGE. A toll formerly levied in England 
for repairing or building public walls. 

M U RAL M O N U M ENTS. Monuments made in 
walls. 

M U RD E R. The crime committed where a 

person of sound mind and discretion (that is, 
of sufficient age to form and execute a crim
inal design and not legally "insane") kills 
any human creature in being (excluding qUick 
but unborn children) and in the peace of the 
state or nation (including all persons except 
the military forces of the public enemy in 
time of war or battle) without any warrant, 
justification, or excuse in law, with malice 
aforethought, express or implied, that is, with 
a deliberate purpose or a design or determi
nation distinctly formed in the mind before 
the commission of the act, provided that death 
results from the injury inflicted within one 
year and a day after its infliction. See Kil
patrick v. Com., 31 Pa. 198 ; Hotema v. U. S., 
186 U. S. 413, 22 Sup. Ct. 895, 46 L. Ed. 1225 ; 
Guiteau's Case (D. C.) 10 F. 161 ; Clarke v. 
State, 117 Ala. 1, 23 So. 671, 67 Am. St. Rep. 
157 ; People v. Enoch, 13 Wend. (N. Y.) 167, 
27 Am. Dec. 197 ; Kent v. People, 8 Colo. 563, 
9 Pac. 852 ; Com. v. Webster, 5 Cush. (Mass.) 
295, 52 Am. Dec. 711 ; Armstrong v. State, 30 
E'la. 170, 11 So. 618, 17 L. R. A. 484 ; U. s. v. 
Lewis (C. C.) 111 F. 632 ; Nye v. People, 35 
Mich. 16. For the distinction between mur
der and manslaughter and other forms of 
homicide, see Homicide ; Manslaughter. 

The term implies a felcmious homiCide, while the 
word "kill" does not necessarily mean any m<9re 
than to deprive of life, as a man may kill another by 
accident,. or in self-defense, and in many other ways, 
without the imputation of crime. Pilcher v. State, 
16 Ala. App. 2.37, 77 So. 75, 76. 

Com mon-Law Defin itions 

The willful killing of any subject whatever, 
with malice aforethought, whether the per
son slain shall be an Englishman or a foreign
er. Hawk. P. C. b. 1, c. 13, § 3. The killing 
of a.l-y person under the king's peace, with 
malice prepense or aforethought, either ex
press, or implied by law. 1 Russ. Crimes, 
421 ; Com. v. Webster, 5 Cush. (Mass.) 304, 
52 Am. Dec; 711. 'Wb.en a person of sound 
mind . and discretion unlawfully killeth any 
reaSOnable creature in being, and under the 
king's peace, with malice aforethought, either 
express or implied. 3 Jnst. 47 ; State v. Rob
bison, 143 La. 543, 78 So. 933, 935. 
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Statutory Defin itions 

Murder is the unlawful killing of a h�mail 
being with malice aforethought. Pen. Code 
Cal. § 187 ; Pen. Code Ariz. 1901, § 172 (Re,. 
Code 1928, § 4583). Whoever kills any human 
being with malice aforethought, either ex
press or implied, is guilty of murder. Rev . 
Code Iowa 1880, § 3848. Murder is the Ull
lawful killing of a human being, in the peace 
of the state, by a person of sound memory 
and discretion, with malice aforethought, ei
ther express or implied. Code Ga. 1.882., § 
4320 (Pen, Code 1910, § 60). The killing of a 
human being, without the authority of law, 
by any means, or in any manner, shall be 
murder in the following cases : When done 
with deliberate design to effect the death of 
the person killed, or of any human being ; 
when done in the commission of an act emi
nently dangerous to others, and evincing a 
depraved heart, regardless of human life, al
though without any premeditated design to 
effect the death of any particular individual ; 
when done without any design to effect death, 
by any person engaged in the commission of 
the crime of rape, burglary, arson, or robbery, 
or in any attempt to commit such felonies. 
Rev. Code Miss. 1880, § 2875 (Code 1930, § 
985). Every homicide, perpetrated by poison, 
lying in wait, or any other kind of willful, 
deliberate, ' malicious, and premeditated kill
ing ; or committed in the perpetration of, or 
the attempt to perpetrate, any arson, rape, 
robbery, or burglary ; or perpetrated from 
a piemeditated design unlawfully and mali
ciously to effect the death of any human being 
other than him who is killed ; or perpetrated 
by any act greatly dangerous to the lives of 
others, and evidencing a depraved mind, re
gardless of human life, although without any 
preConceived purpose to deprive any particll
lar person of life,-is murder in the first I 
degree ; and every other homicide committed 
under such circumstances as would have con
stituted murder at common law is murder in 
the second degree. Code Ala. 1886, § 3725 
(Code 1923, § 4454). 

Degrees of M u rder 

These were unknown at common law, but 
have been introduced in many states by stat
utes, the terms of which are too variant to 
be here discussed in detail. In general, how
ever, it may be said that most states only 
divide the crime into "murder in the first 
degree" and "murder in the second degree," 
though in a few there are as many as five de
grees ; and that the general purport of these 
statutes is to confine murder in the first de
gree to homicide committed by poison, lying 
in wait, and ether killings committed in pur
suance of a deliberate and premeditated de
sign, and to those which accompany the com
Iilission of some of the more atrocious fel
onies, such as burglary, arson, and rape ; 
while murder in the second _ degree occurs 
where there is no such deliberately formed 
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design to take life or to perpetrate one of 
the enumerated felonies as is required for the 
first degree, but where, nevertheless, there 
was a purpose to kill (or at least a purpose to 
inflict the particular injury without caring 
whether it caused death or not) formed in
stantaneously in the mind, and where the 
killing was without justification or excuse, 
and without any such provocation as would 
reduce the crime to the grade of manslaugh
ter. State v. Nelson, 148 Minn. 285, 181 N. W. 
850, 851 ; State v. Liolios, 285 Mo. 1, 225 
S. W. 941, 947 ; Commonwealth v. Divomte, 
262 Pa. 504, 105 A. 821, 822 ; Parker v. State, 
24 ·Wyo. 491, 161 P. 552, 554 ; King v. State, 
In Ark. 82, 173 S. 'V. 852, 854 ; Montgomery 
v. State, 178 Wis. 461, 190 N. W. 105, 107 ; 
Boyett v. State, 69 Fla. 648, 68 So. 931 ; State 
v. Sanchez, 27 N. M. 62, 196 P. 175. In a few 
states, there is a crime of "murder in the 
third degree," which is defined as the killing 
of a human being without any design to ef
fect death by a person who is engaged in the 
commission of a felony. Tillman v. State, 81 
Fla. 558, 88 So. 377, 378. The fourth and 
fifth degrees (in New Mexico) correspond to 
certain classifications of manslaughter else
where. 

M U RD RUM. In old English law. The kill
ing of a man in a secret manner. 

When a man was thus killed, and he was unknown, 
by the laws of Canute he was presumed to be a 
Dane, and the vill was compelled to pay forty marks 
to the king for his death. After the conquest, a 
similar law was made in favor of Normans, which 
was abolished by 3 Edw. III.  

The fine formerly imposed in England upon 
a person who had committed homicide per 
infortunium or 8e aefendendo. Prin. Pen. 
La w 219, note. 

M U RORUM O P E RAT I O. Lat. The service 
of work and labor done by inhabitants and 
adjoining tenants in building or repairing 
the walls of a city or castle ; their personal 
service was commuted into murage, (q. v.) 
Cowell. 

M U RTH RUM.  In old Scotch law. Murther 
or murder. Skene. 

M USEUM. A building or institution for the 
cultivation of science or the exhibition of curi
osities or works of art. The term embraces 
not only collections of curiosities for the en
tertainment of the sight, but also such as 
would interest, amuse, and instruct the mind. 
. Bostick v. Purdy, 5 Stew. & P. (Ala.) 109. 

M US I CAL I NSTR U M ENT. As used in ex
emption statutes, this term may include not 
only the instrument itself, as a piano, but 
also a plush cover and piano stool needful to 
the enjoyment of the piano. Thompson v. 
Peterson, 122 Minn. 228, 142 N. W. 307, 310. 

M US I CAL TAB LO I D. As distinguished from 
vaudeville, a condensation of a musical com
edy in which the plot and the characters tak
en by different actors are preserved, to pro-
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duce just one whole play by itself, without 
any special independent features brought into 
it ; it classifies as vaudeville only when other 
features are put on during the intermissions ' 
between the scenes or acts. Princess Amuse
ment Co. v. Well (C. C. A.)' 271 F. 226, 231. 

M USSA. In old English law. A moss or 
marsh ground, or a place where sedges grow ; 
a place overrun with moss. Cowell. 

M USSEL. A fresh water shellfish capable of 
locomotion, usually living in the bed of 
streams partially covered with mud ; being 
a live animal, it cannot be deemed part of the 
realty within a statute allowing treble dam
ages for digging up and carrying away a part 
of the realty. Gratz v. McKee (C. C. A.) 258 
F. 335, 336. 

M UST. This word, like the word "shall," is 
primarily of mandatory effect ; Patch v. 
Boards of Sup'us of Osceola and Dickinson 
Counties, 178 Iowa 283, 159 N. W. 694, 695 ; 
Christensen v. Foster (Tex. Civ. App.) 297 S.  
W. 657, 658 ; and in that sense is used in 
antithesis to "may" ; Emery v.  First Nat. 

. Bank, 32 N. D. 575, 156 N. W. 105, 109 ; Rein
ert Bros. Const. Co. v. Tootle, 200 Mo. App. 
284, 206 S. W. 422, 424 ; Mitchell v. Hancock 
(Tex. Civ. App.) 196 S. W. 694, 700 ; Marshall 
v. Foote, 81 Cal. App. 98, 252 P. 1075, 
1076 ; Berg v. Merchant (C. C. A.) 15 F.(2d) 
990, 991. But this meaning of the word is 
not the only one, and it is often used in a 
merely directory sense ; Munro v. State, 223 
N. Y. 208, 119 N. E. 444, 445 ; State v. Barnell, 
109 Ohio St. 246, 142 N. E. 611, 614 ; Hamblin 
v. State Board of Land Com'rs, 55 Utah, 402, 
187 P. 178, 179 ; State v. Delaney, 166 Wis. 
141, 164 N. W. 825, 826 ; and consequently is 
a synonym for the word "may" not only in 
the permissive sense of that word ; Pleasant 
Grove Union School Dist. v. Algeo, 61 Cal. 
App. 660, 215 P. 726 ; but also in the manda
tory sense which it sometimes has ; People 
v. Highway Com'rs of Town of Anchor, 279 
Ill. 542, 117 N. E. 56, 57 ; Ash v. SUperior 
Court of San Bernardino County, 33 Cal. App. 
800, 166 P. 841, 842. 

M USTE.R.. To assemble together troops and 
their arms, whether for inspection, drill, or 
service in the field. To take recruits into 
the service in the army and inscribe thei� 
names on the muster-roll or official record. 
To summon together ; to enroll in service . 
Bannister v. Soldiers' Bonus Board, 43 R. 1. 
346, 112 A. 422, 423, 13 A. L. R. 589. . In the 
latter sense the term implies that the persons 
mustered are not already in the service. Ty
ler v. Pomeroy, 8 Allen (Mass.) 480. 

M USTER .... MASTER.. One who superintended 
the muster to prevent frauds. St. 35 Eliz. c. 4. 

M USTER-BO O I<. A book in which the forces 
are registered. Termes de la Ley. 
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M USTER-ROLL. In maritime law. A list 
or account of a ship's company, required to be 
kept by the master or other person having 
care of the ship, containing the name, age, 
national character, and quality of every per
son employed in the ship. Abb. Shipp. 191, 
192 ; Jac. Sea Laws, 161. It is of great use 
in ascertaining the ship's neutrality. Marsh. 
Ins. p. 407 ; KeUand v. Lebering, 2 Wash. C. 
C. 201, Fed. Cas. No. 7, 744. 
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imperfect by the subtraction from it of some 
essential part, as, by cutting, tearing, burn
ing, or erasure, but without totally destroying 
it. See Woodfill v. Patton, 76 Ind. 583, 40 
Am. Rep. 269. Also, the alteration in the 
writing, as in a negotiable instrument, so as 
to make it another and different instrument 
and no longer evidence of the contract which 
the parties made. Clem v. Chapman (Tex. 
Oiv. App.) 262 S. W. 168, 171. 

M UST I ZO. A name given in a South Caro- I n  Crim inal Law 
lina Act of 1740 to the issue of an Indian and The depriving a man of the use of any of 
a negro. Miller v. Dawson, Dudl. (S. C.) 174. those limbs which may be useful to him in 

M UTA-CA N U M. A kennel of hounds ; one 
of the mortuaries to which the crown was 

fight, the loss of which amounts to mayhem. 
1 Bl. Comm. 130. 

entitled at a bishop's or abbot's decease. 2 M UT I NnUS. Insubordinate ; disposed to mu
BI. Comm. 426. tiny ; tending to incite or encourage mutiny. 

M UTAT I O  N OM I N I S. Lat. In the civil law. M UT I NY, 'Ii. To rise against lawful or con
Change of name. Cod. 9, 25. stituted authority, particularly in the naval 

or military service. United States v. Krafft 
M UTAT I O N .  In French law. This term is (C. C. A.) 249 F. 919, 925, L. R. A. 19'18F, 402. 
synonymous with "change," and is especially 
applied to designate the change wh1Ch takes M UT I NY, n. In criminal law. An insurrec
place in the property of a thing in its trans- tion of soldiers or seamen against the author
mission from one person to another. Muta- , ity of their commanders ; a sedition or re
tion, therefore, happens when the owner of volt in the army or navy. See The Stacey 
the thing sells, exchanges, or gives it. MerI. Clarke (D. C.) 54 F. 533 ; McOargo v. New 
Repert. Orleans Ins. Co., 10 Rob. (La.) �n3; 43 Am. 
M UTAT I O N  O F  L,I BEL. In practice. An Dec. 180 ; U. S. v. Smith, 1 Mas. 147, Fed. 
amendment allowed to a Ubel, by which there Cas. No. 16,337 ; U. S. v. Kelly, 4 Wash. C. 
is an alteration of the substance of the libel, C. 528, Fed. Cas. No. 15,516 ; U. S. v. Borden, 
as by propounding a new cause of action, or 1 Spra. 376, Fed. Cas. No. 14,625 ; Bev. St. § 
asking one thing instead of another. Dunl. 4596 (46 USCA § 701). 
Adm. Pl'. 213 ; U. S. v. Four Part Pieces of 
Woollen Cloth, 1 Paine 435, Fed. Cas. No. 
15,150 ; The Harmony, 1 Gall. 123, Fed. Cas. 
No. 6,081. 

M UTAT IS M U TA N D I S. Lat. With the neces
sary changes in points of detail, meaning that 
matters or things are generally the same, but 
to be altered when necessary, as to names, of
fices, and the like. Housman v. Waterhouse, 
191 App. Div. 850, 182 N. Y. S. 249, 251. 

M UTE". Speechless ; dumb ; that cannot or 
will not spea�. In English criminal law, a 
prisoner is said to stand m,ute when, being 
arraigned for treason or felony, he either 
makes no answer at all, or answers foreign 
to the purpose or with such matter as is not 
allowable, and will not answer otherwise, or, 
upon having pleaded not guilty, refuses to 
put himself upon the country. 4 Bl. Comm. 
324. 

In consequence an act of congress of March 8, 
1825, provided that if any person, in �ase of an of
fence not capital, shall , stand mute, the trial shall 
proceed as, upon a plea of not guilty. A similar pro
vision is to be found in the laws of many states, 
and, in England, the same practice is adopted by the 
court. 

M UT I tAT I ON. As applied to written docu
ments, such as wills, court records, and, the 
like, this term means' rendering the document 

M U T I NY ACT. In English law. An act of 
parliament annually passed to punish mutiny 
and desertion, and for the better payment of 
the army and their quarters. It was first 
passed April 12, 1689, and was the only provi
sion for the payment of the army. 1 BI. 
Comm. 415. 

M UTUAL. Interchangeable ; reciprocal ; 
each acting in return or correspondence to the 
other ; given and received ;-spoken of an 
engagement or relation in which like duties 
and obligations are exchanged ; e. {J., the 
marital relation. O'Malley v. O'Malley, 46 
Mont. 549, 129 P. 501, 502, Ann. Cas. 1914B, 
662. See, also, Canal-Commercial Trust & 
Savings Bank v. Brewer, 143 Miss. 146, 108 
So. 424, 431, 47 A. L. R. 45 ; Hoover Commer
cial Co. v. Humphrey, 107 Miss. 810, 66 So. 
214, 215 ; Wolfe v. Citizens' Bank of Dublin, 
26 Ga. App. 510, 106 S. E. 605, 606 ; Gears V" 
Ryan, 6 Boyce (Del.) 66, 96 A. 756. 

"Mutual" is not synonymous with "common." The 
latter word, in one of its meanings, denotes that 
which is shared, in the same or different degrees, by 
two or more persons ; but the former implies recip
rocal action or interdependent connection. This dis
tinction, however, is often ignored, as in the title 
of Dickens' work, "Our ' Mutual Friend." And see 
Modern Order of Prretorians · v. Bloom, 69 Oklo 219, 
171 P. 917, 920 ; Naill v. Order of United Commercial 
Travelers of America, 103 Oklo 179, 229. P. 833, 837. 
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As to mutual "Accounts," "Assent," "Com- MUTUA R I .  To borrow'; mutuatu8, a borrow
bat," "Conditions," "Contracts," "Covenants," -lng. 2 Arch. Pro 25. 
"Credits," "Debts," "Insurance," "Insurance 
Compfmy," "Mistake," "Promise," and "Tes-
taments," see those titles. 

' 
MUT UARY. A person who borrows personal 
chattels to be consumed by 'him and. returned 
to the lender in kind and quantity ; the bor

M UTUALITY. Reciprocation ; interchange. rower in a contract of mutuum. 

An acting by each of two parties ; an acting in 
return. M UTUATUS. A loan of money. See Gilbert, 

Com. Pleas 5. I n  Contracts 

Calied, also, mutuality of obligation. War
ren v. Ray County Coal Go., 200 Mo. App. 
442, 207 S. W. 883, 884. That quality of a 
contract which imposes an obligation on 
each to do, or permit to be done, something 
in consideration of the act or promise of 
the other. Spear v. Orendorf, 26 Md. 37 ; 
.King v. Prospect Point Fishing Club, 126 
Md. 213, 94 A. 780, 782 ; Hudson v. Browning, 
264 Mo. 58, 174 S. W. 393, 395, ; Dark Tobac
co Growers Co-op. Ass'n v. Mason, 150 Tenn. 
228, 263 S. W. 60, 67 ; Neola Elevator CO. V. 
Kruckman, 185 Iowa, 1254, 171 N. W. 743, 
744 ; Nebraska Gas & Electric Co. v. City 
of Stromsburg, Neb. (C. C. A.) 2 F.(2d) 518, 
522. 

"Mutuality" requires a contract to be of such a 
character that at the time it was entered into it 

M UTUS ET SURDUS. Lat. In civil and old 
Englis� law. Dumb and deaf. 

M UTUUM.  Lat. A loan for consumption ; a 
loan of chattels, upon an agreement that the 
borrower may consume them, returning to the 
lender an equivalent in kind and quantity ; 
as, a loan of corn, wine, or money which is to 
be used or consumed, and is to be replaced by 
other corn, wine, or money. Story, Bailm. § 
228 ; Payne v. Gardiner, 29 N. Y. 167 ; Downes 
v. Phamix Bank, 6 Hill (N. Y.) 299 ; Rahilly 
v. Wilson, 20 Fed. Cas. 181 . .At common law, 
such a transaction is regarded as a sale or ex
change, and not a bailment . .  Han,es v. Sha
piro & Smith, 168 N. C. 24, 84 S. E. 33, 35 ; 
New Domain Oil & Gas Co. v. Hayes, 202 Ky. 
377, 259 S. W. 715, 717, 38 A; L. R. 172. 

might have been enforced by either of the parties MYNSTER-HAM. Monastic habitation ; per� 
against the other. Barker v. Hauberg, 325 Ill. 538, haps tlie part of a monastery set ,  apart for 
156 N. E. 806, 808 ; Townsend v. Milliken (Tex. Civ. purposes of hospitality, or as a sanctuary for 
App.) 294 s. W. 938, 939. criminals. Anc. lnst. Eng. 

"Mutuality" means something more than undertak-
ings on the part of the parties ; it may mean an 
undertaking on one side and an executed or support
ed consideration therefor on the other. Paragon Oil 
Co. v. A. B. Hughes & Sons, 193 Ky. 532, 236 S. W. 
963 ; Ullman v. Bee Hive Department Store, 193 Wis. 
350, 214 N. W. 349, 350, 53 A. L. R. 281. But see C. G. 
Blake CO. Y. W. R. Smith & Son, 147 Va. 96,0, 133 S. 
E. 685, 688 ; Ash v. Chas. F. Noble Oil & Gas Co., 
96 Ok!. 211, 223 P. 175, 179. 

As to mutuality of "Assent," "Mistake," etc., 
see those titles. 

M UTUANT. The person who lends chattels 
in the contract of mutuum, (q. v.). 

MYSTERY. A trade, art, or occupation. 2 
lnst. 668. Masters frequently bind them
selves in the indentures with their appren
tices to teach them their art, trade, and mys

tery. State v. Bishop, 15 Me. 122 ; Barger 
v. Caldwell, 2 Dana (Ky.) 131. 

MYST I C  T ESTAM ENT. In the law of Louisi
ana, a closed or sealed will, required by stat� 
ute to be executed in a particular manner 
and to be signed (on the outside of the paper 
or of the envelope containing it) by a notary 
and seven witnesses as well as the testa tor. 
See Civ. Code La. art. 1584. 




