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D 
D. The fourth letter of the English alphabet. 
It is used as an abbreviation for a number 
of words, the more important and usual of 
which are as follows: 

I. Digestum, or Digesta, that is, the Digest 
or Pandects in the Justinian collections of 
the civil law. Citations to this work are 
sometimes indicated by this abbreviation, but 
more commonly by "Dig." 

2. Dictum. A remark or observation, as 
in the phrase "obiter dictum," (q. 'V.). 

3. Demissione. "On the demise." An ac
tion of ejectment is entitled "Doe d. Stiles 
v. Roe ; "  that is, "Doe, on the demise of 
Stiles, against Roe." 

4. "Doctor." As in the abbreviated forms 
of certain academical degrees. "1\1. D.," 
"doctor of medicine ; "  "LL.D.," "doctor of 
laws ;"  "D. C. L. ," "doctor of civil law." 

15. "District." Thus, "U. S. Cir. Ct. W. 
D. Pa." stands for United States Circuit 
Court for the Western District of Pennsyl
vania. 

6. "Dialogue." Used only in citations to 
the work called "Doctor and Student." 

D. In the Roman system of notation, this 
letter stands for five hundred ; and, when a 
horizontal dash or stroke is placed above it, 
it denotes five thousand. 

D. B. E. An abbrevation for de bene esse, 
(q. 'V.). 
D .  B. N. An abbreviation for de boni8 n01l<; 
descriptive of a species of administration. 

D. C. An abbrevation standing either for 
"District Court," or "District of Columbia." 

DAC I O N. In Spanish law. The real and 
effective delivery of an object in the execution 
of a contract. 

DAGGE. A kind of gun. 1 How. State Tr. 
1124,1125. 

DAG US, or DA I S. The raised floor at the 
upper end of a hall. 

DA I LY. Every day ; every day in the week ; 
every day in the week except one. A news
paper which is published six days in each 
week is a "daily" newspaper. Richardson 
v. Tobin, 45 CaL 30 ; Tribune Pub. Co. v. 
Duluth, 45 Minn. 27,47 N. W. 309; Kingman 
v. Waugh, 139 Mo. 360, 40 S. W. 884; First 
Nat. Bank of Parsons v. Kennedy, 98 Kan. 
51, 157 P. 417; State ex reI. Item Co. v. 
Commissioner of Public Finances of City of 
New Orle'ans, 161 La. 915, 109 So. 675, 676; 
Alley v. City of Muskogee, 53 OkL 230, 156 P. 
315, 318; City of Bellingham v. Bellingham 
Pub. Co., 116 Wash. 65, 198 P. 369; State 
ex reI. Item Co. v. Commissioner of Public 
Finances of City of New Orleans, 161 La. 
915, 109 So. 675, 676; City of Richmond v. 
l\Uller, 58 Ind. App. 20, 107 N. E. 550, 552. 

DA I LY BA LANC ES, AVE RAG E DA I LY 
BALANCE. In school depository law. 
"Daily balances" means the various balances 
for the different days in the period for which 
interest is to be paid, and the "average daily 
balance" for the interest period means the 
sum of these daily balances divided by the 
number of days in the interest period. Jones 
v. Marrs, 114 Tex. 62, 263 S. W. 570, 574. 

DAKER, or D I I{ER.  Ten hides. Blount. 

D. E. R. I .  C. An abbreviation used for De DALE and SA LE. Fictitious names of plac
ea re ita censu61-e, (concerning that matter es, used in the English books, as examples. 
have so decreed,) in recording the decrees of "The manor of Dale and the manor of Sale, 
the Roman senate. TayL Civil Law, 564, 566. lying both in Vale." 

D. J.  An abbreviation for "District Judge." DALUS, D A I  LUS, DAI  L I A. A certain meas
D. P. A.n abbreviation for Domus Proce- ure of land ; such narrow slips of pasture 
n�m, the house of lords. as are left between the plowed furrows in 

arable land. Cowell. 
D. S. A.n abbreviation for "Deputy Sher- DAM. A construction of WOOd, stone, rein
iff." Jones County Land Co. v. Fox, 120 forced concrete or other materials, made 
Miss. 798, 83 So. 241, 242. across a stream for the purpose of penning 

D. S. B. An abbreviation for debitum 8ine 
brevi, or debit· sans b}·eve. 

Da tua d u m  tua sunt, post m ortem tunc tua 
non su nt. 3 Bu]st. 18. Give the things which 
are yours whilst they are yours ; after death 
they. are not yours. 

DAB I S? DABO. Lat. (Will you give? I 
will give.) , In the Roman law. One of the 

back the waters. 
This word is used in two different senses. 

It properly means the work or structure, 
raised to obstruct the flow of the water in a 
river ; but, by a well-settled usage, it is often 
applied to designate the pond of water creat
ed by this obstruction. Burnham v. Kemp
ton, 44 N. H. 89; Colwell v. Water Power 
Co., 19 N. J. Eq. 248; Mining Co. v. Han
cock, 101 Cal. 42, 31 P. 112. 

fo'rms of making a verbal stipulation. Inst. > DAMAGE. Loss, injury, or deterioration, 
3,15, 1 ;  Bract. f01 .. 15b. caused by the negligence, design, or accident 

,BL:LA W DICT. (3n En.) 
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of one person to another-,bi resPect of the 
latter's person or property. The word is'to 
be distinguished from its plural,-"damages," 
-which means a compensation in money for 
a loss or damage. 

An injury produces a right in them who 
have suffered any damage by it to demand 
reparation of such damage from the authors 
of the injury. By damage, we understand 
every loss or. diminution of what is a man's 
.)wn, occasioned by the fault of another. 1 
Ruth. Inst. 399. 

DAMAG E-C LEER. A fee assessed of the 
tenth part in the common pleas, and the 
twentieth part in the queen's bench and ex
chequer, out of all damages exceeding five 
marks recovered in those courts, in actions 
upon the case, covenant, trespass, etc., where
in the damages were uncertain ; which the 
plaintiff was obliged to pay to the prothono
tary or the officer of the court wherein he 
recovered, before he could have execution 
for the damages. This was originally a 
gratuity given to the prothonotaries and their 
clerks for drawing 'special writs and plead
ings ; but it was taken away by statute, since 
which, if any officer iIi these courts took any 
money in the name of damage-cleer, or any
thing in lieu thereof, he forfeited treble the 
value. Wharton. 

. DAMAG E FEASANT or FAI SANT. Doing 
damage. A term applied to a person's cattle 
or beasts found upon another's land, doing 
damage by treading down the grass, grain, 
.etc. 3 Bl. Comm. 7, 211 ; Tomlins. This 
phrase seems to have been introduced in the 
reign of Edward IlL, in place of the older 
.expression "en 80n damage," (in damno 8UO.) 
Crabb, Eng. Law, 292. 

DAMAGE TO PERSO N. Bodily or physical 
injury directly resulting from wrongful act, 
whether lying in trespass or trespass on the 
case, and does not include . torts directly af
fecting the person but affecting only the feel
ings and repti.tation. Young v. Aylesworth, 
35 R. I. 259, 86 A. 555, 556 ; Texas Employ
ers' Ins. Ass'n v. Jimenez (Tex. Civ. App.) 
267 S. W. 752, 758 ; Howard v. Lunaburg, 
192 Wis. 507, 213 N. W. 301, 303 ; Putnam 
v. Savage, 244 Mass. 83, 138 N. E. 808, 809. 

Rev. Code 1919, § 2327 (Comp. Laws, 1929, § 2327), 
entitling the plaintiff to bring actions for conver-' 
sion of personal property or for the recovery of 
."damages to persons or property" in the county 
where the damages were infiicted or the cause of 
action arose, is not applicable to all injuries suf
fered by a person, whether ex' contractu or ex 
delicto, but can be' invoked by the plaintiff only 
where the person has suffered a physical injury, 
and hence action for alienation of wife's affections 
'was not included. Kayser v. Nelson, 44 S. D. 533, 
,184 N. W. 361. 

DAMAGE TO TWO PERSO NS. In bond for 
payment. of damages that limited amount 
'payable for any one accident. �Where widow 
'sued to recover damages to deceased' and 'his 

DAMAGBS 

estat� and also her pecuniary loss;' there was 
�'damage to two persons" withiri the' bond. 
Ehlers v. Gold, 169 Wis. 494, 173 N. W. 325, 
327. 

. 

DAMAGED GOODS. Goods" subject to du
ties, which have received some injury either 
in the voyage home or while bonded in ware
house. 

DAMAGES. A pecuniary compensation or 
indemnity, which may be recovered in the 
courts by any person who has suffered loss, 
detriment, or injury, whether to his person, 
property, or rights, through the unlawful act 
or omission or negligence of another. Scott 
v. Donald, 165 U. S. 58, 17 S. Ct. 265, 41 
L. Ed. 632 ; Crane v. Peer, 43 N. J. Eq. 553, 
4 A. 72 ; Cincinnati v. Hafer, 49 Ohio St. 
60, 30 N. E. 197 ; Wainscott v. Loan Ass'n, 
98 Cal. 253, 33 P. 88; Carvill v. Jacks, 43 
Ark. 449 ; Collins v. Railroad Co., 9 Heisk. 
(Tenn.) 850 ; New York v. Lord, 17 Wend. 
(N. Y.) 293 ; O'Connor v. Dils, 43 W. Va. 
54, 26 S. E. 354 ; Bremhorst v. Phillips Coal 
Co., 202 Iowa, 1251, 211 N. W. 898, 901 ; 
Jablonowski v. Modern Cap Mfg. Co. (Mo. 
App.) 251 S. W. 477, 483 ; Strong v. Neider
meier, 230 Mich. 117, 202 N. W. 938, 940 ; 
Wood v. Security Mut. Life Ins. Co., 112 
Neb. 66, 198 N. W. 573, 575, 34 A. L. R. 712 ; 
Wagner v. Kelso, 195 Iowa, 959, 193 N. W . 
1, 6 ;  Rice v. Sanger Bros., 27 Ariz. 15, 229 
P. 397, 399; Scott v. Habinck, 192 Iowa, 
1213, 184 N. W. 817, 818. 

A sum of money assessed by a jury, on 
finding for the plaintiff or successful party 
in an action, as a compensation for the in
jury done him by the opposite party. 2 BL 
.Comm. 438 ; Co. Litt. 257 a ;  2 Tidd, Pro 869, 
870. 

Every person who suffers detriment from 
the unlawful act or omission of another may 
recover from the person in fault a compen
sation therefor in money, which is called 
" damages." Civ. Code Cal. § 3281; Civ. Code 
Dak. § 1940 (Comp. Laws N. D. 1913, § 7139 ; 
Compo Laws S. D. 1929, § 1959). 

In the ancient usage, the word "damages" was 
employed in two Significations. Accors.ing to Coke, 
its proper and general sense included the costs of 
suit, while its strict or relative sense was exclusive 
of costs. 10 Coke, 116, 117; Co. Litt. 257a; 9 East, 
299. The latter meaning has alone survived. 

Classific1ation 

Damages are either generaZ or speciaZ. 
General damages are such as ' the law itself 
implies or presumes to' have accrued from the 
wrong complained of, for the reason that they 
are its immediate, direct, and proximate re
sult, or such as: necessarily result from the! 
injury, or such as did in fact result frOm the 
wrong, directly and proximately, and without 
reference to the special character, condition, 
or cir'cumstinces of the plaintiff. Mood v. 
trelegraph Co:, 40 S. C. 524, 19 S. E. 67 ; Irri
gation Co. v. Canal Co., 23 Utah, 199, 63 P. 
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812; Smith v. Railway 00., 30 Minn. 169, 14 
N. W. 797; Loftus v. Bennett, 74 N. Y. S. 
290, 68 App. Div. 128; St. Louis-San Francis
co R. Co. v. Clark, 104 Oklo 24, 229 P. 779, 781 ; 
Meyerle v. Pioneer Pub. 00., 45 N. D. 568, 178 
N. W. 792, 794; Hopkins v. Veo, 98 Vt. 433, 
129 A. 157, 158; Mills v. San Diego Conserva-. 
tory of Music, 47 Cal. App. 300, 191 P. 546, 
548; StQddard v. Ploeger, 42 Idaho, 688, 247 
P. 791,793; Moore v. Fredericks, 24 Cal. App. 
536, 141 P. 10':1:9, 1050; United States Fru
mentum Co. v. Lauhoff (C. C. A..) 216 F. 610, 
617 ; Crail v. Illinois Cent. R. Co. (D. C.) 21 
F.(2d) 836, 837; Kane v. New Idea Realty 
00., 104 Conn. 508, 133 A. 686, 687; Byfield 
v. Candler, 33 Ga. App. 275, 125 S. E. 905, 906 ; 
Cato v. Williamson, 209 Ala. 477, 96 So. 321; . 
Evans v. McKay (Tex. Civ. App.) 212 S. W. 
680, 684. Special damages are those which 
are the actual, but ilOt the necessary, result 
of the injury complained of, and which in 
fact fGllow it as a natural and proximate con
sequence in the particular case, that is, by 
reason of special circumstances 0'1' conditions. 
Hence general damages are such as might ac
crue to any person similarly injured, while 
special damages are such as did in fact ac
crue to the particular individual by reason 
of the particular circumstances of the case. 
Wallace v. Ah Sam, 71 Cal. 197, 12 P. 46, 60 
Am. Rep. 534; Manufacturing Co. v. Gridley, 
28 Conll. 212; Lawrence v. Porter, 63 F. 62, 
11 0. 0. A. 27, 26 L. It A. 167; ·Roberts v. 
Graham, 6 Wall. 579, 18 L. Ed. 791; Fry v. 
McOord, 95 Tenn. 678, 33 S. W. 568; Moss 
JellicO' Coal Co. v. American Ry. E·xpress Co., 
198 Ky. 202, 248 S. W. 508, 509; Huyler's v. 
Ritz-Carlton Restaurant & Hotel Co. of At
lantic City (D. C.) 6 F.(2d) 404, 406; McMa
hon v. Kansas City Rys. Co. (Mo. App.) 233 
S. W. 64, 65 ; Aufderheide v. Fulk, 64 Ind. 
App. 149, 112 N. E. 399, 401; Dissette v. Dost, 
280 F. 455,456, 51 App. D. C. 381; Stoddard 
v. Ploeger, 42 Idaho, 688, 247 P. 791, 793; 
Harrison v. Burger, 212 Ala. 670, 103 So. 842, 
844; Berry v. Bank of Bakersfield, 177 Cal. 
206, 170 P. 415, 417; Central Georgia Power 
Go. v. Fineher, 141 Ga. 191, 80 S. E. 645, 646. 
Special damages' are those which are the nat
ural, but not the necessary, result of the in
j ury. Butte Floral Co. v. Reed, 6·5 Mont. 138, 
211 P. 325, 330; Moore v. Fredericks, 24 Cal. 
App. 536, 141 P. 1049, 1050'; Smith & Egge 
Mfg. Co. v. Webster, 87 Conn. 74, 86 A. 763, 
767; Birmingham Realty Co. v. Thomason, 
8 Ala. App. 535, 63 So. 65, 66; Kirk v. Madarei
ta, 32 Idaho, 403, 184 P. 225,226; Meyerle v. 
Pioneer Pub. Co., 45 N. D. 568, 178 N. W. 792, 
794. Special damage is tha.t which the law 
does not necessarily imply from the acts CGm
plained of. Ralph N. Blakeslee Co. v. Rigo, 94 
Conn. 481, 109 A. 173, 175 ; . McMahon v. Kan
sas City Rys. Co. (Mo. App.) 233 S. W. 64, 65; 
First Nat. Bank v. Cox, 82 Oklo 129, '198 P. 
579,580; Erick Bowman Remedy Co. v. Jen
sen Salsbery Laboratories (C. O. A.),17 F.(2d) 
2Q5, 259,02 A. LoR. 1187. 
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Direot and Consequential 

Direct damages are such as fGllGW immedi
ately upon the act done ; while consequential 
damages are the necessary and connected ef
fect of the wrongful act, flowing from some 
of its consequences or results, though to some 
extent depending on other circumstances. 
Civ. Code Ga. 1895, §. 3911 (Oiv. Code 1910, 
§ 4508); Pearson v. Spartanburg County, 51 
S. C. 480, 29 S. E. 193; Eaton v.·Railroad Co., 
51 N. H. 5014, 12 Am. Rep. 147; Washington & 
O. D. Ry. v. 'Westinghouse Electric & Mfg. 
Co.,  120 Va. 620, 91 S. E. 646, 647; City 01 
Dublin v. Ogburn, 142 Ga. 840, 83 S. E. 9-39; 
McKilJhin v. Pierce (Tex. Civ. App.) 190 S. 
W. 1149, 1151; City of Dublin v. Ogburn, 142 
Ga. 840, 83 S. E. 939; Deetz v. Cobbs & Mitch
ell Go., 120 Or. 600, 253 P. 542, 544; John 
Horstmann Co. v. United States, 48 Ct. 01. 
423,426; WaShington & O. D. Ry. v. Westing
house Electric & Mfg. 00., 120 Va. 620, 89 S. 
E. 131, 133. 

Liq uidated and Un l iquidated 

The former term is applicable when the 
amount of the damages has been ascertained 
by the judgment in the action, or when a spe
cific sum of money has been expressly stipu
lated by the .parties to a bond. or other con
tract as the amount of damages to be recov
ered by either party for a breach of the agree
ment by the other. Watts v. Sheppard, 2 Ala. 
445; Smith v. Smith, 4 Wend. (N. Y.) 470; 
Keeble v. Keeble, 85 Ala. 552, 5 So. 149; Eakin 
v. Scott, 70 Tex. 442, 7 S. W. 777. Unliqui
dated damages are such as are not yet re
duced to a certainty in respect of amount, 
nothing more being established than the plain
tiff's right to recover ; or such as cannot be 
fixed by a mere mathematical calculation 
from ascertained data in the case. Cox v. Mc
Laughlin, 76 Cal. 60, 18 P. 100, 9 Am. St. Rep. 
164; Cook Pottery Co. v. Parker, 86 W. Va. 
580, 10'4 S. E. 51, 53; United Cigarette Mach. 
Co. v. Brown, 119 Va. 813, 89 S. E. 850, 855, 
L. R. A. 1917A, 1190; Simons v. Douglas Ex'r. 
189 Ky. 644, 225 S. W. 721, 723·. The purpose 
of a penalty is to secure performance, while 
the purpose of stipulating damages is to fix 
the amount to  be paid in lieu of  performance. 
Ohristianson v. Haugland, 163 Minn. 73, 20'3 
N. W. 433', 434; Davidow v. Wadsworth Mfg. 
COo., 211 Mich. 90, 178 N. W. 776, 777, 12 A. 

'L. R. 605; Kuter v. State Bank of Holton, 
96 Kan. 485, 152 P. 662, 664. The essence 
of a penalty is a stipulation as in terrorem 
while the essence of liquidated damages is a 
genuine covenanted pre-estimate of such dam
ages. Shields v. Early, 132 Miss. 282, 95 SQ. 
839, 840. For other cases pertaining to the 
distinction between a penalty and liquidated 
damages, see Fiscal Court of Franklin County 
v. Kentucky Public Service Co., 181 Ky. 245, 
204 S. W. 77, 79; City' Nat. Bank v. Kelly, 
51 Oklo 445, 151 P. 1172,1175; Elzey v. City 
of Winterset., 172 Iowa, 643, 154 N. W .  901, 
004; In I'e Libertl,;Dol! .. Co • .  (D.Q.) 242 F • .  695, 



701; S:uhderiand BroS. Co. T.Ohi�agoo, B. & 
Q. R. 00., 104 Neb. 319, 179 N. W.546; Mil
ler v. Blockberger, 111 Ohio St. 798, 146 N. 
E. 206, 209 ; Western Macaroni Mfg. Co. v. 
Fiore, 47 Utah, 108, 151 P. 984, 985 ; Calvert 
v. Price, 82 Ind. App. 250, 145 N. E. 558 ; 
Armstrong v. Irwin, 26 Ariz. 1, 221 P. 222, 
225, 32 A. L. R. 609 ; Montague v. Robinson, 
122 Ark. 163, 182 S. W. 558, 559 ; Moumal v. 
Parkhurst, 89' Or. 248, 173 P. 669, 671. 

Nominal and Substantial 

Nominal damages are a trifling sum award
ed to a plaintiff in an action, where there is 
no substantial loss or injury to be compensat
ed, but still the law recognizes a technical 
invasion of his rights or a breach of the de
fendant's duty, or in cases where, although 
there has been a real injury, the plaintiff's 
evidence entirely fails to show its amount. 
Blake v. Atlns Supply Co., 51 Ok1. 426, 152 P. 
81, 82 ; Hutton & Bourbonnais v. Cook, 173 
N. C. 496, 92 S. E. 355, 356 ; Seeling v. Mis
souri K. & T. Ry. Co., 287 Mo. 343, 230 S. W. 
94, 10'2 ; Oalumet & Arizona Mining Co. v. 
Gardner, 21 Ariz. 206, 187 P. 563, 565 ; City 
of Rainier v. Masters, 79 Or. 534, 155 P. 1197, 
1198, L. R. A. 1916E, 1175 ; Maher v. Wilson, 
139, Cal. 514, 73 P. 418 ; Stanton v. Railroad 
Co., 59 Conn. 272, 22 A. 300, 21 Am. St. Rep. 
110' ; Springer v. Fuel, Co., 196 Pa. 156, 46 A. 
370' ; Telegraph Co. v. Lawson, 66 Kan. 660', 
72 P. 283 ; Railroad 00. v. Watson, 37 Kan. 
773, 15 P. 877. Substantial (actual or compen
satory) damages are considerable in amount, 
and intended as a real compensation for a real 
injury. 

Compensatory and Exem p lary 

Compensatory damages are such as will 
compensate the injured party for the injury 
sustained, and nothing more ; such as will 
Simply make good or replace the loss caused 
by the wrong or injury: McKnight v. Denny, 
198 Pa. 323, 47 A. 970' ; Reid v. Terwilliger, 
116 N. Y. 530', 22 N. E. 10<91 ; Monongahela 
Nav. Co. v. U. S., 148 U. S. 312, 13 S. Ct. 622, 
37 L. Ed. 463 ; Wade v. Power Co., 51 S. C. 
296, 29 S. K 233, 64 Am. St. Rep. 676 ; Gatzow 
v. Buening, 106 Wis. 1, 81 N. W. 10'0'3, 49 L. 
R. A. 475, 80' Am. St: Rep. 1 ;  Hodges v. Hall, 
172 N. C. 29, 89 S. E. 802 ; Waters v. West
ern Union Telegraph 00., 194 N. C. 188, 138 
S. E. 608, 612 ; Silver King of Arizona Mining 
Co. v. Kendall, 23 Ariz. 39, 201 P. 10'2, 10'3 ; 
Yates v. Crozer Coal � Coke Co., 76 W. Va. 
50', 84 S. E. 626, 628. Exemplary damages are 
damages on an increased scale, awarded to 
the plaintiff over and above what will barely 
compensate him for his property loss, where 
the wrong done to him was aggravated by cir
cumstances of violence, oppression, malice, 
fraud, or wanton and \vicked conduct on the 
part of the defendant, and are intended to 
solace the plaintiff' for mental anguish, lacer
at�on of his feelings, shame, degradation, or 
other aggravations of the original wrong, or 
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else to punish the defendant for his evil be
havior or to make an example of him, for 
which reason they are also called "punitive" 
or "punitory" damages or "vindictive" dam
ages, and (vulgarly) "smart-money." ]leid v. 
Terwilliger, 116 N. Y. 530, 22 N. E. 1091; 
Springer v. Fuel Co., 196 Pa: St. 156, 46 A. 
370 ; Scott v. Donald, 165 U. S. 58, 17 S. Ct. 
265, 41 L. Ed. 632 ; Gillingham v. Railroad 
Co., 35 W. Va. 588, 14 S. E. 243, ·14 L. R. 'A. 
798, 29 Am. St. Rep. 827 ; Boydan v. Habers
tumpf, 129 Mich. 137, 88 N. W. 386 ; Oliver 
v. Railroad Co., 65 S. C. 1, 43 S. E. 307: 
Murphy v. Hobbs, 7 Colo. 541, 5 P. 119, 49 Am. 
Rep. 366 ; Cotton v. Fisheries Products Co., 
181 N. C. 151, 10'6 S. E. 487, 490 ; Yates v. 
Crozer Goal & Coke Co., 76 W. Va. 50', 84 S. 
E. 626, 6,28 ; Frizell Grain & Supply Co. v. 
Atchison, T. & S. F. Ry. Co. (Mo. Sup.) 201 
S. W. 78, 79 ; Gila Water 00. v. Gila Land & 
Cattle Co., 30' Ariz. 569, 249 P. 751, 753. In 
an Iowa case, it is said that the idea of 
punishment does not enter into the definition 
of "exemplary damages" ; the term being 
employed to mean an increased award in view 
of supposed aggravation of the injury to the 
feelings of plaintiff by the wanton or reck
less act of defendant. Brause v. Brause, 190 
Iowa, 329, 177 N. W. 65, 70. 

Proximate and Remote 

Proximate damages are the immediate and 
. direct damages and natural results of the 
act complained of, and such as are usual and 
might have been expected. Remote damages 
are those attributable immediately to an in
tervening cause, though it forms a link in an 
unbroken chain of causation, so that the re
mote damage would not have occurred if its 
elements had not been set in motion by the 
original act or event. Henry v. Railroad Co., 
50' Cal. 183 ; Kuhn v. Jewett, 32 N . . J. E.q. 
649 ; Pielke v. Railroad Co., 5 Dak. 444, 41 
N. W. 669 ; Chambers v. Everding & Farrell, 
71 Or. 521, ' 143 P. 616, 619 ; General Motors 
Truck Co. v. Shepard Go., 47 R. 1. 153, 130' A. 
593, 594 ; Albion Lumber Co. v. Lowell, 20 
Cal. App. 782, 130' P. 858, 863 ; Minneapolis 
Threshing Mach. Co. v. Huncovsky, 52 N. D. 
112, 20'2 N. W. 280'; 283. The terms "remote 
damages" and "consequential damages" are 
not synonymous nor to be used interchange
ably ; all,remote damage is consequential, but 
it is by no means true that all consequential 
damage is remote. Eaton v. Railroad Go., 51 
N. H. 511, 12 Am; Rep. 147 ; Chambers v. E;v
erding & Farrell, 71 Or. 521, 143 P. 616, 620'. 

other Com pound and Descri ptive Te'rms 

-Actual da,mage,s are real, substantial and 
just damages, or the amount awarded to a 
complainant in compensation for his actual 
and real loss or injury, as opposed on the one 
hand to "nomiual" damages, and on the other 
to "exemplary" or "punitive" damages: Ross 
v. Leggett, 61 Mich. 445, 28 N. W. 695, 1 Am. 
St .. Rep. 608 ; Lord v. Wood, 120 Iowa, 30'3, �4 
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N. W. 842 ;  Western Union Tel. Co. v. Law
son, 66 Kan. 660, 72 P. 283; Field v. Munster, 
11 Tex. Civ. App. 341, 32 S. W. 417; Oliver v. 
Columbia, etc., R. Co., 65 S. O. 1, 43 S. E. 307; 
Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1003, 
49 L. R. A. 475, 80 Am. St. Rep. 1 ;  Osborn 
v. Leach, 135 N. C. 628, 47 S. E. 811, 66 L. R. 
A. 648 ; Arizona Copper Co., Limited, v. Bur
ciaga, 20 Ariz. 85, 177 P. 29, 33 ; Winans v. 
Chapman, 104 Kan. 664, 180 P. 266, 26.7. 

-Affirmative da mages. In admiralty law, af
firmative damages are damages which a re
spondent in a libel for injuries to a vessel 
may recover, which may be in excess of any 
amount which the libellant would be entitled 
to claim. Ebert v. The Reuben Doud (D. C.) 
3 F. 520. 

-C ivil  damages. Those awarded against a 
liquor-seller to the relative, guardian, or em
ployer of the person to whom the sales were 
made, on a showing that the plaintiff has 
been thereby injured in person, property, or 
means of support. Headington v. Smith, 113 
Iowa, 107, 84 N. W. 982. 

, -Contin gent damages. Where a demurrer has 
been filed to one or more counts in a declara
tion, and its consideration is postponed, and 
meanwhile other counts in the same declara-

, tion, not demurred to, are taken as issues, and 
, tried, and damages awarded upon them, such 
,damages are called "contingent damages." 

-Continu ing  damages are such as accrue from 
the same injury, or from the repetition of sim
ilar acts, between two specified periods of 
time. 

' -Damages u ltra. Additional damages claim
, ed by a plaintiff not satisfied with those paid 

into court by the defendant. 

-Double damages. Twice the amount of ac
tual damages as fOl,lnd by the verdict of a ju
ry allowed by statute in some cases of inju
ries by negligence, fraud, or trespass. Cross 
v. United States, ,6 F'ed. Cas. 892; Daniel 
v. Vaccaro, 41 Ark. 329. 

-Excessive damages. Damages a warded by a 
jury which are grossly in excess of the 
amount warranted by law on the facts and 
circumstances of the case ; unreasonable or 
outrageous damages. A verdict giving ex
ces�ive damages is ground for a new trial. 
r.I,'aylor v. Giger, Hardin (Ky.) 587 ; Harvest
ing Mach. Co. v. Gray, 114 Ind. 340, 16 N. E. 
787. 
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way Co., 70 Hun, 374, 24 N. Y. S. 422; People 
v. Barker, 165 N. Y. 305, 59 N. E. 151. 

-I nadequate d'amages. Damages are called 
"inadequate, " within the rule that an injunc
tion will not be granted where adequate dam
ages at law could be recovered for the injury 
sought to be prevented, when such a recovery 
at law WOUld' not compensate the parties and 
place them in the position in which they for
merly stood. Insurance 00. v. Bonner, 7 Colo. 
App. 97, 42 P. 681. 

-I m aginary damages. ,This term is sometimes 
used as equivalent to "exemplary, " "vindic
tive," or "prunitive" damages. Murphy v. 
Hobbs, 7 Colo. 541, 5 P. 119" 49 Am. Rep. 366. 

-I nterven ing damages.  Such damages to an 
appellee as result from the delay caused by 
the appeal. McGregor v. Balch, 17 Vt. 568 ; 
Peasely v. Buckminster, 1 Tyler (Vt.) 267 ; 
Roberts v. Warner, 17 Vt. 46, 42 Am. Dec. 478. 

-I rreparable damages. In the law pertaining 
to injunctions, damages for which no certain 
pecuniary standard exists for measurement. 
Philadelphia Ball Club, Limited, v. Lajoie, 
20,2 Pa. 210, 51 A. 973, 58 L. R. A. 227, 90 Am. 
St. Rep. 627. Damages not easily ascertain
able at law. Krich v. Zemel, 96 N. J. Eq. 208, 
124 A. 449, 450. With reference to public 
nuisances which a private party may enjoin, 
the term includes wrongs of a repeated and 
continuing character, or which occasion dam
ages estimable only by conjecture, and not by 
any accurate standard. Bernard v. Willa
mette Box & Lumber Co., 64 Or. 223, 129 P. 
1039, 1042. 

-Lan� damages. A term sometimes applied 
to the amount of compensation to be paid for 
land taken under the power of eminent do
main or for injury to, or depreciation of, land 
adjoining that taken. People v. Hilts, 27 
Misc. Rep. 290, 58 N. Y. S. 434; In re Lent, 
47 App. Div. 349, 62 N. Y. S. 227. 

-Necessary damages. A term said to be of 
much wider scope in the law of damages than 
"pecuniary." It embraces all those conse
quences of an injury uSl,lally denominated 
"general" damages, as distinguished .from 
special damages ; whereas the phrase "pe
cuniary damages" covers a smaller class of 
damages within the larger class of "general" 
damages. Browning v. Wahash Western R. 
Co. (Mo.) 24 S. W. 746. 

-Peoun iary da mages. Such as can be esti
mated in and compensated by money ; not 
merely the loss of money or salable property 

. -Fee damages. Damages sustained by and or rights, but all such loss, deprivation, or 
, awarded' to an abutting owner of real prop- injury as can be made the subject of calcula-

erty occasioned by the construction alld oper- tiona-nd of recompense in money. Walker v. 
ation of an elevated railroad in a city street, McNeill, 17 Wash. 582, 50 P. 518 ; Searle v. 

, are so caI1ed, because compensation is made Railroad Co., 82 W. Va. 370, 9 S. E. 248; Mc
;'to the owne,r for the injury to, or deprivation Intyre v; Railroad Co" 37 N� Y. 295 ; David
"of, his' easements of light; 'air,. and access, ' son Benediet Co. v. Severson, 109 Tenn; 572, 
i and these' are-parts of the fee. Dode v; Rail-'72S.'W� 967.: :', ' , 



.... Perma,nent damages. Damages awarded on 
theory that cause of injury isftxed and that 
the property will always remain subject to it. 
Ohambers v. Spruce Lighting 00., 81 W. Va. 
714, 95 S. E. 192, 194. 

-Presum ptive damages. A term occasionally 
used as the equivalent of "exemplary" or 
"punitive" damages. Murphy v. Hobbs, 7 
Colo. 541, 5 P. 119, 49 Am. Rep. 366. 

' 

-Prospective' d�mages. Damages which are 
expected to follow from the act or state of 
facts made the basis of a plaintiff's suit ; 
damages which have not yet accrued, at the 
time of the trial, but whkh, in the nature 
of things, must necessarily, or most probably, 
result from the acts or facts complained ,of. 

-Speculative damage,s. Prospective or �ntici
pated damages from the same acts or facts 
constituting the present cause of actioll, but 
which depend upon future developments 
which are contingent, conjectural, or im
probable. 

-Temporary damages. Damages allowed for 
intermittent and occasional wrongs, such as 
injuries to real estate, where cause thereof 
is removable or abatable. Ohambers v. 
Spruce Lighting 00., 81 W. Va. 714, 95 S. E. 
192, 194. 

DAMA I O USE. In old English law. Oausing 
damage or loss, as distinguished from torcen
O'U8C, wrongful. Britt. c. 61. 

DAME. In English law. The legal designa
tion of the wife of a knight or baronet. 

DAMN, v. To invoke condemnation, curse, 
swear, condemn to eternal punishment, or 
consign to perdition. Orf v. State, 147 Miss. 
160, 113 So. 2.02. 

DAM NA. Damages, both inclusive and ex
clusive of costs. 

DAM NATUS. In old English law. Oondemn
ed ; prohibited by law ; unlawful. Damnatu8-
COitU8, an unlawfUl sexual connection. 

D AM N I  I NJ U R I JE ACT I O. An aetion given 
by the civil law for the damage done by one 
who intentionally injured the slave or beast 
of another. Oalvin. 

DAM N I F I CAT I O N .  That which causes dam
age or loss. 

DAM N I FY. To cause damage or injurious 
loss to a person or put him in a pOSition where 
he must sustain it. A surety is "damnified" 
when a judgment has been obtained against 
him. McLean V. Bank, 16 F'ed. Oas. 278. 

DAM N OSA HJERED I TAS. In the civil law. 
A losing inheritance ; an inheritance that was 
a charge, instead of a benefit. Dig. 50, 16, 119. 

The term has also been metaphorically ap
plied to that species of property of a bank
rupt which, so far from being valuable, would 

D.A.HN'UM ABSQUE INJURIA, 

be a charge to the creditors ; for example, a 
term of years where the rent would exceed the 
revenue. 7 East, 342 ; 3 Oamp. 340 ; 1 Esp. 
N. P. 234 ; Provident L. & Trust 00. v. Fideli
ty, etc., 00., 203 Pa. 82, 52 A. 34. 

DAM N U M .  Lat. 

I n the Civil  Law 

Damage ; the loss or diminution of what is 
a man's own, either by fraud, carelessness, 
or accident. 

I n  Pleading  and Old English Law 

Damage ; loss. 

I n  Ge neral 

-Dam n u m  fatale. Fatal damage ; damage 
from fate ; loss happening from a cause be
yond human control, (quod em fato oontingit,) 
or an act of God, for which bailees are not 
liable ; such as shipwreck, lightning, and the 
like. Dig. 4,  9,  3, 1 ;  Story, Bailm. § 465. The 
civilians included in the phrase "damnum 
fataZe" all those accidents which are summed 
up in the common-law expression, "Act of 
God or public enemies ; "  though, perhaps, it 
embraced some which would not now be ad
mitted as occurring from an irresistible force. 
Thickstun V. Howard, 8 Blackf. (Ind.) 535. 

-Dam n u m  i nfectum.  In Roman law. Damage 
not yet committed, but threatened or impend
ing. A preventive interdict might be obtain
ed to prevent such damage from happening ; 
and it was treated as a quasi-delict, because 
of the imminence of the danger. 

-Dam n u m  rei am issre. In the civil law. A 
loss arising from a payment made by a party 
in consequence of an error of law. Mackeld. 
Rom. Law, § 178. 

DAM N U M  A BSQU E I NJ U R I A. Loss, hurt, or· 
harm without injury in the legal sense, that 
is, without such breach of duty as is redressi
bIe by an action. A loss which does not give 
rise to an action for damages against the per
son causing it ; as where a person blocks up 
the windows of a new house overlooking his 
land, or injures a person's trade by the law
ful setting up of an establishment of the same 
kind in the neighborhood. Broom, Oom .. Law, 
75 ; Marbury V. Madison, 1 Cranch, 164, 2 L� 
Ed. 60 ; 'Vest Virginia Transp. 00. v. Stand
ard Oil 00., 50 W. Va. 611, 40 S. E. 591, 56 
L. R. A. 804, 88 Am. St. Rep. 895 ; Irwin V. 
Askew, 74 Ga. 581 ; Ohase V. Silverstone, 62 
Me. 175, 16 Am. Rep. 419 ; Lumber 00. V. U. S., 
69 F. 326, 16, C. C. A. 4600 ; J. A. & O. E. Ben
nett V. Winston-Salem Southbound Ry. 00., 

·170 N. C. 389, 87 S. E. 133, 134, L. R. A. 1916D, 
1074 ; Wisconsin Telephone 00. V. Railroad 
Commission of Wisconsin, 162 Wis. 383, 156 
N. W. 614, 619, L. R. A. 1916E, 748. 

Dam n u m  sine i njuria esse potesta Lofft, 112. 
There may be damage or injury inflicted with� 
out any act of injustice. 



DAN 

DAN. Anciently the better sort of men in 
England had this title; so the Spanish Don. 
The old term of honor for men, as we now 
say Master or Mister. Wharton. 

DANCEHA LL. A place maintained for prom
iscuous and public dancing, the rules for ad
mission to which are not based upon personal 
selection or invitation. State v. Loomis, 75 
Mont. 88, 242 P. 344, 347 ; People v. Dever, 237 
Ill. App. 65, 69. 

DANEGELT, DANEG ELD. A tribute orig
inally of Is. and afterwards of 2s., which 
came to be imposed upon every hide of land 
through the realm, levied by the Anglo-Sax
ons, for maintaining (it is supposed) such a 
number of forces as were thought sufficient to 
clear the British seas of Danish pirates, who 
greatly annoyed their coasts, or to buy off the 
ravages of Danish invaders. It continued a 
tax until the time of Stephen, and was one 
of the rights of the crown. Wharton; Web
ster, Dict. The Danegeld was levied as a 
land-tax by the Norman kings; it disappears 
under that name after 1163, but in fact contin
ued under the name of tallage. 3 New Eng
lish Dict. 26. 

DANELAGE. A system of laws, introduced 
by the Danes on their invasion and conquest 
of England, which was principally maintain
ed in some of'the midland counties, and also 
on the eastern coast. 1 Bl. Comm. 65; 4 Bl. 
Comm. 411 ; 1 Steph. Comm. 42. 

DANGER. Jeopardy; exposure to loss or in
jury; peril. U. S. v. Mays, 1 Idaho, 770. 

-Dangers of navigation.  The same as "dan
gers of the sea" or "perils of the sea." See 
Dangers of the sea, infra. 

. 
-Dangers of the river. This phrase, as used 
'in bills of lading, means only the natural ac
cidents incident to river navigation, and does 
not embrace such as may be avoided by the 
exercise of that skill, judgment, or foresight 
which are demanded from persons in a par
ticular occupation. Hill v. Sturgeon, 35 Mo. 
213, 86 Am. Dec. 149. It includes dangers 
arising from unknown reefs which have sud
denly formed in the channel, and are not dis
coverable by care and skill. Hill v. Sturgeon, 
35 Mo. 213, 86 Am. Dec. 149 ; Garrison v. In
surance 00., 19 How. 312, 15 L. Ed. 656 ;  Hi
bernia Ins. Co. v. Transp. Co., 120 U. S. 166, 
7 S. Ot. 550, 30 L. Ed. 621 ; Johnson v. Friar, 
4 Yerg. 48, 26 Am. Dec. 215. 

-Dangers of the road. This phrase', in a bill 
of lading, when it refers to inland transpor
tation, means such dangers as are immediate
ly caused by roads, as the overturning of car
riages in rough and precipitous places. 7 
Exch. 743. 

-Dangers of the sea. The expression, "dan-
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nary nature, or arise from irresistible force 
or overwhelming power, which cannot be 
guarded against by the ordinary exertions' of 
human skill and prudence. Walker v. West
ern Transp. 00., 3 Wall. 150, 18 L. Ed. 172 ; 
The Portsmouth, 9 Wall. 682, 19 L. Ed. 754 ; 
Hibernia Ins. 00. v. Transp. Co., 120 U. S. 166, 
7 S. ot. 550, 30 L. Ed. 621; HilI v. Sturgeon, 
28 Mo. 327 ; The Maumee CD. 0.) 260 F. 862, 
870. 

DANG E R I A. In old English-law. A money 
payment made by forest-tenants, that they 
might have liberty to plow and sow in time 
of pannage, or mast feeding. 

DANGEROUS. Attended with risk; peril
ous ;.hazardous; unsafe. Scales v. Lewellyn, 
172 N. O. 494, 90 S. E. 521, 522 ; Hanson v. 
City of Anamosa, 172 Iowa, 101, 158 N. W. 
591, 595 ; King v. Smythe, 140 Tenn. 217, 204 
S. W. 296, 297, L. R. A. 1918F, 29-3 ; Martin v. 
Lilly, 188 Ind. 139, 121 N. E. 443, 445 ; Ameri
can Ry. Express Co. v. Tait, 211 Ala. 348, 100 
So. 328, 330 ; Gurley v. Southern Power Co., 
172 N. C. 690, 90 S. E. 943 ; Moore v. Roddie, 
106 Wash. 548, 180 P. 879 ; Michael v. Pulliam 
(Mo. App.) 215 S. W. 763, 764 ; Bentson v. 
Brown, 186 Wis. 629, 203 N. W. 380, 382, 38 
A. L. R. 1417 ; Oollett's Guardian v. Standard 
Oil 00., 186 Ky. 142, 216 S. W. 356, 357 ; Field
er v. Davison, 139 Ga. 509, 77 S. E. 6i8, 619 ; 
Tyler v. Stephan's Adm'x, 163 Ky. 770, 174 
S. W. 790, 791; Keck's Adm'r v. Louisville 
Gas & Electric Co., 179 Ky. 314, 200 S. W. 
452, 453, L. R. A. 19180, 654. 

DANG E R O US P E R  SE. A thing that may in
flict injury without the immediate applica
tion of human aid or instrumentality. South
ern Cotton Oil 00. v. Anderson, 80 Fla. 441, 
86 So. 629; 632, 16 A. L. R. 255 . 

DA N G EROUS WEAPON.. One'dangerous to 
life; one by the use of which a fatal wound 
may probably or possibly be given. As the 
manner of use enters into the consideration 
as well as other circumstances, the question 
is often one of fact for the jury, but not in
frequently one of law for the court. U. S. 
v. Reeves (0. 0.) 38 F. 404 ; State v. Ham
mond, 14 S. D. 545, 86 N. W. 627 ; State v. 
Lynch, 88 Me. 195, 33 A. 978 ; State v. Scott, 
39 La. Ann. 943, 3 So. 83 ; Parman v. Lemmon, 
119 Kan. 323, 244 P. 227, 229, 44 A. L. R. 
1500 ; State v. Bloom, 91 Kan. 156, 136 P. 
951, 952 ; State v. Abrams, 115 Kan. 520, 
223 P. 301, 303' ; Wilcox v. State, 13 Okl. Cr. 
599, 166 P. 74, 75; People v. Shaffer, 81 Oal. 
App. 752, ,254 P. 666, 667 ; People v. Free
man, 86 Oal. App. 374, 260 P. 826, 827 ; State 
v. Fletcher (Mo. Sup.) 190 s. W. 317, 321; 
Fabry v. State, 23 Okl. Cr. 215, 213 P. 910" 
912; Coghlan v. Miller, 106 Or. 46, 211 P. 
163, 164; . State v. Penton, 157 La. 68, 102 
So. 14,15. 

gers of the ,sea" means those accidents pecu- DANtSM. The act -of lending money on USr 
liar to navigation that are of an extraordi- ury. 



DANO. In Spanish law. Damage; the de
terioration, injury, or destruction which a 
man suffers with respect to his person or his 
property by the fault (culpa) of another. 
White, New Recop. b. 2, tit. 19, c. 3, § 1.  

Dans et retinens, n ihi l  date One who gives and 
yet retains does not give effectually .. Tray. 
Lat. Max. 129. Or, one who gives, yet re
tains, [possession,] gives nothing. 

DAPI  FEB. A steward either of a king �r 
lord. Spelman. 

DARE.. Lat. In the civil law. To trans
fer property. When this transfer is made 
in order to discharge a debt, it is dat-io 80Z
vendi animo; when in order to receive an 
equivalent, to create an obligation, it is da
tio contrahendi animo; lastly, when made 
donandi animo, from mere liberality, it is a 
gift, dono datio. 

DARE AD REMANENTI AM. To give away 
in fee, or forever. 

OA RBA I G N. To clear a legal account ; to 
answer an accusation ; to settle a controversy. 

DARR E I N. L. Fr. Last. 

D A RR E I N  CONT I N UANCE. The last contin
uance. 

DARREI N, PBESENTMENT. In old English 
law. The last presentment. See Assise of 
darrein presentment. 

DARR.EI N SE I SI N. Last seisin. A plea 
which lay in some cases for the tenant in a 
writ of right. See 1 Rosc. Real Act. 206 ; 
Hunt v. Hunt, 3 Metc. (Mass.) 184 ; Jackson, 
Real Act. 285. See 1 Roscoe, Real Act 200 ; 
2 Prest. Abstr. 345. 

. 

DASH. The em dash i(-) or the en dash (-) 
is often used to indicate the omission of the 
intermediate terms of a series which are to be 
supplied in reading, being thus often equiv
alent to * * * . inclusive ; thus Mark iv, 
3-:20 (that is, verses 3 to 20, inclusive) ; the 
years 1880-1888 (that is, 1880 to 1888). Booe 
v. Sims, 139 Ark. 595, 215 S.  W. 659, 660. 

DATA. In old practice and conveyancing. 
The date of a deed ; the · time when it was 
given; that is, executed. 

Grounds whereon to proceed ; faCts from 
which to draw a conclusion. 

DATE. The specification or mention, in a 
written instrument, of the time (day, month 
and year) when it was made. Also the time so 
specified. Interior Linseed Co. v. Becker
Moore Paint Co., 273 Mo. 433, 202 S. W. 566, 
569 ; Id., 190 Mo. App. 1, 175 S. W. 308, 309 ; 
Cole v. Board of Sup'rs of Orange County, 
27 Cal. App. 528, 150 P. 784, 785 ; In re Car
penter's Estate, 172 Cal. 268, 156 P. 464, 465, 
L. R. A. 1916E, 498 ; State v. Beckley, 192 
·Wis. 367, 212 N. W. 792, 793 ; Hammond v. 

DATE CEB.'l'A.Df.B 

Ocean Shore Development Co., 22 Cal. App. 
167, 133 P. 978 ; Edgar v. Skinner Packing 
Co., 112 Neb. 752, 200 N. W. 992,993; Heller 
v. Sweeney, 101 N. J. Eq. 150, 135 A. 264, 265 ; 
Lewis v. Martin, 210 Ala. 401, 98 So. 635, 
646. 

That part of a deed or writing which ex
presses the day of the month and year in 
which it was made or given. 2 Bl.  Comm. 
304 ; Tomlins. 

The primary signification of date is not time 
in the abstract, nor time taken absolutely, 
but time given or specified ; time in some 
way ascertained and fixed. When we speak 
of the date of a deed, date of issue of a hond 
or date of a policy, we do not mean The time 
when it was actually executed, but the time 
of its execution, as given or stated in the 
deed itself. The date of an item, or of a 
charge in a book-account, is not necessarily 
the time when the article charged was, in fact, 
furnished, but rather the time given or set 
down in the account, in connection with such 
charge. And so the expression "the date of 
the last work done, or materials furnished," 
in a mechanic's lien law, may be taken, in 
the absence of anything in the act indicating 
a different intention, to mean the time when 
such work was done or materials furnished, 
as specified in the plaintiff's written claim. 
Bement v. Manufacturing Co., 32 N. J. Law, 
513 ; Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 
90, 68 L. Ed. 235, 31 A. I.J. R. 102 ; State v. 
Blease, 95 S. C. 403, 79 S. E. 247, 256 ; Ander
son v. Mutual Life Ins. Co. of New York, 164 
Cal. 712, 130 P. 726, 727, Ann. Cas. 1914B, 903 ; 
Buckwalter v. Henrion, 118 Kan. 13, 233 P. 
793, 794 ; Mutual Life Ins. Co. of New York 
v. Hurni Packing Co. (0. C. A.) 280 F. 18, 20 ; 
Turner v. Roseberry Irr. Dist., 33 Idaho, 746, 
198 P. 465, 467. 

The precise meaning of date, however, depends 
upon context, since there are numerous instances 
when it means actual as distinguished from con
ventional time. Buckhannon & N. R. Co. v. Great 
Scott Coal & Coke Co., 75 W. Va. 423, 83 S. E. 1031, 
1033 ; Herbig v. Walton Auto Co., 186 Iowa, 923, 171 
N. W. 154, 155 ; Dwelle-Kaiser Co. v. Niagara Coun
ty, 171 N. Y. S. 361, 363, 103 Misc. Rep. 460 ; Lon
don Guarantee & Accident Co. v. Empire Plow Co., 
115 Ohio St. 684, 155 N. E. 382, 384 ; Agency of Cana
dian Car & F. Co. v. American Can Co. (C. C. A.) 258 
F. 363, 37{), 6 A. L. R. 1182 ; Standard Oil Co. ( Cali
fornia) v. Davis (D. C.) 6 F. (2d) 236, 237 ; Seattle 
Nat. Bank v. Dickinson, 72. Wash. 403, 130 P. 372, 
373 ; First National Bimk of East Islip v. Na
tional Surety Co.,  228 N. Y. 469, 127 N. E. 479, 
480 ; National Liberty Ins. Co. v. Norman (C. C. 
A. ) 11 F. (2d)  59, 61. 

DAT E C ERTA I N:E •. In French law. A deed 
is said to have a date certaine (fixed date) 
when it has been subjected to the formality . 
of registration ; after this formality has been 
complied with, the parties to the deed cannot 
by mutual consent change the date thereof. 
Arg. Fr. Merc . . Law, 555. 



DATtO 

DAT I O. In the civil law. A giving, or act 
of giving. Datio in 8ollltll1n ; a giving in 
payment ; a species of accord and satisfac
tion. Galled, in modern law, "dation." 

nAT I ON. In the civil law. A gift ; a giv
ing of something. It is not exactly synony
mous with "donation," for the latter implies 
generosity or liberality in making a gift, while 
dation may mean the giving of something to 
which the recipient is already entitled .. 

DAT I O N: EN PA I EM ENT. In French law. A 
giving by the debtor and receipt by the credi
tor of something in payment of a debt, instead 
of a sum of money. It is somewhat like the 
accord and satisfaction of the common law. 
16 Toullier, no. 45 ; Poth. Vente, no. 601. 

DAT I VE. A _ word derived from the Ro
-man law, signifying "appointed by public au
thoTity." Thus, in Scotland, an executor-da
tive is an executor appointed by a court of 
justice, corresponding to an English adntin
i8trator. Mozley & Whitley. In old English 
law. In one's gift ; that may be given and 
disposed of at will and pleasure. 

DA TU M. A first principle ; a thing given ; 
a date. 

DAT U R  D I G N I O R I .  It is given to the more 
worthy. 2 Vent. 268. 

DAUG HT ER. An immediate female descend
ant. People v. Kaiser, 119 Cal. 456, 51 P. 702. 
May include the issue of a daughter. Buchan
an v. Lloyd, 88 Md. 462, 41 A. 1075 ; Jamison 
v. Hay, 46 Mo. 546. May designate a natural 
o,r illegitimate female child. State v. Lau
rence, 95 N. C� 659. 

DAU G H TER- I N - LAW. The wife of one's son. 

DAU.P H I N. In French law. The title of the 
eldest sonsi of the kings of France. Disus'ed 
since 1830. 

DAY. l .  A period of time conSisting of twen
ty-four hours and including the solar day 
and the night. Co. Litt. 135a; F'ox v. Abel, 
2 Conn. 541. 

2. The space of time whiCh elapses be
tween two successive midnights. 2 Bl. Comm. 
141 ; Henderson v. Reynolds, 84 Ga. 159, 10 
S. E. 734, 7 L. R. A. 327 ; State v. Brown, 
22 Minn. 483 ; State v. Michel, 52 La. Ann. 
936, 27 So'. 565, 49 L. R. A. 218, 78 Am. St. 
Rep. 364 ; Benson v. Adams, 69 Ind. 353, 35 
Am. Rep. 220 ; Zimmerman v. Cowan, 107 Ill. 
631, 47 Am. Rep. 476 ; Stevenson v. Don
nelly, 221 Mass. 161, 108 N. E. 926, 927, Ann. 
Cas. 1917El, 932 ; O'Quinn v. State, 131 Miss. 
511, 95 . So. 513 ; Dallas County v. Reynolds 
(Tex. Oiv. App.) 199 S. W. 702, 703. ; McKin-

. non v. City of Birmingham, 196 Ala. 56, 71 
So. 463, 464 ;  Fireman's Ins. Co. of Newark 
v. McGill, 164 Ky. 621, 176 S. W. 27, 28 ; City 
of Waxahachie v. Missouri, K. & T. R. Co. of 
Texas (Tex. Oiv. App.) 183 S • .  W. 61. 
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3. That portion of time during which the 
sun is above the horizon, and, in addition, that 
part of the morning and evening during 
which there is sufficient light for the features 
of a man to be reasonably discerned. 3 Inst. 
63 ; Nicholls v. State, 68 Wis. 416, 32 N. ,V. 
543, 60 Am. Rep. 870 ; Trull v. Wilson, 9 Mass. 
154 ; State v. McKnight, 111 N. C. 690, 16 
S. E. 319. 

4. An artificial period of time, computed 
from one fixed point to another twenty-four 
Hours later, without any reference to the prev
alence of light or darkness. Fuller v. Sohroe
del', 20 Neb. 631, 31 N. W. 109. 

5. The period of time, within the limits of 
a natural day, set apart either by law or by 
common usage for the transaction of particu
lar business or the performance of labor ; as 
in banking, in laws regulating the hours of 
labor, in contractsi for so many "days' work," 
and the like, the word "day" may Signify six,. 
eight, ten, or any number of hours. Hinton 
v. Locke, 5 Hill (N. Y.) 439 ; F'ay v. Brown, 
9'6 Wis. 434, 71 N. W. 895 ; McCulsky v. Klos
terman, 20 Or. 108, 25 P. 366, 10 L. R. A. 785 ;. 
P. Franz & eo,. v. Larney (Sup.) 176 N. Y. S. 
26, 27. 

6. In practice and pleading. A particular 
time assigned or given for the appearance of 
parties in court, the return of writs, etc. 

7. Regardless of the duration of the "day," 
the law often disregards fractions, where 
priority is not concerned. F'ranklin v. S tate,. 
9 Okl. Or. 178, 131 P. 183, 184 ; State v. Hurn,. 
102 Wash. 328, 172 P. 1147, 1148 ; Dallas· 
County v. Reynolds (Tex. Civ. App.) 199 S. W. 
702, 703 ; Harris Oounty v. Hammond (Tex. 
Civ. App.) 203 S. 'V. 451, 453 ; State ex reI. 
Jones v. Board of Deputy State Superviso·rs 
& Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 137 ; 
First Natio).1al Bank v. Burk,hardt, 100 U. S.  
686, 25 L .  Ed. 766 ; Lancel v. Postlethwaite, 
172 Cal. 326, 156 P. 486, 488. And where act 
must be performed in fixed number of days, 
the first is included and the last is excluded. 
State v. Board of Deputy State SuperviSOrs 
and Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 137.-

I n  Gen eral 

-Astronomical day. The period of twenty-· 
four hourS beginning and ending at noon. 

-Artificial day. The time between the rising: 
and setting of the sun ; that is, day or day
time as distinguished from night. 

--Civil day. The solar day, measured by the 
diurnal revolution of the earth, and denoting 
the interval of time which elapses between 
the successive transits: of the sun over the 
same hour circle, so that the "civil day" com
.mences and ends at midnight. Pedersen v-. 
Eugster, 14 F. 422. 

-Calendar days. See Calendar. 

-Clear days. See Clear. 
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-Common day. In ,old l!lngUsh praetice. An 
ordinary ,day in court. Cowell ; Termes de 
la Ley. 

-Day certain. A fixed or appointed day ; '  a 
specified particular day ; a day in term. R� 
gina v. Conyers, 8 Q. B. 991. 

-Days in bank. (L. Lat. diies in banoo.) In . 
practice. Certain stated days in term appoint
ed for the appearance of parties, the return 
of process, etc., originally peculiar to the court 
of common pleas, or bench, (bank,) as it was 
anciently called. 3 Bl. Comm. 277. 

By the common law, the defendant is al
lowed three full days in which to make his 
appearance in court, exclusive of the day of 
appearance or return-day named in the writ ; 
3 Bl. Comm. 278. Upon his appearance, time 
is usually granted him for pleading ; and 
this is called giving him day, or, as it is more 
familiarly expressed, a continuance. 3 Bl. 
Comm. 316. When the suit is ended by dis
continuance or by judginent for the defend
ant, he is discharged from further attend
ance, and is said to go thereof sine die, with
out day. See Continuance. 

-Day in co urt. The time appointed for one 
whose rights are called judicially in ques
tion, or liable to be affected by j udicial action, 
to appear in court and be heard in his own 
behalf. This phrase, as generally us:ed, means 
not so much the time appointed for a hearing 
as the opportunity to present one's claims or 
rights in a proper forensic hearing ibefore a 
competent tribunal. See Ferry v. Car Wheel 
00., 71 vt. 457, 45 A. 1035, 76 Am. St. Rep. 
782. 

-Days of grace. A number of days allowed, 
as a matter of favor or grace, to a person -who 
has to perform some act, or make some pay
ment, after the time originally limited for the 
purpose has elapsed. In old practice. Three 
days allowed to persons summoned in the 
English courts, beyond the day named in the 
writ, to make their appearance ; the last day 
being called the "quarto die post." 3 Bl. 
Comm. 278. In mercantile law. A certain 
number of days (generally three) allowed to 
the maker or acceptor of a bill, draft, or note, 
in which to make payment, after the expira
tion of the time expressed in the paper itself. 
Originally these days were granted only as 
a matter of grace or favor, but the allowance 
of them became an established custom o,f mer
chants, and was sanctioned by the courts, 
(and in some cases prescribed by statute,) so 
that they are now demandable as of right. 
Perkins v. Bank, 21 Pick. (MaSSI.) 485 ; Bell 
v. Bank, 115 U. S. 373, 6 S. Ct. 10.5, 29 L. I:!1d. 
469 ;  Thomas v. Shoemaker, 6 Watts & S. 
(Pa.) 182 ; Renner v. Bank, 9 Wheat. 581, 6 
L. Ed. 166. 

-Dayti me. The time during which there is 
the light of day, as distinguished from night 
.or nighttime. That portion of the twenty-

DAY-RULB 

tour hours during' which, '� man's person and 
countenance are distinguishable. Trull V'� 
Wiison, 9 Mass. 154 ; Rex v. Tandy, 1 Car� 
& P. 297 ; Linnen v. Banfield, 114 Mich. 93; 
72 N. W. 1 ;  U. S. v. Syrek (D. C.) 290 F. 820� 
821. In law, this term is chiefly used in the 
definition of certain crimes, as to which it is 
material whether the act was committed by 
day or by night. 

-J udicial day. A day on which the court is 
actually in session. Heffner v. Heffner, 48 La. 
Ann. 10.88, 20 So. 281. 

-J urid ical day. A day proper for the trans
action of business in court ; one on which 
the court may lavdully sit, excluding Sundays 
and some holidays. 

-Law day. The day prescribed in a bond, 
mortgage, or defeasible deed for payment of 
the debt secured thereby, or, in default of 
payment, the forfeiture of the property mort
gaged. But this does not now occur until 
foreclosure. Ward v. Lord, 100 Ga. 407, 28 
S. E. 446 ; Moore v. Norman, 43 Minn. 428, 
45 N. W. 857, 9 L. R. A. 55, 19 Am. St. Rep. 
247 ; Kortright v. Cady, 21 N. Y. 345, 78 Am� 
Rep. 145. 

-Legal day. A juridical day; See supra. 
And see Heffner v. Heffner, 48 La. Ann. 1088, 
20 S6. 281. 

-Natu ral day. Properly the period of twenty
four hours from midnight to midnight. 00. 
Litt. 135 ; Fox v. Abel, 2 Conn. 541 ; People 
v. Hatch, 33 Ill. 137. Though sometimes tak
en to mean the daytime or time between 
sunrise and sunset. In re Ten Hour Law, 24 
R. I. 603,,_ 54 A. 602, 61 L. R. A. 612. 

-N on-judicial day. One on which process can
not ordinarily. issue or be served or returned 
and on which the courts do not ordinarily sit. 
Whitney v. Blackburn, 17 Or. 564, 21 P. 874, 
11 Am. St. Rep. 857. More properly "non-ju-
ridical day." 

. 

-Solar day. A term sometimes used as mean
ing that portion of the day when the sun ifi 
above the horizon, iJJut properly it is the time 
between two complete (apparent) revolutions 
of the sun, or between two consecutive posi
tions of the sun over any given terrestrial 
meridian, and hence" according to the usual 
method of reckoning, from noon to noon at 
any given place. 

DAY-BO O I<. A tradesman's account book ; 
a book in which all the occurrences of the 
day are set down. It is usually a book of 
original entries. 

DAY-RU L E, or DAY-W R I T. In English law. 
A permission granted to a prisoner to go out 
of prison, for the purpose of transacting his 
business, as to hear a case in which he is con
cerned at the assizes, etc. Abolished by 5 & 
6 Vict. c. 22, § 12 • 
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D AY E R I A. A dairy. Cowell. several of the Roman laws ; as the Lem Au-
fldia, the £.em Pompeia, the Lem Tullia, and 

D AYL I GH T. That portion of time before others. See Amoitus. 
sunrise, and after sunset, which is accounted 
part of the day, (as distiI;lguished from night,) DE A M PL I O R I  G RAT IA.  Of more abundant 
in defining the offense of burglary. 4 BI. or especial grace. Townsh. PI. 18. 
Comm. 224 ; ero. Jac. 106. 

DAYSMAN. An arbitrator, umpire, or elect
ed judge. Cowell. 

DAYWERE. In old English law. A term 
applied to land, and signifying as much 
arable ground as could be plowed up in one 
-day's work. Cowell. 

D E. A Latin preposition, signifying of ; by ; 
from ; out of ; affecting ; concerning ; re
specting. 

D E  ACQU I RE N D O  R E R U M  D O M I N I O. Of 
(about) acquiring the ownership of things. 
Dig. 41, 1 ;  Bract. lib. 2, fol. 8b. 

DE A D M E NS U RAT I O N E. Of admeasure
ment. Thus, de a.dmensuratione doUs was a 
writ for the admeasurement o� dower, and 
de admensuratione pasturce was a writ for 
the admeasurement of pasture. 

DE AN N O  B I SSEXT I L I .  Of the bissextile 
. or leap year. The title of a statute passed 
in the twenty-first year of Henry III. , which 
in fact, however, is nothing more than a sort 
of writ or direction to the justices of the 
bench, instructing them how the extraordi
nary day in the leap year was to be reckoned 
in cases where persons had a day to appear 
at the distance of a year, as on the essoin 
de malo lecti, and the like. It was thereby 
directed that the additional day should, to
ge·tller with that which went before, be' 
reckoned only as one, and so, of course, 
within the preceding year. 1 Reeve, Eng. 
Law, 266. 

DE A N N UA P E NS I O N E ,  Breve. Writ of an
nual pension. An ancient writ by which the 
king, having a yearly pension due him out of 
an abbey or priory for any of his chaplains, 
demanded the same of the abbot or p!'ior, for 
the person named in the writ. Reg. Orig. 
265b, 307 ; Fitzh. Nat. Brev. 231 G. DE A D V I SA M E NTO CONSI L I I NOST R I .  

L .  Lat. 'With or by the advice o f  .our coun
cil. A phrase used in the old writs of sum- DE A N N U O  R E D I TU. For a yearly rent. 
mons to parliament. Crabb, Eng. Law, 240. A writ to recover an annuity, no matter how 

payable, in goods or money. 2 Reeve, Eng. 
DE fEQU I TATE. In equity. De jUl'e 
8triato, nihil pos8um vendioare, de cequitate 
tamen, nullo modo hoc obtinet; in strict law. 
I can claim nothing, but in equity this by no 
means obtains. Fleta, lib. 3, c. 2, § 10. 

D E  !EST I MATO. In Roman law. One of 
the innominate contracts, and, in effect, a 
sale of land or goods at a price fixed, (cesti
mato,) and guarantied 'by some third party, 
who undertook to find a purchaser. 

Law, 258. 

DE A POSTATA CA P I EN D O ,  Breve. Writ 
for taking an apostate. A writ Which an
ciently lay against one who, having entered 
and professed some ordet: of religion, left it 
and wandered up and down the country, 
contrary to the rules of his order, command
ing the sheriff to apprehend him and deliver 
him again to his abbot or prior. Reg. Orig. 
71b, 267 ; Fitzh. Nat. Brev. 233, 234. 

D E  fETATE PRO BAN DA. For proving age. DE A R B I T RAT I O N E  FACTA. (Lat. Of' 
A writ which formerly lay to summon a arbitration had.) A writ formerly used when 
jury in order to determine the age of the an action was brought for a cause which had 
heir of a tenant in capite who claimed his been settled by arbitration. 'Vats. Arb. 256.

' 

estate as being of full age. Fitzh. Nat. Brev. 
257 ; Reg. Orig. 294. DE A RRESTA N D I S  B O N I S  NE D I SS I PE N -

T U R. A n  old writ which lay to seize goods 
DE A L EATO R I B US. About gamesters . .  The in the handS of a party during the pendency 
name of a title in the Pandects. Dig. 11, 5. of a suit, to prevent their being made away 

with. Reg . . 0 rig. 126b. 

D E  ARRESTA N D O  I PS U M  QU I PEC U N IAM 
RECEPI T. A writ which lay for the arrest 
of one who had taken the king's money to 
serve in the war, and hid himself to escape 
going. Reg. ° rig. 24b. 

DE A LLOCAT I O N E  FAC I E N DA, Breve. 
Writ for making an allowance. An old writ 
directed to the lord treasurer and barons of 
the exchequer, for allowing certain officers 
(as collectors of customs) in their accounts 
certain payments made by them. Reg. ° rig. 
192. 

D E  ARTE ET PARTE. Of art and part. A 
D E  A LTO ET BASSO. Of high and low. A phrase in old Scotch law. See Art and Part. 
phrase anciently used to denote the absolute 
submission of all differences to arbitration. 

. Cowell. 

DE AMB ITU. Lat. Concerning bribery. " A 
phrase descriptive of the subject-matter of 

D E  ASPO RTAT I S  R EL I G I OSORUM.  Con
cerning the property of religious persons car
ried away. The title of the statute 85 . Ed
ward I. passed to check the abuses of cler1ca� 
possessions, one of Which was the waste they 
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Buffered by being drained Into foreign COUD- of a crime anciently put himself upon a jury, 
tries. 2 Reeve, Eng. Law, 1.57 ; 2 Inst. 580. indicating his entire submission to their ver-

DE ASSISA PROROGANDA. (Lat. For 
dict. ' 

proroguing assise.) A writ to put off an DE B I ENS lE M O RT. L. Fr. Of the goods 
assise, issuing to the justices, where one of of the deceased. Dyer, 32. 
the parties is engaged in the service of the 

D E  B I GAM I S. Concerning men twice mar
king. ried. The title of the statute 4' Edw. 1. St. 3 ; 
D E  ATTO RNATO REC I P I EN DO. A writ so called from the initial words of the fifth 
which lay to the judges of a court, requiring chapter. 2 Inst. 272 ; 2 Reeve, Eng. Law, 142. 
them to receive and admit an attorney for a 

D E  B O N E  M E M O R I E. L. Fr. Of good memparty. Reg. Orig. 17
.
2 ; Fitzh. Nat. Brev. 156. 

ory ; of sound mind. 2 Inst. 5;10. 
DE A U D I ENDO ET T E RM I NANDO. For 
hearing and determining ; to hear and deter
mine. The name of a writ, or rather commis
sion granted to certain justices to hear and' 
determine cases of heinous misdemeanor, 
trespass, riotous breach of the peace, etc. 
Reg. Orig. 123, et seq. ; Fitzh. Nat. Brev. 
110 B. See Oyer and Terminer. 

D E  AV ER I I S CAPT I S  I N  W I TH ERNAM I U M.  
Writ for taking cattle in  withernam. A 
writ which lay where the sheriff returned to 
a pluries writ of replevin that the cattle or 
goods , etc., were eloined, etc. ; by which he 
was commanded to take the cattle of the 
defendant in withernam, (or reprisal,) and 
detain them until he could replevy the other 
cattle. Reg. Orig. 82 ; Fitzh. Nat. Brev. 73, 
E. F. See Withernam. 

D E  AVE R I I S  R E PLE G I A N D I S. A writ to 
replevy beasts. 3 Bl. Comm. 149. 

D E  AV ER I I S RETO RNAN D I S. For return
ing the cattle. A term applied to pledges giv
en in the old action of replevin. 2 Reeve, 
Eng. Daw, 177. 

D E  BANCO. Of the bench. .A. term former
ly . applied in England to the justices of the 
court of common pleas, or "bench," as it was 
originally styled. 

D E  BENE ESSE. Conditionally ; provision
ally ; in anticipation of future need. A 
phrase applied to proceedings which are tak
en ex parte or provisionally, and are allow
ed to stand as well done for the present, but 
which may be subject to future exception or 
challenge, and must then stand or fall ac
cording to their intrinsic merit and regu
larity. 

Thus, "in certain cases, the courts will al
low evidence to be ta.ken out of the regular 
course, in order to prevent the evidence being 
lost by the death .or the absence of the wit
ness. This is called 'taking evidence de bene 
esse,' and is looked upon as a temporary and 
condi tional examination, to be used only in 
case the witness cannot afterwards be exam
ined in the suit in the regular way." Hunt, 
Eq. 75 ; Haynes, Eq. 183 ; Mitf. Eq. PI. 52, 
149 ; Willis v. Bank of Hardinsburg & Trust 
Co., 160 Ky. 808, 170 S. W. 188, 189. 

D E  B I EN ET DE MAL. L. Fr. For good and 
evil. A phrase by which a party accused 

DE BON I S  ASPO RTAT I S. For goods taken 
away ; for taking away goods. The action of 
trespass for taking personal property is tech
nically called "trespass de bonis asportatis." 

' 1  Tidd. Pro 5. 

DE BO N I S  NON.  An abbreviation of De bon
is non adm'inistratis, (q. v.) 1 Strange, 34. 

DE BO N I S  N O N  A D M I N I ST RAT I S. Of the 
goods not administered. When an adminis
trator is appointed to succeed another, who 
has left the estate partially unsettled, he is 
said to be granted "administration de boni,s 
non ;" that is, of the goods not already admin
istered. McNair v; Howler 123 S. C. 252, 116 
S. E. 279, 285. 

DE BON I S  N O N  AMOV EN D I S. Writ for not 
removing goods. A writ anciently directed 
to the sheriffs of London, commanding them, 
in cases where a writ of error was brought by 
a defendant against whom a judgment was 
recovered, to see that his goods and chattels 
were safely kept . without being re11wved, 
while the error remained undetermined, so 
that execution might be had of them, etc. 
Reg. Orig. 131b ; Termes de la Ley. 

DE BON I S  PROP R I IS.  Of his own goods. 
The technical name of a judgment against an 
administrator or executor to be satisfied from 
his own property, and not from the estate

' 

of the deceased, as in cases where he has been 
guilty of a devastavit or of a false plea of 
plene admini,stravit. 

DE BON I S  TESTAT O R I S, or I NTESTAT I .  
Of the goods of the testator, o r  intestate. A 
term applied to a judgment awarding execu
tion against the property of a testator or in
testate, as distinguished from the individual 
property of his executor or administrator. 
2 Archb. Pro K. B. 148, 149. 

. 

D E  BON I S  TESTATO R I S  AC S I .  (Lat. 
From the goods of the testator, if he has any, 
and, if not, from those of the executor.) A 
judgment rendered where an executor falsely 
pleads any matter as a release, or, generally, 
in any case where he is to be charged in case 
his testator's estate .is insufficient. 1 Wil
liams' Saund. 336b ; Bac. Abr. "Executor," B, 
3 ;  2 Archb. Pro K. B. 148. 

DE BONO . ET MALO. "For good and ill." 
The Latin form of the law French phrase 



DE BONO GESTU 

,"De bien et de mal." In ancient criminal 
pleading, this was the expression with which 
the prisoner put himself upon a jury, indicat-

, ing his absolute submission to their verdict. 

D E , C I BA R I I S  UTEND I 8. Of victuals to be 
used. The title of .a sumptuary statute passed 
10 Edw. III. St. 3, to restrain the expense 
of entertainments. Barring. Ob. St. 240. 

This was also the name of the special writ 
of jail delivery formerly in use in England, D E  C LA M EA A D M I TTEN DA I N  I T I N E R E  

which issued for each particular prisoner, of P E R  ATTORNATU M .  See Clamea Admitten-

course. It was superseded by the general da, etc. 
' , 

com�ission of jail delivery. DE C LARO D I E. By daylight. Fleta, lib. 2, 

b E BONO GESTU. For good behavior ; for c. 76, § 8. 

good abearance. 

DE CIETERO. Henceforth. 

D E  C LA USO FRACTO. Of close broken ; of 
breach of close. See Clausum Fregit. 

D E  CALCETO REPARAN DO. Writ for re- D E  C LE R I C O ADM I TTEN DO. See Admit

pairing a causeway. An old writ by which tendo Clerico. 

the sheriff was commanded to distrain the 
inhabit:mts of a place to repair and maintain 
a causeway, etc. Reg. O�ig. 154. -

• 
D E  C LE R I CO CAPTO PER STATUTUM 
M E RCATO R I U M  D E L I BERA N D O .  Writ for 
delivering a clerk arrested on a statute mer

D E  CAP I TA L l.BUS D O M I N I S FEO D I .  
the chief lords of the fee. 

Of 
chant. A writ for the delivery of a clerk out 
of prison, who had been taken and imprig... 
oned upon the breach of a statute merchant. 

D E  CAP I TE M I N UT IS.  Of those who have 
Reg. Orig. 147b. 

lost their status, or civil condition. Dig. 4, 5. DE CLER I C O  C O N V I CTO D E L I BERAN DO. 
The name of a title in the Pandects. See See Clerico Convicto, etc. ' 
Capitis Deminutio. 

DE C LE R I CO I N F RA SACROS O RD I N ES 
D E  CART I S  R E D D E N D I S. (For restoring CONST I TUTO N O N  E L I G E NDO I N  O F F I ·  
charters.) A writ to secure the delivery of C I UM.  See Clerico Infra Sacros, etc. 
charters or deeds ; a writ of detinue. Reg. 
Orig. 159b. 

D E  CATA L L I S  R E D D EN D I S. (For restor
ing chattels.) A writ to secure the return 
specifically of chattels detained from the 
owner; Cowell. 

DE C LERO. Concerning the clergy. The ti� 
tle of the statute 25 Edw. III. St. 3 ;  contain
ing , a variety of provisions on the subject of 
presentations, indictments of spiritual per
sons, and the like. 2 Reeve, Eng. Law, 378. 

D E  C O M BU8T I O N E  D O M O R U M .  Of house 
burning. One of the kinds of appeal former
ly in use in England. Bract. fol. 146b ; 2 
Reeve, Eng. Law, 3S. 

D E  CO M M U N I  D I V I D U N DO. For dividing a 
thing held in common. The name of an action 
given by the civil law. Mackeld. Rom. Law, 
§ 499. 

D E  CAUTI O N E  A D M I TT E N DA. Writ to 
take caution or security. A writ which an
ciently lay against a bishop who held an ex
communicated person in prison for his con
tempt, notwithstanding he had' offered suffi
cient security (idoneam cautionem) to obey 
the commands of the church ; commanding 
him to take such security and release the pris
oner. Reg. Orig. 66 ; Fitzh. Nat. Brev. 63, C. 

DE C O M O N ,  D R O I T. L. Fr. Of common 
DE C E RT I F I CANDO.  A writ requiring a right ; that is, by the common law. Co. Litt. 
thing to be certified. A kind of certiorari. 142a. 

' 

Reg. Orig. 151, 152. DE C O M PUTO. Writ of account. A writ 
commanding a defendant to render a reason

D E  CERT I ORANDO.  A writ for certifying. able account to the plaintiff, or show cause 
A writ directed to the sheriff, requiring him to the contrary. Reg. Orig. 135-138 ; Fitzh. 
to certify to a particular fact. Reg. Orig. 24. Nat. Brev. 117, E. The foundation of the 

modern action of account. 

D E  CONC I L I O  C U R I JE. By the advice (or 
direction) of the court. 

DE C HA M PERT I A. Writ of champerty. A 
writ directed to the j ustices of the bench, 
commanding the enforcement of the statute of 
champertors. Reg. Orig. 183 ; Fitzh. Nat. 
Brev. 172. 

D E  CO N F L I CTU LEG U M .  Concerning the 
D E  C H A R  ET D E  SAN t<. L. Fr. Of flesh conflict of laws. The title of several works 
and blood. Affaire rechat de char et de sank. written on that subject. 2 Kent, Comm. ' 455. 
Words used in claiming a person to be a vil
lein, in the time of Edward II. Y. B. P. l Edw. 
II. p. 4. 

' 

D E  CH I M I NO. ,A writ for the enforcement 
of a right �f way. Reg. Orig. 150. 

D E CO NJ U N CT I M  FEOFFAT I S. Concern
ing persons jointly enfeoffed, or seised. The 
title of the statute 34 Edw. I., which was pass
ed to prevent the delay occasioned by tenants 
in nove�. qisseisin, . and . other writs, pleading 
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that some one else was seised jointly with DE CURSU. Of course. The usual, neceS
them. : 2 Reeve, Eng. Law, 243. sary, and formal proceedings in an action 

are said to be de cursu,. as distinguished 
D E  CONSANG U I N EO, and DE CONSA N- from summary proceedings, or such as are 
GU I N I TATE. Writs of cosinage, (q. v.) incidental and may be taken on summons or 

DE CONS I L I O. In old criminal law. Of motion. Writs de cursu are such as are is

counsel ; concerning counsel or advice to com- sued of course, as distinguished from pre-

mit a crime. Fleta, lib. 1, c. 31, § 8. rogative writs. 

D E  C O NS I L I O  C U R I IE. By. the advice or di- D'E C USTO D E  A D M I TT E N D O. Writ for ad-
recti on of the court. Bract. fol. 345b. mitting a guardian. Reg. Orig. 93b, 198. 

D E CONT I N UANDO ASSI SAM. Writ to con- D E, C,UST O D E  A M OVENDO.  Writ for re-
tinue an assise. Reg. Orig. 217b. moving a guardian. ' Reg. Orig. 198. 

DE CO NTUMACE CAP I EN DO. Writ for tak
ing a contumacious person. A writ which is
sues out of the English court of chancery, in 
cases where a person has been pronounced 
by an ecclesiastical court to be contumacious, 
and in contempt. Shelf. Mar. & Div. 494-496, 
and' notes. It is a commitment for contempt. 
Id. 

D E  CO P I A  L l B E LLI  D E L I BERAN DA. Writ 
for delivering the copy of a libel. An ancient 
writ directed to the judge af a spiritual court, 
commanding him to deliver to a defendant a 
oopy of the libel filed against him in such 
court. Reg. Orig. 58. The writ in the regis
ter is directed to the Dean of the Arches, and 
his commissary. Id. 

DE CORONATO RE E L i GENDO.  Writ for 
electing a coroner. A writ issued to the sher
iff in England, commanding him to proceed to 
the election of a coroner, which is done in full 
county court, the freeholders being the elec
tors. Sewell, Sheriffs, 372. 

DE CO RO NATO R E  EXO N E RA N DO. Writ 
for discharging or removing a coroner. A 
writ by which a coroner in England may be 
removed from office for some cause therein 
assigned. F'itzh. Nat. Brev. 163, 164 ; 1 BI. 
Comm. 348. 

D E  CORPORE C O M I TATUS. From the body 
of the county at large, as distinguished from 
a particular neighborhood, (de vicineto.) 3 Bl. 
Comma 360. Used with reference to the com
position of a jury. State V. Kemp, 34' Minn. 
61, 24 N. W. 349. 

DE CUSTOD I A  TE.R'RfE ET HIER:E D I S., 
Breve. L. Lat. Writ of ward, or writ of 
right of ward. A writ which lay for a guardi
an in knight's service or in socage, to re
cover the possession and custody of the in
fant, or the wardship Of the land and hei'r. 
Reg. Orig. 161 b ;  Fitzh. Nat. Brev. 139, B ;  
3 Bl. Comm. 141. 

D E  D EB I TO. A writ of debt. 
139. 

Reg. Orig. 

D E  D E B I TORE I N  PARTES SECAND O. In 
Roman law. "Of cutting a debtor in pieces." 
This was the name of a law contained in the 
Twelve Tables, the meaning of which has 
occasioned much controversy. Some com
mentators have concluded that it was liter
ally the privilege of the creditors of an in
solvent debtor (all other means failing) to 
cut his body into pieces and distribute it 
among tbem. Others contend that the lan
guage of this law must be taken figuratively, 
denoting a cutting up and apportionment of 
the debtor's estate. 

The latter view has ooen adopted by Montesquieu, 
Bynkershoek, Heineccius, and Taylor. (Esprit des 
Lois, liv. 29, C. 2 ;  Bynk. Obs. Jur. Rom. 1. 1, C. 
1 ;  Heinecc. Ant. Rom. lib. 3, tit. 30, § 4 ;  TayI. 
Comm. in Leg. Decemv.) The literal meaning, on 
the other hand, is advocated by Aulus Gellius and 
other writers of antiquity, and receives support 
from an expression (semoto O1nni Cfruciatu) in the 
Roman code itself, (Aul. Gel. Noctes Atticre, lib. 
20, c. 1 ;  Code, 7, 7, 8. ) This is also the opinion 
of Gibbon, Gravina, Pothier, Hugo, and Niebuhr. 
(3 Gib. Rom. Emp.,  Am. Ed., p .  183 ; Grav. de Jur. 
Nat. Gent. et XII. Tab. § 72 ; Poth. Introd. Pand. ; 
Hugo, Hist. du Droit Rom. tom. L, p. 233, § 149 ;  
2 Nieb. Hist. Rom. p. 597 ; 1 Kent, Comm. 523, note.) 
Burrill. 

DE CORRO D I O  HABEN DO. Writ for hav
ing a corody. A writ to exact a corody from 
a religious house. Reg. Orig. 264, Fitzh. Nat. 
Brev. 230. See Corody. 

DE D EC EPT I ON E,. A writ of deceit which 
DE cuius. Lat. From whom. A term lay against one who acted in the name of an
used to designate the person by, through, other whereby the latter was damnified and 
from, or under whom another claims. Brent deceived. Reg. Orig. 112. 
V. New Orleans, 41 La. Ann. 1()98, 6 S outh. 
793. 

D E  C U R I A  C LAU D E N DA. An obsolete writ, 
to require a defendant to fence in his court 
or land about his house, where it was left 
open to the injury of his neighbor's freehold. 
1 Crabb, Real Prop. 314 ; Rust v. Low, 6 
Mass. 90. 

D E  D EO N EHAN!DA P RO RATA PORT I ON I S. 
A writ that lay where one was distrained for 
rent that ought to be paid by others propor
tionably with him. Fitzh. Nat. Brev. 234 ; 
Termes de la Ley. 

D E  D I E  I N' D I EM.  F'rom day to day. Bract. 
fo!. 2050. 
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D E  D I VERS,I S R EG U L I S  J U R I S  A NT I QU I .  D E  ESS E  I N  P EREG RI NAT I ON E. Of being 
Of divers rules of the ancient law. A cele- on a journey. .A. species of essoin. 1 Reeve, 
bra ted title of the Digests, and the last in Eng. Law, 119. 
that collection. It consists of two hundred 
and eleven rules or maxims. Dig. 50, 17. DE ESSEN D O  QU I ET U M  DE TO LON I O  • .A. 

writ which lay for those who were by privi
DE DOLO ' M A LO .  Of or founded upon lege free from the payment of toll, on their 
fraud. Dig. 4, 3. See Actio de Dolo Malo. being molested therein. Fitzh. Nat. Brev. 
D E  D OM O  REPARANDA. A writ which lay 

226 ; Reg. Orig. 258b. 

for one tenant in common to compel his co- D E  ESSON I O  DE M ALO LECT I .  A writ 
tenant to contribute towards , the repair of which issued upon an essoin of malttm lecti 
the common property. being cast, to examine whether the party was 

DE DONIS. Concerning gifts, (or more ful
ly, de doni8 conaitionalibu8, concerning con
ditional gifts.) The name of a celebrated 
English statute, passed in the thirteenth year 
of Edw. I., and constituting the first chapter 
of the statute of Westm. 2, by virtue of which 
estates in fee-simple conditional (formerly 
known as "dona conditionalia") were convert
ed into estates in fee-tail and rendered in
alienable, thereby strengthening the power of 
the nobles. See 2 Bl. Comm. 112. 

D E  D OTE, ASSI GNANDA. Writ for assign
ing dower. A writ which lay for the widow 
of a tenant in cap'ite, commanding the king's 
escheater to cause her dower to be assigned to 
ber. Reg. Orig. 297 ; Fitzh. Nat. Brev. 263, O. 

OE DOTE, U N DE. N I H I L  HABET. A writ of 
dower which lay for a widow where n o  part 
of her dower had been assigned to her. It 
is not much used ; but a form closely re
sembling it is sometimes used in the United 
States. 4 Kent, Comm. 63 ; Stearns, Real Act. 
302 ; 1 'Washb. Real Prop. 230. 

DE EJ E:CTI O N E  C UST'OO lfE. A writ which 
lay for a guardian who had been forcibly 
ejected from his wardship. Reg. Orig. 162. 

D E  EJ ECT I ONE F I RiMfE. A writ which lay 
at the suit of the tenant for years' against 
the lessor, reversioner, remainderman, or 
stranger who had himself deprived the tenant 
of the occupation of the land during his term. 
3 Bl. Comm. 199. By a gradual extension of 
the scope of this form of action its object was 
made to include not only damages for the un
lawful detainer, but also the possession for 
the remainder of the te:rm, and eventually the 
possession of land generally. And, as it 
turned on the right of possession, this in
volved a determination of the right of prop
erty, or the title, and thus arose the modern 
action of ejectment. 

D E  ESCfETA. Writ of escheat. .A. writ 
which a lord had, where his t�nant died with
out heir, to recover the land. Reg. Orig. 164b; 
Fitzh. Nat. Brev. 143, 144, E .  

' 

in fact sick or not. Reg. Orig. 8b. 

D E  ESTOVE R I I S  HABEND I S. Writ for hav
ing estovers. A writ which lay for a wife 
divorced a mensa et thoro, to recover her 
alimony or estovers. 1 Bl. Comm. 441 ; 1 
Lev. 6. 

DE EST REPAM ENTO. A writ which lay to 
prevent or stay waste by a tenant, during the 
pendency of a suit against him to recover the 
lands. Reg. Orig. 76b. Fitzh. Nat. Brev. 60. 

D E  EU ET TREN E. L. Fr. Of water and 
whip of three cords. A term applied to a 
neife, that is, a bond woman or female vil-, 
lein, as employed in servile work, and subject 
to corporal punishment. Co. Litt. 25b. 

D E  EVE ET DE T REV E. A law French 
phrase, equivalent to the Latin de avo et de 
tr-i-tavo, descriptive of the ancestral rights 
of lords in their villeins. Literally, "from 
grandfather and from great-grandfather's 
great-grandfather." It occurs in the Year 
Books. 

DE EXCOM M U N:I CATO CA P I EN D O. .A. 
writ commanding the sheriff to arrest one who 
was excommunicated, and imprison him till 
he should become reconciled to the church. 
3 Bl. Comm. 102. Smith v. Nelson, 18 Vt. 
511. 

D E  EXCOM M U N: l CATO D E L I BERA N DO. A 
writ to deliver an excommunicated person, 
who has made satisfaction to the church, 
from prison. 3 Bl. Comm. 102. 

D E, EXCOM M U N I CATO RE.CA P I  EN DO. 
Writ for retaking an excommunicated per
son, where he had been liberated from prison 
without making satisfaction to the church, 
or giving security for that purpose. Reg. 
Orig. 67.· 

DE E X C USAT I O N I B US. "Concerning excus
es." This is the title of book 27 of the Pan
dects, (in the Corpu8 Ju,1'is Civili8.) It treats 
of the circumstances which excuse one from 
filling the office of tutor or curator. The bulk 
of the extracts are from Modestinus. 

D E  ESCA M B I O  M ONETI£. A writ of ex.. DE EXECUT I ON E  FAC I ENDA I N  W I T H E R· 
change of money. An ancient writ to author': NAM I UM. ·  Writ for making execution in 
ize a merchant to ' make a bill of exchange, withernam. Reg. o rig. 82b. A speCies of 
(l#era8 cambitorias facet·e.) Reg. Orig. 1940 capia8 in. withernam. 
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DE EXECUTIONE JUD ICI I .  A writ direct- DE FAI RE ECHELLE. In French law. · A 
ed to a sheriff or bailiff, conimanding him to clause commonly inserted in policies of ina
do execution upon a judgment. Reg. Orig. 18 ; . rine insurance, equivalent to a license to touch 
Fitzh. Nat. Brev. 20. and trade at intermediate ports. American 

D E  EX EM PL I F I CATI O N E. Writ of exem
Ins. CO. Y. Griswold, 14 Wend. (N. Y.) 491. 

plification. A writ granted for the exem- D E  FALSO J U D I C I O. Writ of false judg
plification of an original. Reg. Orig. 290b. ment. Reg. Orig. 15 ; Fitzh. Nat. Brev. 18. 

D E  EXON E,RAT I O N E  SECTIE. Writ for ex
oneration of suit. A writ that lay for the 
king's ward to be discharged of all suit to 
the county court, hundred, leet, or court
baron, during the time of his wardship. Fitzh. 
Nat. Brev. 158 ; New Nat. Brev. 352. 

DE EXP ENS I S  C I V I U M  ET BU RG E:NS I U M.  
An obsolete writ addressed to the sheriff to  
levy the e:x:penses of  every citizen and burgess 
of par Uament. 4 Inst. 46. 

D E  EXPE,NS,I S M I L I T U M  LEVANIO I S. Writ 
for levying the expenses of knights. A writ 
directed to the sheriff for levying the allow
ance for knights of the shire in parliament. 
Reg. Orig. 191b,  192. 

DE FACTO. In fact, in deed, actually. This 
phrase is used to characterize an officer, a 
government, a past action, or a state Df af
fairs which must be accepted [Drrall practical 
purposes, but is illegal or illegitimate. In 
this sense it is  the contrary of de jure, which 
means rightful, legitimate, just, or constitu
tional. Thus, an officer, king, or government 
de facto is one who is in actual possession 
of the office or supreme power, but by usurpa
tion, or without lawful title ; while an officer, 
king, or governor de jure is one who has just 
claim and rightful title to the office or power, 
but has never had plenary possession of it, 
or is not in actual possession. 4 Bl. Comm. 77, 
78. MacLeod v. United States, 229 U. S. 416, 
33 S. Ct. 955, 959, 57 L. Ed. 1260 ; Wheatley 
v. ConsDlidated Lumber CD., 167 Cal. 441, 
139 P. 1057, 1059. SO. a wife de facto is one 
whose marriage is voidable by decree, as dis
tinguished from a wife de jure, or lawful 
wife. 4 Kent, Comm. 36. 

But the term is also frequently used inde
pendently of any distinction from de jure�' 
thus a blockade de facto is a blockade which 
is actually maintained, as distinguished from
a mere paper blockade. 1 Kent, 44. 

As to' de facto "Corporation," "Court," 
"Domicile," "Government," and "Officer," see 
those titles. 

I n O ld English Law 

See False Judgment. 

D E  FALSO M O N ETA. Of false money. The 
title of the statute 27 Edw. I. ordaining that 
persons importing certain coins, called "pol
lards," and "crokards," should forfeit their 
lives and goods, and everything they could for
feit. 2 Reeve, Eng. Law, 228, 229. 

De fide et officio judicis non recipitur q urestio, 
sed de scientia, sive sit error juris, sive facti. 
Concerning the fidelity and official conduct of 
a judge, no question is [will be] entertained ; 
but [only] concerning his knowledge, whether 
the error [committed] be of law or of fact. 
Bac. Max. 68, reg. 17. The bona fidel! and 
honesty of purpose of a judge cannot be ques
tioned, but his decision may be impugned fOol' 
error either of law or fact. Broom, Max. 85. 
The law doth so much respect the certainty 
of judgments, and the credit and authority of 
judges, that it will not permit any error to 
be assigned which impeacheth them in their 
trust and office, and in willful abuse of the 
same ; but only in ignorance and mistaking 
either of the law, or of the case and matter of 
fact. Bac. Max. ubi supra. Thus, it cannot 
be assigned for error that a judge did that 
Which he ought not to do ; as that he entered 
a verdict for the plaintiff, · where the. jury 
gave it for the defendant. Fitzh. Nat. Brev. 
20, 21 ; Bac. Max. ubi supra ; Hardr. 127, argo 

D E  F I D E I  LIESI O N E. Of breach of faith or 
fidelity. 4 Reeve, Eng. Law, 99. 

D E  F I N E  FORCE. L. Fr. Of necessity ; of 
pure necessity. See F'ine Force. 

DE FI N E  N O N  CAPI  ENDO PRO P U L C H R E  
P LAC I TA N D O. A writ prohibiting the tak
ing of fines for beau pleader. Reg. Orig. 179. 

DE F I N E  PRO RED I SSE I S I NA CAP I EN DO. 
A writ which lay for the release of one im
prisoned for a re-disseisin, on payment of a 
reasonable fine. Reg. Orig. 222b. 

DE F I N I BUS LEVAT I S. Concerning fines 
levied. The title of the statute 27 Edw. I. 
requiring fines thereafter to be levied, to be 
read openly and sDlemnly in court. 2 lnst. 
521. 

De facto means respecting or concerning DE F O R I SFACT U RA MA R I TAG I I .  Writ of 
the principal act of a murder, which was tech- forfeiture of marriage. Reg. Orig. 163, 164. 
nically denominated factum. See Fleta, lib. 
1, c. 27, § 18. 

D E  FACTO CONTRACT. One which has pur
ported to pass the property from the owner 
to another. Bank v. Logan, 74 N. Y. 575 ; Ed
munds v. Transp. CD., 135 Mass. 283. 

BL.LAw DICT. (3D EID.)-33 

D E  FRANG ENT I BUS P R I SONAM. Concern
ing those that break prison. The title of the 
statute 1 Edw. II. ordaining that none from 
thenceforth who broke prison should · have 
judgment of life or limb for breaking prison 
only, unless the cause for which he was taken 
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and imprisoned required such a judgment if 
he was lawfully convicted thereof. 2 Reeve, 
Eng. Law, 290 ; 2 Inst. 589. 

DE FURTO.. Of theft. One of the kinds of 
criminal appeal formerly in use in England. 
2 Reeve, Eng. Law, 40. 

DE G EST U ET F AMA. Of behavior and rep
utation. An old writ which lay in cases 
where a person's conduct and reputation were 
impeached. 

D E  GRAT I A. Of grace or favor, by favor. 
De speoiali gratia, of special grace or favor. 

De gratia spe'ciali ce,rta scientia e,t mero motu,  
talis c1ausula non valet in  his in  qu ibus prresumi
tur p ri nci pem es'se i·gnorailte,m.  1 Coke, 53. 
The clause "of our special grace, certain. 
knowledge, and mere motion," is of no avail 
in those things in which it is presumed that 
the prince was ignorant. 

De grossis arboribus de'ci mre non dabuntur s·ed 
de sylvia credua decimre dabuntur. 2 Rolle, 
123. Of whole trees, tithes are not given ; but 
of wood cut to be used, tithes are given. 

D E  HfEREDE D E L I BERA N D O  I LL I  Q U I  
H AB ET C USTO D I A M  T E RRfE. Writ for 
delivering an heir to him who has wardship 
of the land. A writ directed to the sheriff, to 
require one that had the body of him that 
was ward to another to deliver him to the 
person whose ward he was by reason of . his 
land. Reg. Orig. 161. 

DE HfEREDE RAPTO ET ABD UCTO. Writ 
concer"ning an heir ra vished and .carried 
away. A writ which anciently lay for a lord 
who, having by right the wardship of his ten
ant under age could not obtain his body, the 
same being carried away by another person. 
Reg. Orig� 163 ; Old Nat. Brev. 93. 

D E  H fE R ET I CO C O M B U R E N D O .  (Lat. For 
burning a heretic.) A writ which formerly 
issued from the secular courts for: the execu
tion, by burning, of a heretic, who had been 
convicted in the ecclesiastical courts of here
sy, had abjured, and had relapsed into heresy. 
It is said to be very ancient. Fitzh. Nat. 
Brev. 269 ; 4 Bl. Oomm. 46. See Hreretico 
Comburendo. 

DE H O M AG I O  R ESPECTUANDO. A writ for 
respiting or postponing homage. Fitzh. Nat. 
Brev. 269, A. 

D E  H O M I N E ' CAPTO I N  W I TH ERNAM. 
(Lat. For taking a man in withernam.) A 
writ to take a man who had carried away a 
bondman or bondwoman into another country 
beyond the reach of a writ of replevin. 
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ing to answer any charge against him. Fitzh. 
Nat. Brev. 66 ; 3 BI. Comm. 129. This writ 
has been superseded almost wholly, in modern 
practice, by that of hab'eas corpus ; but it is 
still used, in some of the states, in an amend
ed and altered form. See 1 Kent, Comm. 
404n ; 34 Me. 136. 

DE I D EN T I TATE N O M I N I S. A writ which 
lay for one arrested in a personal action and 
committed to prison under a mistake as to his 
identity, the proper defendant bearing the 
same name. Reg. Orig. 194. 

DE I D I OTA I N Q U I RENDO.  An old common
law writ, long obsolete, to inquire whether a 
man be an idiot or not. 2 Steph. Comm. 509. 

D E  l i S Q U I  PO N EN D I  SUNT I N  A SS I S I S. 
Of those who are to be put on assises. The ti
tle of a statute passed 21 Edw. 1. defining the 
qualifications of jurors. Crabb, Eng. Law, 
167, 189 ; 2 Reeve, Eng. Law, 184. 

DE I N CREM ENTO. Of increase ; in addi
tion. Costs de increm.ento, · or costs of in
crease, are the costs adjudged by the court in 
civil actions, in addition to .the damages and 
nominal costs found by the jury. Gilb. Com. 
PI. 260. 

DE I N F I RM I TATE. Of infirmity. The prin
cipal essoin in the time of Glanville ; after
wards called "de malo." 1 Reeve, Eng. Law, 
115. See De Malo ; Essoin. 

D E  I N GRESSU. A writ of entry. Reg. Orig. 
227b, et seq. 

D E  I NJ U R I A. Of [his own] wrong. In the 
technical language of pleading, a replication 
de injuria is one that may be made in an ac
tion of tort where the defendant has admitted 
the acts complained of, but alleges, in his 
plea, certain new matter by way of justifica
tion o1' excuse ; by this replication the plain
tiff avers that the defendant committed the 
grievances in question "of his own wrong, and 
without any such cause," or motive or excuse, 
as that alleged in the plea, (de injwria sua 
propria absque tali causa ;) or, admitting part 
of the matter pleaded, "without the rest of 
the cause" alleged, (absque residua causaJ.) 
In form it is a species of traverse, and it is 
frequently used when the pleading of the de
fendant, in answer to which it is directed, 
consists merely of matter of excuse of the al
leged trespass, grievance, breach of contract, 
or other cause of action. Its comprehensive 
character in putting in issue all the material 
facts of the defendant's plea has also obtained 
for it the title of the general replication. 
Bolthouse. 

D E  I NO FF I C I OSO T ESTA M ENTO. Con
DE H O M I N E  R E.PLEG I AN DO. (Lat. For cerning an inofficious or undutiful will. A ti.,. 
replevying a man.) A writ wh.ich lies to re- tie of the civil law. · Inst. 2, 18. 
plevy a man out of prison, or out of the cus-
tody of a private person, upon gi;ving security DE I NTEGRO. Anew ; a second time. As 
to the shedff ,th-at the. man shalJ be forthcom- it was before. 

BL.LAw DICT. (3D ED.) 
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DE I NTRUSI O N E. A writ of intrusion ; D E  L I BERA FALDA. Writ of free fold. .A. 
where a stranger entered after the death of species of quod permittat. Reg. Orig. 155. 
the t�nant, to the injury of the reversioner. 
Reg. Orig. 233b. 

. . DE L I B ERA P I SCAR IA. 'Vrit of free fish-
ery. A species of quod permittat. Reg. Orig. 

DE JACT U RA EV I TA N DA. For avoiding a 155. 
loss. A phrase applied to a defendant, as de 
luC'ro captando is to a plaintiff. Jones v. Sev- DE L l BERO PASSAG I O. Writ of free pas

ier, 1 I,itt. (Ky.) 51, , 13 Am. Dec. 218. sage. A species of quod permittat. Reg. Orig. 

D E  J U D A I SMO,  STATUTUM; The name of a 
statute passed in the reign of Edward 1. which 
enacted severe and arbitrary penalties against 
the Jews. 

155. 

DE L l B E RTATE PROBAN DA. Writ for 
proving liberty. A writ which lay for such 
as, being demanded for villeins or niefs, of
fered to prove themselves free. Reg. Orig. 
87b ; Fitzh. Nat. Brev. 77, F. D E  J U D I CATO SOLVEN DO. For payment 

of the amount adjudged. A term applied in 
the Scotch law to bail to the action, or special D E  L l BERTAT I BUS A L LOCAN D I S. A writ 

bail. of various forms, to enable a citizen to re

D E  J U D I C I IS. Of judicial proceedings. The 
title of the second part of the Digests or Pan
deets, including the fifth, sixth, seventh, 
eighth, ninth, tenth, and eleventh books. See 
Dig. prO<Bm. § 3. 

D E  J U D I C I O  S I ST I .  F'or appearing in court. 
A term applied in the Scotch and admiralty 
law, to bail for a defendant's appearance. 

DE J U R E. Of right ; legitimate ; lawful ; 
by right and j ust title. In this sense it is 
the contrary of de facto, (which see.) It may 
also be contrasted with de gratia, in which 
case it means "as a matter of right," as de 
gratia means "by graee or favor." Again it 
may be contrasted with de requitate ; here 
meaning "by law," as the latter means "by 
equity." See Government. 

De jure deci marum, originem ducens de j u re 
p,atronatus, tunc cogn itio spec1:at at l egem civi l
em,  i .  e., com m u nem. Godb. 63. With regard 
to the right of tithes, deducing its origin from 
the right of the patron, then the cognizance 
of them belongs to the civil law ; that is, the 
common law. 

cover the liberties to which ibe was entitled. 
Fitzh. Nat. Brev. 229 ; Reg. Orig. 262. 

D E  L l C ENT I A  TRANSFR ETAN D I . Writ of 
permission to cross the sea. An old writ di
rected tOo the wardens of the port of Dover, 
or other seaport in England, commanding 
them to permit the persons named in the writ 
to cross the sea from such port, on certain 
conditions. Reg. Orig. 193 b. 

D E  L U NAT I CO I N QU I R EN DO .  The name of 
a writ directed to the sheriff, directing him 
to inquire by good and lawful men whether 
the party charged is a lunatic or nDt. See 
Hutchinson v. Sandt, 4 Rawle (Pa.) 234, 2� 
Am. Dec. 127 ; Den v. CIarl.:, 10 N. J. L. 217, 
18 Am. Dec. 417 ; Hart v. Deamer, 6 'Vend. 
(N. Y.) 497 ; In re McAdams, 19 Hun (N. Y.) 
292 ; In re Kings County Insane Asylum, 7 
Abu. N. C. (N. Y.) 425 ; In re Hill, 31 N. J. 
Eq. 203 ; In re Lindsley, 44 N. J. Eq. 564, 15 
A. 1, 6 Am. St. Rep. 913. 

DE MAGNA ASSISA E L I G E N DA. A writ uy 
which the grand assise was chosen and SUlll
moned. Reg. Orig. 8 ;  Fitzh. Nat. Brev. 4. 

D e  j u re judices, de facto ju ratore,s, respondent. De majori et min o ri non variant jura. Concern

The judges find the law, the jury the facts. ing greater and less laws do not vary. 2 Vern. 

See Co. Litt. 295 ; Bropm, Max. 99. 552. 

D E  LA PLU I S  B EA L E, or B E LL E .  L. Fr. Of 
the most fair. A term applied to a species of 
dower, which was assigned out of the fairest 
of the husband's tenements. Litt. § 48. See 
Dower de la Plus Belle. 

DE LATERE. From the side ; on the side ; 
collaterally ; of collaterals. Cod. 5, 5, 6. 

D E  L EGAT I S  ET F I D E I  C O M M I SS I S. Of 
legacies and trusts. The name of a title of the 
Pandects. Dig. 30. 

DE L EPROSO AMOYENDO. Writ for re
moving a leper. A writ to remo've a leper who 
thrust himself into the company of his neigh
bors in any parish, in public or pri,ate places, 
to their annoyance. Reg. Orig. 267 ; E'itzh. 
Nat. Brev. 234, E ;  New Nat. Brev. 521. 

DE MALO. Of illness. This phrase was fre
quently used to designate several species of 
essoin, (q. v.,) such as de malo leeti, of illness 
in bed ; de malo v eniendi, of illness (or mis
fortune) in coming to the place where the 
court sat ; de malo villre, of illness in the 
town where the court sat. 

D E  MAN U CAPT I O N E. Writ of manucaption, 
or mainprise. A writ which lay for one who, 
being taken and imprisoned on a charge of 
felony, had offered bail, which had been re- . 
fused ; requiring the sheriff to discharge him 
on his finding sufficient mainpernors or bail. 
Reg. o rig. 268b ; Fitzh. Nat. Brev. 249, G. 

D E  MANUTENEN DO.  Writ of maintenance. 
A writ which lay against a person for the 
offense of maintenance. Reg. Orig. 189, 182b. 
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D E  M E D I ETAT E L l NG UIE. Of the half De molendino d e  n ovo erecto non Jacet p ro
tongUe ;  half of one tongue and half of an- .hibitio. Cro. Jac. 429. A prohibition lies 
other. This phrase describes that species of not against a newly-erected mill. 
jury which, at common law, was allowed in 
both civil and criminal cases where one of De m orte homin is n ul la est cunctatio longa. 

the parties was an alien, not speaking or un- Where the death of a human being is con

derstanding English. It was composed of cerned, [in a matter of life and death,] no 

six English denizens or natives and six of the delay is: [considered] long. Co'. Litt. 134. 

alien's owu countrymen. 

D E  M ED I O· .  A writ in the nature of a writ 
of right, wh�ch lay where upon a subinfeuda
tion the meSf',e (Qor middle) lord suffered his 
under-tenant or tenant paravail to be dis
trained upon by the lord paramount for the 
rent due him from the mesne lord. Booth, 
Real Act, 136. 

D E  M E L I O R I BUS· DAM N I S. Of or for the 
better damages. A term used in practice to 
denote the election by a plaintiff against 
which of several defendants (where the dam
ages have been assessed separately) he will 
take j udgment. 1 Arch. Pro K. B. 219 ; 
Knickerbacker v. Colver, 8 Cow. (N. Y.) 111. 

DE M ER CATO R I B US. "Ooncerning mer
chants." The name of a statute passed in 
the eleventh year of Edw. I. (1233,) more com
monly called the "Statute of Acton Burnel," 
Ruthorizing the recognizance by statute mer
chant. See 2 Reeve, Eng. Law, 160-162 ; 2 
Bl. Comm. 161. 

De m in imis non cu rat lex. The law does not 
care for, or take notice of,- very small or tri
fling matters. The law does not concern itself 
about trifles. Gro. EIliz. 353. Thus, error 
in calculation of a fractional part of a penny 
will not be regarded. Hob. 88. So, the law 
will not, in general, notice the fraction of a 
day. Broom, Max. 142. 

D E  NAT I VO HABENDO.  A writ which lay 
for a lQord directed to the sheriff, command
ing him to apprehend a fugitive villein, and 
restore him, with all Ibis chattels, t� the lord. 
Reg. Orig. 87 ; Fitzh. Nat. Brev. 77. 

DE NAT U RA BREV I U M. (Lat.) Concerning 
the nature of writs. The title of more than 
one text-book of English Medimval law. Mait
land, 2 Sel. Essays in An·glo-Amer. Leg. Hist. 
549. See Register of Writs. 

De nomine  proprio non est curand u m  cu m i n  
substantia n o n  erre,tur;  quia nomina m utabi l ia 
su nt, res autem i m m obi les: 6 Coke, 66. As to 
the proper name, it is not tOo be regarded 
where it errs not in substance, because names 
are changeable, but things immutable. 

De non apparentib us, et non existentibus, eadem 
est ratio. 5 Coke, 6. As to' things not appar
ent, and those not existing, the rule is the 
same. Bennehan v. Webb, 28 N. C. 61 ; U. S. 
v. Wilkinson, 12 How. (U. S.) 253, 13 L. Ed. 
974, Fed. Cas. No. 16,696 ; 5 Co. 6 ;  6 Bingh. 
N. C. 453 ; 7 C1. & F. 872 ; 5 C: B. 53 ; 8 I d. 
286 ; 1 Term 404 ; Quarles v. Quarles, 4 Mass. 
685 ; 8 ld. 401 ; Broom, Max. 163, 166. 

D E  N O N  D EC I MANDO. Of not paying 
tithes. A term applied in English ecclesiasti
cal law to a prescription or claim to' be en
tirely discharged of tithes, and to pay nO' com
pensation in lieu of them. 2 Bl. Comm. 31. 

D E  N O N  PROC E D E N D O  AD ASS I SAM. A 
writ forbidding the justices from holding an 
assise in a particular case. Reg. Orig-. 221. 

O E  N O N  -R ES I D ENT I A  CLER I C I  REG I S. 

D E  M I N I S. Writ of threats. A. writ which 
lay where · a person was threatened with per
sonal violence, or the destruction of his prop
erty, to compel the offender to keep the peace. 
Reg. Orig. 88b, 89 ; Fitzh. Nat. Brev. 79, G, 80. An ancie'nt writ where a parson was emplo�ed 

D E  M I TTEN DO T E N O R EM R ECOR D I .  A in the royal service" etc.,  to excuse and dis

writ to send the tenor of a record, or to ex- . charge him of non-residence. 2 lnst. 264. 

emplify it under the great seal. Reg. o rig. DE NO N SAN E  M EM O R I E. L. Fr. Of un-
220b. sound memory or mind ; a phrase synO'nymous 

D E  M O D ERATA M I S ER I CO R D I A  CAP I EN. with non compo8 menti8. 

DA. Writ for taking a moderate amercement. 
A writ, founded on Mauna Oharta, (c. 14,) 
which lay for one who was excessively 
amerced in a court not of record, directed to 
the lord of the court, or his bailiff, com
manding him to take a moaerate amercement 
of the party. Reg. Orig. 86b ; Fitzh. Nat. 
Brev. 75, 76. 

D E  MO D O  P EC I MAN D I. Of a modu8 O'f 
tithing. A term applied in English ecclesias

. .  tk>!.l law to a prescription to have a special 

. maImer �f tithing • .  2 Bl. Comm. � ;  3 Steph. 
CQJlllD .. 13�. 

D E  NOV I OPER I S  N U N C I AT I O N E. In the 
civil law. A form of interdict or injunction 
which lies in some cases where the defendant 
is about to erect a "new work" (q. v.) in dero
gation O'r injury of the plaintiff's riglhts. 

DE N OVO. An�w ; afresh ; a second time. 
A venire de novo is a writ for summoning a 
jury for the second trial O'f a case which has 
been sent back from above for a new trial. 
Gaiser v. Steele, 25 IdahO', 412, 137 P. 889, 
890 ; Slaughter v. Martin, 9 Ala. App. 285, 
63 So. 689, 690 ; Parker v. Lewis; 45 Oklo �07, 
147 P. 310, 311. 
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De nu llo, quod est sua natura Indivisibile, et 
divisionem non patitur, n u llam partem ' habeblt 
vidua, sed satisfacliat ei ad valentiarq, Co. Litt. 
32. A widow shall have no part of that 
which in its own nature is indivisible, and is 
not susceptible of division, but let the heir 
satisfy her with an equivalent. 

De nullo  tenemento, q uod tenetur ad termln u m, 
fit homagii, fit tamen inde ftdelitatis sacramen· 
tu m.  In no tenement which is held for a 
term of years is there an ' a vail of homage ; 
but there is the oath of fealty. Co. Litt. 67b. 

DE O D I O  ET AT IA. A writ anciently called 
"breve de bono· et malo," addressed to the 
sheriff to inquire whether a man committed 
to prison upon suspicion of murder were 
committed on just cause of suspicion, or only 
upon malice and ill will (propter odium et 
atiam) ; and if, upon the inquisition, due 
cause of suspicion did not appear, then there 
issued another writ for the sheriff to admit 
him to bail. 3 Bl. Comm. 128 ; Reg. Orig. 
133. 

. 

D E' O F F I CE. L. Fr. Of office ; in virtue 
of office ; offi.cia1ly ; in the discharge of or-
dinary . duty. ' 

D E  ON ERANDO PRO RATA PO RT I O N E. 
Writ for charging according to a rateable 
proportion. A writ which lay · for a joint 
tenant, or tenant in common, who was dis
trained for more rent than his proportion 
of the land came to. Reg. Orig. 182 ; . Fitzh. 
Nat. Brev. 234, H. 

. 

D E  PACE ET LEGALITATE TENENDA. 
For keeping the peace, and for good behavior. 

DE PAC E  ET PLAG IS.  Of peace, (breach 
of peace,) and wounds. One of the kinds of 
criminal appeal formerly in use . in . England, 
and which lay in cases of assault, wounding, 
and breach of the peace. Bract. fol. 144 ; 2 
Reeve, Eng. Law, 33. 

D E  PACE ET R O B E R I A. Of peace [breach 
of peace] and robbery. One of the kinds of 
criminal appeal formerly in use in England, 
and which lay in cases of robbery and breach 
of the peace. Bract. fol. 146 ; 2 Reeve, Eng. 
Law, 37. 

. 

D E  PALA B RA. Span. By word ; by parol. 
White, New Recop. b. 2, tit. 19, c. 3, § 2. 

D E  PARCO F RACTO. A writ or action for 
damages caused by a pound-breach, (q. v.). 
It has long been obsolete. Co. Litt. 47b .; 8 
Bl. Comm. 146. 

D E  PART I T I O N E  FAC I E N DA. A writ 
which lay to make partition of lands or 
tenements held by several as coparceners, 
tenants in common, etc. Reg. o rig. 76 ; 
Fitzh. Nat. Brev. 61, R ;  Old Nat. Brev. 142. 

D E  P E RAM B U LAT I ON E  FAC I EN DA. A 
writ which lay where there was a dispute 

DE p:&JElLOGA1'lVA &EGIS 

as to the boundaries of two adjacent lord
ships 'or "towns, directed to the sherrif, com
manding him to take with him twelve dis
creet and lawful knightS of his county and 
make the perambulation and set the bounds 
and limits in certainty. Fitzh. Nat. Brev. 
809, D. 

D E PI G N O R E  S U R R EPTO F U
;
RT I ,  ACT I O. 

In the civil law. An action to recover 'a 
pledge stolen: ' Inst. 4, 1, 14. 

D E  P I PA V I N I  CAR IA N DA. A writ of tres
pass for carrying a pipe of wine so careless
ly that it was stove, and the contents lost. 
Reg. Orig. 110. Alluded to by Sir ' William 
Jones in his remarks on the case of Coggs 
v. Bernard, 2 Ld. Raym. 909. Jones, Bailin. 
59. 

D E  PLAC I TO. Of a plea ; of Or in ail ac
tion. Formal words used in declarations and 
other proceedings, as descriptive of , the par
ticular action brought. 

D E  PLAG I S  ET MAH EM I O. Of wounds and 
mayhem. The name of a criminal appeal fOr
merly in use . in England, in cases of wound
ing and maiming. Bract. fo1. 144b ; 2 Reeve, 
Eng. Law, 84. See Appeal. 

. 

D E  PLANO. Lat. On the ground ; ,  on a 
level. A term of the Roman law descriptive 
of the method of hearing causes, when the 
prretor stood on the grOUnd with the su1tors, 
instead of the ,more formal method · when he 
occupied a bench or tribunal ; 'hence infor
mal, or summary. " . 
D E  PLEGI IS ACQU I ETAN D I S� Writ for 
acquitting or releasing pledges. A writ that 
lay for a surety, 'against him for whom he 
had become surety for the payment of a cer
tain sum of money at a certain day, where 
the latter had not paid the mones at the 'ap
pointed day, and the surety was compell'e,d 
to pay it. Reg. Orig. 158 ; Fitzh. Nat. ':Brev. 
187, 0 ;  8 Reeve, Eng. Law, 65. 

D E  PO N E N DO S I G I LLUM AD EXCEP· 
T I ONEM.  Writ for putting a seal to an ex
ception. A writ by Which justices were for
merly commanded to put their seals to ex
ceptiQns taken by a party in a suit. . Reg. 
Orig. 182. 

. 

D E  POST D ISSE I S I NA. Writ of post 'dis.
seisin. A writ which lay for him who, hav
ing recovered lands or tenements by praicipe 
quod reddat, on default, or reddition, was 
again disseised ,by the former disseisor. Reg. 
Orig. 208 ; Fitzh. Nat. Brev. 190. 

. 

D E  PRJEROGAT IVA R EG I S. The statute 
17 Edw. I., St. 1, c. 9, defining the preroga- ' 
tives of the crown on certain subjects, but 
especially directing tljat the king shall ha:ve 
ward of the lands of idiots, taking the profits 
without waste, and finding them necessaries. 
2 Steph. Comm. 529. 



· DE PRESENT! 

.DE P RIESENT I .  Of the present ; in the 
. present tense. See Per Verba de Prresenti. 

DE PROCEDENDO AD J U D I C I U M .  A writ 
' proceeding out of chancery and ordering the 
judges of any court to proceed to judgment. 
3 Bla. Com. 109. 

D E  PROPR I ETAT E PROBAN DA. 1Vrit for 
proving property. A writ directed to the 
sheriff, to inquire of the property or goods 
distrained, where the defendant in an action 
of replevin claims the property. 3 BI. Comm. 
148 ; Reg. Orig. 85b. 

D E  aUARANT I NA HABENDA. At common 
law, a writ which a widow entitled to quar
antine might sue out in case the heir or oth
er persons ejected her. It seems to have been 
a summary process, and required the sheriff, 
if 110 j ust cause were shown against it, speed
ily to put her into possession. Aiken v. 
Aiken, 12 Or. 203, 6 P. 682. 

D E  aU I B US S U R  D I SSE I S I N. An ancient 
• writ of entry. 

D E  QUO, and DE aU I B US. Of which. For
mal words in the si�ple writ of entry, from 
whkh it was called a writ of entry "in the 
quo," or "In the quib�t8." 3 Reeve, Eng. Law, 
33. 

O,E QUOTA L,I T I S. In the civil law. A 
contract by which one who has a claim diffi
cult to recover agrees with another to give 
a part" fo-r the purpose of obtaining his serv
ices to recover the rest. 1 Duval, note 201. 

DE RAPT U V I RG I N U M .  Of the ravishment 
of maids. The name of an appeal formerly 
in use in England in cases of rape. Bract. 
fol. 147 ; 2 Reeve, Eng. Law, 38. 

DE RAT I ONAB I L I  PARTE BONORUM.  A 
writ which lay for the widow (and children) 
of a deceased person against his executors, 
to recover a third part of the deceased's 
personalty, after payment of his debts, or to 
recover their reasonable part or share of his 
goods. 2 Bl. Comm. 492 ; F'itzh. Nat. Brev. 
122, L ;  Hopkins v. Wright, 17 Tex. 36. 

D E  RAT I O NA B I L I B US D I V I S I S. Writ for 
fixing reasonable boundaries. A writ which 
lay to settle the boundaries between the lands 
of persons in different towns, where one com
plained of encroachment. Reg. Orig. 157b ; 
Fitzh. Nat. Brev. 128, M ;  Rosc. Real Act. 
31 ; 3 Reeve, Eng. Law, 48. 

DE REBUS. Of things. The title of the 
third part of the Digests or Pandects, com
prising books 12-19, inclusive. 

D E  R E B US D U B I I S. Of doubtfui things or 
- matters. Dig. 34, 5. 
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DE RECTO. Writ of right. Reg. Orig. 1, 
2 ;  Bract. fol. 327b. See Writ of Right . 

DE RECTO DE ADVOCAT I O N E .  Writ of 
right of advowson. Reg. Orig. 29b. A "Tit 
which lay for one who had an estate in an 
advO'wson to him and his heirs in fee'-simple, 
if he were disturbed to present. Fitzh. Nat. 
Brev. 30, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 

DE RECTO D E  RAT I ONA B I L I PARTE. 
Writ of right, of reasonable part. A writ 
which lay between privies in blood, as be
tw�en brothers in gavelkind, or between sis
ters or other coparceners for lands in fee
simple, where one was deprived of his or her 
share by another. Reg. Orig. 3b ; Fitzh. Nat. 
Brev. 9, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 

DE RECT O PAT ENS. vVrit of right patent. 
Reg. o rig. 1. 

DE RED I SSE I SI NA. Writ of redisseisin. A 
writ which 'lay where a man recovered by 
assise of novel disseisin land, rent, or com
mon, and the like, and was put in possession 
thereof by verdict, and afterward was dis
seised of the same land, rent, 0'1' common, 
by him by whom he was disseised before. 
Reg. o rig, 206b ; Fitzh. Nat. Brev. 188, B. 
D E  REP'A RAT I O N E  FAC I EN DA. A writ by 
which one tenant in common seeks to compel 
another to aid in repairing the property held 
in common. 8 Barn. & C. 269. 

DE RESCUSSU. 1Vrit of rescue or rescous. 
A writ which lay where cattle distrained, 
or persons arrested, were rescued from those 
taking them. Reg. Orig. 117, 118 ; Fitzh. 
Nat. Brev. 101, 0, G. 

DE R ETORNO HABEN DO. For having a 
return ; to have a return. A term applied 
to the judgment for the defendant in an 
action of replevin, awarding him a return 
of the goods replevied ; and to the writ or 
execution issued thereon. 2 Tidd, Pl'. 993, 
1038 ; 3 BI. Comm. 149. Applied also to the 
sureties given by the plaintiff on commencing 
the action. Id. 147. 

DE R I E N  C U LPAB L E. L. Fr. Guilty of 
nothing ; not guilty. 

DE SA V I E. L. Fr. Of his or her life ; of 
his own life ; as distinguished from pur Q,uf1'e 
vie, for another's life. Litt. §§ 35, 36. 

DE SALVA GARD I A. A writ of safeguard 
allowed to strangers seeking their rights in 
English courts, and apprehending violence 
or injury to their persons or property. Reg. 
Orig. 26. 

DE SALVO CO ND U CT U. A writ of safe 
DE RECO RD O  ET PROCESSU M I TTE N D I S. conduct. Reg. Orig. 25b, 26. 
Writ to send the record and process of a 
cause to a superior court ; a species of writ D E  SCACCA R I O .  Of or concerning the"ex
of error. Reg. Orig. 209. chequer. The title of a statute passed in the 
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fifty-first year of Henry
' III. 2 Reeve, Eng. From time whereof the me-mory of man does 

Law, 61. not exist to the contrary. Litt. § 170. 

D E  SCUTAG I O  HABENDO. Writ for hav
ing (or to have) escuage or scutage. A writ 
which anciently lay against tenants by 
knight-service, to compel them to serve in 
the king's wars or send substitutes or to pay 
escuage ; that is a sum of money. Fitzh. 
Nat. Brev. 83, C. The same writ lay for 
one who had already served in the king's 
army, or paid a fine instead, against those 
who held of him by knight-service, to recov
er his escuage or scutage. Reg. Orig. 88 ;  
Fitzh. Nat. Brev. 83, D, F. 

DE SE B E N E  G E R E N  DO. For behaving 
himself well ; for his good behavior. Yelv. 
90, 154. 

DE T E M PO R E  I N  TEMPUS ET AD OM N I A  
T E M P O RA. From time t o  time, and a t  all 
times. Townsh. pi, 17. 

DE T E M PS DONT M E M O R I E  . N E  C O U RT. 
L. Fr. F'rom time whereof memory runneth 
not ; time out of memory of man. Litt. §§ 
143, 145, 170. 

DE T ESTAMENT IS.  Of testaments. The 
title of the fifth part of the Digests or Pan
dects ; comprising the twenty-eighth to the 
thirty-sixth books, both inclusive. 

DE T H E O LO N I O. A writ which lay for a 
person who was prevented from taking toll. 
Reg. Orig. 103. 

D E  SECTA AD M O LE N D I N U M. Of suit to 
D E  TRANSGRESS I O N E. A writ of tresa mill. A writ which lay to compel one to 

continue his custom (of grinding) at a mill. pass. Reg. o rig. 92. 

3 Bl. Comm. 235 ; Fitzh. Nat. Brev. 122, M. 

De s imi l i bus  ad s im iHa eadem ratione p ro
ceden d u m  est. ]'rom like things to  like things 
we are to proceed by the same rule or reason, 
[i. e., we are allowed to argue ' from the 
analogy of cases.] Branch, Princ. 

De s im i l ibus id,e,m est jud ican d u m .  Of [re
specting] like things, [in like cases,] the 
judgment is to be the same. 7 Coke, 18. 

DE SON TO RT. L. Fr. Of his own wrong. 
A stranger who takes upon him to act as an 
executor without any just authority is called 
an "executor of his own wrong," (de 80n 
tort.) 2 Bl. Comm. 507 ; 2 StepQ.. Comm. 
244. 

D E  SON TORT D E M ES N E. Of his own 
wrong. The law French equivalent of the 
r .... atin phrase de injuda (q. v.). 

DE STAT UTO M E RCATO R I O. The writ of 
statute merchant. Reg. Orig. 146b. 

DE STAT UTO STA PULfE. The writ of stat
ute staple. Reg. Orig. 151. 

DE S U PE RO N E RAT I O N E  PAST U RfE. Writ 
of surcharge of pasture. A judicial writ 
which lay for him who was impleaded in the 
county court, for surcharging a common with 
his cattle; in a case where he was formerly 
impleaded for it in the same court, and the 
cause was removed into one of the courts at 
Westminster. Reg. Jud. 36b. 

DE TABU L I S  E XH I B,E N D I S. Of sho\ving 
the tablets of a will. Dig. 43, 5. 

D E  TALLAG I O  NON C O N C E D E N DO.  Of 
not allowing talliage. The name given to 
the statutes 25 and 34 Edw. I., restricting the 
power of the king to grant talliage. 2 lnst. 
532 ; 2 Reeve, Eng. Law, 104. 

DE TRANSG R ESS I O N E, AD AUD I EN D U M  
E T  TERM I NA N D U M .  A writ or commission 
for the hearing and determining any outrage 
or misdemeanor. 

DE UNA PA RTE. A deed de una parte is 
one where only one party grants; gives, or 
binds himself to do a thing to another. It 
differs from a deed inter parte8, (q. 1)j) 2 
Bouv. lnst. no. 2001. 

DE UXORE RA PTA ET ABD UCTA. A writ 
which lay where a man's wife had been 
ravished and carried away. A species of 
writ of trespass. Reg. Orig. 97 ; Fitzh. Nat. 
Brev. 89, 0 ;  3 Bl. Comm. 139. 

DE VASTO. Writ of waste. A writ which 
might be brought by him who had the im
mediate estate of inheritance in reversion or 
remainder, against the tenant for life, in 
dower, by curtesy, or for years, where the 
latter had committed waste in lands ; call
ing upon the tenant to appear and show cause 
why he committed waste and destruction in 
the place named, to the disinherison (ad erc.
hwredationem) of the plaintiff. Fitzh. Nat. 
Brev. 55, C ;  3 Bl. Comm. 227, 228. Abolish
ed , by St. 3 & 4 'Vm. IV: c. 27. 3 Steph. 
Comm. 506. 

DE VENTRE I NSP I C I E N DO. A writ to in
spect the body, where a woman feigns to .be 
pregnant, to see whether she is with child. 
It lies for the heir presumptive to examine 
a widow suspected to be feigning pregnancy 
in order to enable a supposititious heir to 
obtain the estate. 1 Bl. Comm. 456 ; 2 Stepb. 
Comm. 287. It lay also where a woman 
sentenced to death pleaded pregnancy. 4 
Bl. Comm. 495. This writ has been recog
nized in America. 2 Chand. Crim. Tr. 381. 

DE V E RBO I N  V E R B U M .  'Word for word. 
DE T E M PO R E  CUJUS CONTRAR I U M Bract. fol. 138b. Literally, from word to 
M E M O R I A  H O M I N U M  N O N  E X I ST I T. word. 



DE vmmORUM SIGNIFIOATIONE 

D E  VERBORUM S I GN I F I CAT I O NE. Of 
the signification of words. An important ti
tle of the Digests or Pandects, (Dig. 50, 16,) 
consisting entirely of definitions of words and 
phrases used in the Roman law. 
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"When the charterer of a. vessel has shipped part 
of the goods on board, and is  not ready to ship 
the remainder, the master, unless restrained by 
his special contract, may tal{e other goods on board, 
and the amount which is not supplied, required to 
complete the cargo, is considered dead freight. The 
dead freight is to be calculated according to the 
actual capacity of the vessel. 3 Chit. Com. Law 
399 ; 2 Stark. 450 ; McCull. Com. Dic. 

"Dead freight" is the compensation payable to 
the shipowner when the charterer has failed to ship 
a full cargo, and "freight" is recompense the 
shipowner is to receive for carrying the cargo into 
its port of discharge. Kish v. Taylor (1912) A. C. 
6gt, 613, citing Carver's Carriage By Sea, par. 666. 

DE V I  LA I CA AMOVEN DA. Writ of (or 
for) removing lay force. A writ which lay 
where two parsons contended for " a church, 
and one of them entered into it with a great 
number of laymen, and held out the other 
vi et armis ; then he that was holden out 
had this writ directed to the sheriff, that he 
remove the force. Reg. Orig. 59 ; Fitzh. Nat. 
Brev. 54, D. D EAD LETTER. A term sometimes applied 
D E V I C I N ETO. From the neighborhood, or to an act that has become obsolete by long 
viCinage. 3 Bl, . Comm. 360. A term applied disuse. 
to a jury. 

D E  WA R RANT I A  C HA RTIE. Writ of war� 
ranty of charter. A writ which lay for him 
who was enfeoffed, with clause of warranty, 
[in the charter of feoffment,] and was after
wards impleaded in an assise or other action, 
in which he could not vouoh or call to war
ranty ; in which case he might have this 
writ against the feoffor, or. his heir, to com
pel him to warrant the land unto him. Reg. 
Qrig-. 157b ; Fitzh. Nat. BreV'. 134, D. Abol
ished by St. 3 & 4 Wm. IV. c. 27. 

D E WARRANT I A " O I E I .  A writ that lay 
where a man had a day in any action to 
appea� in proper person, and the king at that 
day; .or before, employed him in some service, 
so that he could not appear at the day in 
court. It was directed to the justices, that 
they should not record him to be in default 
for his not appearing. Fitzh. Nat. Brev. 17, 
A ;  Termes d� la Ley. 

D EACON; In ecclesiastical law. A minister 
or servant in the church, whose office is to 
assist the priest in divine service and the dis
tribution of the sacrament. It is the lowest 
degree of holy orders in the Church of Eng
land. 2 Steph. Comm. 660. 

D EA D  BO DY. A corpse. The body of a 
human being, deprived of life, but not yet 
entirely disintegrated. Meads v. Dougherty 
County, 98 Ga. 697, 25 S. E. 915. 

D EA D-BORN.  A dead-Dorn child is to be 
considered as if it had never been conceived 
oi' , bo�n ;  in other words, it is presumed it 
never had life, it being a maxim of the com
mOil: ia� that mortuus exitus noOn est exitus 
(a dead birth is no birth). Co. Litt. 29

" 
b. 

Se.e M�rsellis v. Thalhimer, 2 Paige, Ch. (N. 
Y.) 35; 21 Am. Dec. 66 ; 4 Ves. 334. This is 
aiso the doctrine

' 
of the civil law, Dig. 50. 

16. 1129 ; La. Civ. <;Jode, art. 28 ; Domat, liv. 
prel. t. 2, s. 1, nn. 4, 6. 
O EA D F R E I GHT. The amount pai<l by a 
charterer for that part of the vessel's ca
pacity which he does not occupy although he 
has ·contracted for it. ' Gray v� C�rr, � R;  • 

. 6 Q. B. 528 ; Phillips v. Rodie, 15 East ij�7. 

D EAD LETT ERS. Letters which the postal 
department has not been able to deliver to 
the persons for whom they were intended. 
They are sent to the "dead-letter office " 
where they are opened, and returned to the 
writer if his address can be ascertained. 

D EAD MAN'S PART. In English law. That 
portion of the effects of a deceased person 
which, by the custom of London and York, 
is allowed to the administrator ; being, where 
the deceased leaves a widow and children, 
one-third ; where he leaves only a widow or 
only children, one-half ; and, where he leaves 
neither, the whole. This portion the admin
istrator was wont to apply to his own use, 
till the statute 1 Jac. II. c. 17, declared that 
the same should be subject to the statute of 
distributions. 2 Bl. Comm. 518 ; 2 Steph. 
Comm. 254 ; 4 Reeve, Eng. Law, 83. A simi
lar portion in Scotch law is called "dead's 
part," (q. v.) 

DEAD-PLEDGE. A. mortgage, mortuum 
vadium. 

D EA D  R E NT. In English law. A rent pay
able on a mining lease in addition to a roy
alty, so called because it is payable although 
the mine may not be worked. 

D EAD STO RAGE. The storage, eSllecially of 
automobiles 

'
in public garages, where auto

mobiles not in use are to remain uninterrupt
edly for a time, sometimes for the season. 
Hogan v. O'Brien, 203 N. Y. S. 831, 123 Misc. 
865. 

D EAD USE. .A future use. 

D EAD W I RE. One which never carries elec
tricity, or which, at some particular time, is 
not charged with an electric current. City of 
Shawnee v. Sears, 39 Oklo 789, 137 P. 107, 110, 
50 L. R. A. (N. S.) 885. 

D EAD'S PART. In Scotch law. The part 
remaining over beyond the shares secured to 
the widow and children by law. Of this the 
testator had the unqualified disposal. Bell ; 
St,air, Inst. lib. iii. tit. 4, § 24 ; Paterson, 
CoJ;np. §§ 67 4, 848, 902. 
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D EADH EAD'. A term appUed 'to persons 
other than the 01licei's, agents, 01' . employees 
of a railroad company who are permitted by 
the company to travel on the road without 
paying any fare therefor. Gardner v. llalI, 61 
N. O. 21. 

D EADLY FEUD.  In old European law. A 
profession of irreconcilable hatred till a per
son is revenged even by th� death of his ene
my. 

D EADLY WEAPON.  Such weapons or in
struments as are made and designed for of
fensive or defensive purposes', or for ' the de
struction of life or the infliction of injury. 
Com. v. Branham, 8 Bush (Ky.) 387. 

One likely to' produce death or great bodily 
harm. People v. Fuqua, 58 Cal. 245 ; State v. 
Hedrick, 99 W. Va. 529, 130 S. E. 295, 298. 

One which from the manner used, is cal
culated or likely to produce death or serious 
bodily injury. Harris v. State, 72 Tex. Cr. R. 
491, 162 S. W. 1150, 1151 ; McReynolds v. 
State, 4 Tex. App. 327 ; Burgess v. Common
wel'llth, 176 Ky. 326, 195 S. W. 445. 

Any weapon dangerous to. life, or with 
which death may be easily and readily ' pro
duced. Parman v. Lemmon, 119 Kan. 323, 
244 P. 227, 229, 44 A. L. R. 1500 ; People v. 
Dwyer, 324 Ill. 363, '155 N. E. 316" 317� 

The term may denote any instrument so useq as 
to be likely to produce death or great bodily harm, 
and hence may include an automobiie, · especially 
within the meaning of statutes pertaining to assault� 
Williamson v. State, 92 Fla. 980, 111 So. 124, 125, 
53 A. L. · R. 250. But an automobile, whe.n used . in- , 
nocently or negligently 80 as to be likely to pro-

. duce death or bodily injury, or to actually produce 
them without c·riminal liability, has been 'held not 
to be a deadly weapon within the meaning of the 
crimlnal law. People v. Cash, 326 Ill. 104, 157 N. 
E. 76, 79 ; State v. Clark, 196 �owa, 1134, 196 N. W. 
82, 84. 

D EADMAN. As applied to a lifting appli
ance, a piece of timber placed across an open
ing in the ground to which a snatch hook is 
attached. The Teddy (D. O.) 226 F. 498, 500. 

D EAF A N D  D U M B. A man that is born deaf, 
dumb, and blind is looked upon by the law as 
in the same state with an idiot, he being sup
posed incapable of any understanding. 1 Bl. 
Comm. 304. See, however, Alexier v. Matzke, 
151 Mich. 36, 115 N. W; 251, 123 Am. st. Rep. 
255, 14 Ann. Cas. 52. . Nevertheless, a deaf 
and dumb person may .· be tried for felony if 
the prisoner can 'be made to un.derstand by 
menns of signs. 1 Leach, C. L. 102 ; 1 Chit. 
Or. L. 417 ; 1 Bish. Cr. L. § 395 ; Com. v. Hill, 
14 Mass. 207 ; State v. Harri.s, 53 N. C. 136, 
78 Am. Dec. 272 ; 1 Houst. Cr. Rep. 291 ; 
Felts v. Murphy, 201 '0. S. 123, 26 S. Ct. 366, 
50 L. 100. 689. ' 

D EAFFO R EST. See Disatforest. 

parties ;" .Gaut v. ·Dunlap (Tex. Civ. App·.} 188-
S� W. 1020, 4021 ; Ball · v. Dav�nport, 170 
Iowa, 33, 152 N. W. 69, 71 ; the prime object 
being usually the purchasef sale, or exchange 
of ·pro.perty for a pro1it ; ·  Chambers , v.' John
ston, 180 .Ky. 73, 201 ,S. W. 488" 493. Also. 
an act of· buying and seIling ; ,a bargain. ,Ore� 
gon Home Builders . v. Montgomery Inv. Co . ., 
94 Or. 349, 184 P. 487, 493. 

A " deal" between two .parties . Includes any ti'�s':' 
action of any kind between them, and when appli� 
to a transaction co,neeming; a house or block, the 
term does not necessarily . Imply an agreement to 
sell or convey, for the agreement might be ,to rent 
or lease the property. Osborne v. Moore, 112 Tex. 
361, 247 S. W. 498, 499. . 

Q EAL, 'V. To traffic ; to transact bUSiness ; 
tQ trade. See Borg v. International Silver Co; . 
(C. O. A.) 11 F.(2d) 147, 150. Also, to act be
tween two persons, t0 1J;ltervene, or .to hav� 
to do with. State v. Morro, 313 Mo. 114, , �89 
S. W. 697, 699. 

To "deal" in a commodity, however, such as amios 
mobiles, within the meaning Of .8 privilege tax. Stat .. 
ute, means something more than the. maldng· of all 
occasional sale in a municipality where the sellel!' 
has no place of busines�, and no stock of automo
biles on hand. City of. Pascagoula, v. Carter, 18$0 
Miss. 750, 101 So. 687, 688. 

. 

As to 'dealing in futures, see Futures. 
D EALER. In the papular s�nse, one who 
\}uys to sell,-not one · who buys to keep,: : or 
makes to sell. Norris v; ; ,Com.�· 27. Pa. 494 ; 
Com. v: Campbell, 33 Pa. 385 ; Commonwealth 
v. Tq.or�e, Neale & Co., 264 Pa. 408; 107 "A. 
814, ' 815 ; Commonwealth v. Consolidated 
Dressed Beef Co�, 245 Pa . . 605, 91 A. 1065, 
1066, Ann. Oas. 1917A, 966 ; CommonweaJth 
v. Lutz, 284 Pa. 184, 130 A. 410; 411 ; M'oore 
v. State, 148 Ga. 457, 91: S. E. 76, 77 ; In , re  
I . .  Rheinstrolll & Sons Co .  (D. C.) 207 F. 1l9) 
13f>. ' " 

The term includes one whO carries' on the busi: 
ness of selling goods, wares, and merchandise, man
ufactured by him at a store or warehouse apart 
from his 'own shop,

' or manufactory. Atlant1c ·It� 
fining C'o. v. Van Vatkenburg, 265 Pa. 456, 100 ,A,. 208, 
209. 

A "dealer," as in nal'cotics, is one who , . sells 
promiscuously,-one who is ready and willing to 
sell W' anyone applying to .· 'purchase, if unllware 
that they are officers or . un�ercover . men. Taylor 
v. U. s. (C. C. A. ) 19 F. (2d): :S13, 815. 

. 

Under Blue Sky Laws, )1 . ' i'dealer" . is Olae . maJ[
ing successive sales as a blfsiness. State v. Stoc){:. 
man, 21 Ohio' App. 475, 153 N. E. ' 250;' 2i)1 ; Iieopte 
v. Clum, 213 Mich. 651, 182 N. W. 136, 138, '15 A. · L. 
R. 253 ; State v. Barrett, 121 Or. 57, 254 P. 198, 
200. Compare, also, Commonwealth' .t'� . Snverfuli.n, 
220 Mass. 552, 108 N. E: �58, Ann: 'Cas.' · 1917A,. 948:':1" 

For various definitions under particular' siatut�s, 
see state v. Perkins, 88 Vt. 121, 92 A. 1" 2 ,-\�aler 
in evergreen trees) '; >rexas ' Co. v:'State; tii ;;Arlz. 
485, 254 P. 1060, 1063, '53 L K. L. R; 258 . (dea;l'm' : in 
gasoline) ; Pierce v. Hutchljfis�'n, 241 Malls: 557, 
136 N. E, 261, 263 (dealer i1F litotor vehicles) o' : , 

Makers of . an accQmmodation note· arf L deem.Ad 
D EAL, n. An arrangement to attain a de- dealers with whoeyel" di'scounts it. VernoQ :y. lrlaD-
sired result by a combination of intel'est� hattan Co., 17. we,q,d. : (N. Y.) 524. ' i 



DEALER. 

-Dealers' talk. That picturesque and lauda
tory style affected by nearly every trader in 
setting forth the attractive qualities of the 
goods he offers for sale. Prince v. Brackett, . 
Shaw & Lunt Co., 125 Me. 31, 130 A. 509, 511. 
The puffing of goods to induce the sale · there
of ; not regarded in law as fraudulent unless 
accompanied by some artifice to deceive the 
purchaser and throw him off his guard or 
some coneealment of intrinsic defects not 
easily discoverable. Kimball v. Bangs, 144 
Mass. 321, 11 N. E. 113 ; Reynolds v. Palmer 
(C. C.) 21 F. 433 ; Williams v. Fouche, 164 Ga. 
311, 138 S. Eo 580, 581. 

-Real estate dealer. One who, on his own 
account and as a business independent of that 
of another real estate agent, engages for a 
consideration to aid others, whether the own
ers of the property or their agents, in selling 
real estate which is offered for sale. Horsley 
v. Woodley, 12 Ga. App. 456, 78 S. E. 260, 261. 

D EALI NGS. Transactions in the course of 
trade or business ;-held to include payments 
to a bankrupt. Moody & M. 137 ; 3 Car. & 
P. 85. 

D EAN. In English ecclesiastical law. An 
ecclesiastical dignitary who presides over 
the chapter of a cathedral, and is next in 
rIDlk to the bishop. So called from having 
been originally appointed to superintend ten 
canons or prebendaries. 1 Bl. Comm. 382 ; 
CQ. Litt. 95 ;  Spelman. 

There are several kinds of deans, namely : Deans 
of chapters ; deans of pecuiiars ; rural deans ; 
deans in the colleges ; honorary deans ; deans of 
provinces. 

D EAN AN D C HAPT E R .  In ecclesiastical 
law. The council of a bishop, to assist him 
with their advice in the religious and also 
in the temporal affairs of the see. 3 Co. 75 ; 
1 Bla. Comm. 382 ; Co. Litt. 103, 300 ; Termes 
de lo, Ley ; 2 Burn, Ecc!. Law 120. 

D EAN O F  T H E  ARCH ES. The presiding 
judge · of the Court of Arches. He is also an 
assistant judge in the court of admiralty. 1 
Kent, Comm. 371 ; 3 Steph. Comm. 727. 

DEATH. The cessation of life ; the ceasing 
to exist ; defined by physicians as a total stop
page of the circulation of the blood, and a ces
sation of the animal and vital functions con
sequent thereon, such as respiration, pulsa
tion, etc. 

-This 
·
is "natural death," in contradistinction to 

ucivH death," and, also, to "violent death." See 
those titles, infra. 

-Civil · death. The state of a person who, 
though possessing natural life, has lost all his 
cJvil rights, and as to them, is considered as 
dead . .' ;. Quiek .l'. Western Ry. of Alabama, 207 

· Ala. 376, 92>�. 608, 609. At common Jaw.1he 
edlnetion o£ civil+ights-and relations, so that 

. the ·property of a -person deClared Civilly dead 
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passes to his heirs as if dead in fact. Holmes 
v. King, 216 Ala. 412, 113 So. 274, 276. 

The "civil death" spoken of in the books, is of 
two kinds : (1) Where there is a total extinction 
of the civil rights and relations of the party, so 
that he can neither take nor hold property, and 
his heirs succeed to his estate in the same manner 
as if he were really dead, or the estate is for
feited to the crown. (2) Where there is an inca
pacity to hold property, or to sue in the king's 
courts, attended with forfeiture of the estate to 
the crown. Of the first kind, are the cases of 
monks professed, and abjuration of the realm ; all 
the other cases are of the second kind. Strictly 
speaking, there are but two cases of civil death ; 
those of a monk professed, and an abjuration of 
the realm. In re Erskine (C. C.(,A.)  1 F. (2d) 149, 
152. See, generally, Chit. Crim. Law 723 ; Co. Litt . •  
§§ 133, 199, note ; Littleton § 200 ; 1 Bl. Comm. 132 ; 
Baltimore v. Chester, 53 Vt. 319, 38 Am. Rep. 677 ; 
Avery v. Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. 
R. A. 264, 6 Am. St. Rep. 368 ; In re Donnelly's 
Estate, 125 Cal. 417, 58 P. 61, 73 Am. St. Rep. 62 ; 
Troup v. Wood, 4 Johns. Ch. (N. Y. ) 248 ; Coffee 
v. Haynes, 124 Cal. 561, 57 P. 482, 71 Am. St. Rep .. 
99. 

In New York a person sentenced to imprisonment 
is thereafter deemed civilly dead under Penal Law 
§ 511. See Platner v. Sherwood, 6 Johns. Ch. (N. 
Y.)  118 ; Troup v. Wood, 4 Johns. Ch. ( N. Y. ) 228, 
260. 

-Death-bed. In Scotch law. A state of sick
ness which ends in death. Ersk. Inst. 3, 8, 
95. 

-Death-bed deed. In Scotch law. A deed 
made by a person while laboring under a dis
temper of whiCh he afterwards died. Ersk. 
Inst. 3, 8, 96. A deeds is understood to be in 
death-bed, if, before signing and delivery 
thereof, the grantor was sick, and never cou
valesced thereafter. 1 Forbes, Inst. pt. 3, b. 
2, c. 4, tit. 1, § 1. But it is not neeessary that 
he should be actually confined to his bed at 
the time of making the deed. Bell. 

-Death duty. A charge or toll which the state 
makes upon the right to transmit or to re
ceive property on the death of the owner. In 
re Heck's Estate, 120 Or. 80, 250 P. 735, 736. 
The usual name in England for an inherit
ance tax. 

-Death warrant. A warrant from the proper 
executive authority appointing the time and 
place for the execution of the sentence of 
death upon a convict judicially condemned to 
suffer that penalty. 

-Death watch. A special guard set to watch 
a prisoner condemned to death, for some days 
before the time for the ex.ecution, the special 
purpose being to prevent any escape or any 
attempt to anticipate the sentence. 

-Natural death. A death which occurs by the 
unassisted operation of natural causes, as 
distinguished not only from "civil death," but 
also from "violent death'� (q. 'V.) 

;",;.,Presu niptlve death. That which is presumed 
from proof of a: long contin�d absence ;un .. 
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heard from and unexplaIned. The general , 
rule, as now understood, is that the presump
tion of the duration of life ceases at the ex
piration of seven years from the time when 
the person was last known to' be living ; and 
after the lapse of that period there is a pre
sumption of death. Smith Y. Knowlton, 11 
N. H. 197 ; Chamb. Best Ev. 304, note, collect
ing the cases ; Francis v. Francis, 180 Pa. 
644, 37 A. 120, 57 Am. St. Rep. 668 ; 4 U. o. 
Q. B. 510 ; 1 Greenl. Ev. § 41 ; 5 B. & Ad. 86 ;  
)Ialey v. Pennsylvania R. Co., 258 Pa. 73, 101 
A. 911, L. R. A. 1918A, 563. In most of the 
states the subject is regulated by statute. 

The better opinion is that there is no presumption 
as to the time of death. Davie v. Briggs, 97 U. S. 
628, 24 L. Ed. 10S6 ; Chamb. Best Ev. 305 ; 2 Brett, 
Com. 941 ; 2 M. & W. 894. But it has been held 
that death is presumed to take place at the end of 
the seven years' absence ; Brotherhood of Loco
motive Firemen and Engineers v. Nash, 144 Md. 
623, 125 A. 441 ; Apitz v. Supreme Lodge Knights 
and Ladies of H(}nor, 274 Ill. 196, 113 N. E. 63, L. R. 
A. 1917A, 183, affirming 196 Ill. App. 278 ; or at a 
time of peril ; Conner v. New York Life Ins. Co., 
166 N. Y. S. 985, 179 App. Div. 596. 

-Violent death. One caused 01' accelerated by 
the interference of human agency ;-distin
guished from "natural death." 

D EATH'S PA RT. See Dead's Part ; Dead 
Man's Part. 

D EATH SMAN. The executioner ; hangman ; 
he that executes the extreme penalty of the 
law. 

D E BAS I NG. This word, in a statute making 
it slander to charge another with being guilty 
of some "debasing act which may exclude 
him from society," has reference to those re
pulsive acts which would cause him to be 
shunned or avoided, in the same way as would 
a contagious disease. Morris v. I�valls, 22 Ga. 
App. 11, 95 S. E. 385, 386. 

D EBAUC H .  To corrupt one's manners ; to 
make lewd ; to mar or spoil ; to entice ; and, 
when used of a woman, to seduce, or corrupt 
with lewdness. Litton v. Woliver, 126 Va. 
32, 100 S. E. 827, 828 ; State v. Howard, 264 
Mo. 386, 175 S. W. 58, 59. Originally, the term 
had a limited signification, meaning to entice 
or draw one away from his work, employ
ment, or duty ; and from this sense its appli
cation has enlarged to include the corruption 
of manners and violation of the person. ' In 
its modern legal sense, the word earries with 
it the idea of ' ;carnal knowledge," aggravated 
by assault, violent seduction, ravishment. 
Koenig v. Nott, 2 Hilt. (N. Y.) 323. And see 
Wood v. Mathews, 47 Iowa, 410 ; State v. 
Curran, 51 Iowa, 112, 49 N. W. 1006. See, al
so, Debauchery. 

D EBAU C H E RY. In general, excessive indul
gence in sensual pleasures ; in a narrower 
sense, sexual immorality or excesses, or the 
unla,yful indulgence of lust. Suslak v. Unit-

DEBENTtm.B " STOCK 

ed Sta,tes (C. C. A.) 213 F. 913, 917 ; Gillette 
v. rnited States (C. O. A.) 236 F. 215, 217. , \ 

In · the White Slave Act (Act June 25, 1910, C. 395, 
36 Stat. 825 U8 USCA §§ 397-404] ) ,  making it an 
offense to procure the interstate transportation 
of a girl for the purpose of prostitution and de- ' 
bauchery, "debauchery" is not limited to the mean
ing of seduction, but includes a purpose to expose 
her to such influence as will naturally and inevitably 
so corrupt her character as to lead her to acts 
of sexual immorality, or, if she is  already a sexu
ally 'corrupt woman, a purpose that she shall en
gage or continue more or less habitually in sexu
ally immoral practices. Van Pelt v. United States 
( C. C.  A. ) 240 F. 346, 348, L. R. A. 1917E, 1135. 

D E BENTU RE. A certificate given by the col
lector of a port, under the United States cus
toms laws, to the effect that an importer of 
merchandise therein named is entitled to a 
drawback, (q. v.,) specifying the amount and 
time when payable. See .A.ct Congo March 2,  
1799, § 80 ; U. S.  Rev. Stat. §§ 3037-40. 

An instrument in use in some government 
departments, particularly in England, by 
which the government is charged to pay to a 
creditor or his assigns the sum found due on 
auditing his accounts. Brande ; Blount. 

A security for a loan of money issued by a 
public company, usually creating a charge on 
the whole or a part of the company's stock 
and property, though not necessarily in the 
form of a mortgage. They are subject to cer
tain regulations as to the mode of transfer, 
and ordinarily have coupons attached to fa
cilitate the payment of interest. They are 
generally issued in a series, with provision · 

, that they shall rank pari passu in proportion 
to their amounts. See Bank v .. Atkins, 72 
Vt. 33, 47 A. 176 ; Cavanagh, Mon. Sec. 267 ; 
56 L,. J. R. eh. D. 815 ; Brice, Ultra Vires (2d 
Ed.) 279. 

' 

A charge in writing on certain property, 
with the repayment at a time fixed, of money 
lent by a person therein ,. named at a given 
interest. 

Any instrnment (other than ' a covering or 
trust deed) which either creates or agrees to 
create a debt in favor of one person or corpo
ration, or several persons or corporations, or 
acknowledges such debt. Simonson, Dehen
hues, 5. 

An English writer says : "N(} one seeInS to know 
exactly what debenture means ; "  Buckley, Com
panies Act 169 ; and Chitty, J., said : " So far as ' 
I am aware, the term debenture has never received 
any precise legal definition. It is, comparatively 
speaking, a new term. " 56 L. J. Ch. 817. 

A debenture is distinguished (1) from a mort
gage which is an actual transfer of property, (2}  
from a bond which does not directly affect prop
erty, and (3) from a mere charge on property which 
is individualized and does not form part of a series 
of similar charges ; Cay. Mon. Sec. 267, citing L. 
R. 10 Ch. D. 530, 681 ; 15 Ch. D. 465 ; 21 Ch. D. 
762 ; L. R. 7 App. Cas. 673 ; J oiles, Corp. B. & M. · 

§ 32 ; 10 H. L. C. 191 ; L. R. 2 Ch. D; 337. 

D E B E N T U R E  STOC I{. A stock or fund rep
resenting money borrowed by a company or 
public body, in England, and charged on the. 
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whole or part of its property. An issue of tion itself must of necessity ,fail. Wing. �Iax. 
stock usually irredeemable and transferable 113, 114, max. 40 ; Broom, Max. 180. 
in any amount, not including a fraction of a 

D E B I T. pound. A sum charged as. due or owing. 

The terminability and fixity in amount of de
bentures being inconvenient to lenders has led to 
thf;lir being in many cases , superseded by debenture 
stock., Whart. Lex. 

' 

The' term is us�d in book-keeping to denote 
the left page of the ledger, or the charging 
of a person or an account with all that is 
supplied to or paid out for him or for the sub
ject of the account. Also, the balance of an 

at
T!;1 /s��e

is
Of

th:e�:�:,
u�: ��:!d!=at��� :�r:o:�n! account where it is shown that something re-

of money, of the right to re,ceive a perpetual an- mains due to the party keeping the account. 
nuity ; 9 Ch. D. 337 ; Buckley, Companies Acts 172 ; In industrial insurance nomenclature, a 
and none the, less so ill redeemable at the option certain identified territory in which a sollci-, 
of the cpmpany ; itZ. tor operates by soliciting new business and 

taking care, as through collection of the debit 
Debet esse fin is litium.  There ought to be an accounts, of the company's patrons for in-end of suits ; there should be some period put surance theretofore written ; such insurance to litigation., Jenk. Cent. 61. being usually written in small amounts on 
DE B ET ET D ET I N ET. (Lat. He owes and 
detains.) Words anciently used in the orig
inal writ, (and now, in English, in the plain
tiff's declaration,) in an action of debt, where 
it was brought by one of the original contract
ing parties who personally gave the credit, 
aga�,ri�t the other who personally incurred the 
debt" or against his heirs, if they were bound 
to the payment ; as by the obligee against the 
obligor, by the landlord, against the tenant, 
etc. The declaration, in such cases, states 
that the defendant "owes to," as well as de
tains from." the plaintiff the debt or thing in 
question ; and hence the action is said to be 
"in the debet et detinet." Where the declara
tion merely states that the defendant detains 
the debt, (as in actions by and against an ex
�cutor for a debt due to or from the testator,) 
the action is said to be "in the detinet" alone. 
Fitzh. Nat. Brev. 119, G. ; 3 Bl. Comm. 155. 

D EB ET ET , SO LET. (Lat. He owes and is 
used to.) Where a man sues in a writ of right 
01,' to recover any right of which he is for the 
first ti.me disseised, as of a suit at a mill or in 
case ,of a writ of quod permittat, he brings his 
writ' in the debet et so let. Reg. Orig. 144a ; 
Fitzh. Nat. Brev. 122, M. 

De,bet q uis j uri subjaeere ub i  del inquit. One 
[every one] ought to be subject to the law 
[of the place] where he offends. 3 lnst. 34. 
Tlhis maxim is taken from Bracton. Bract. 
fol. 154b. Finch, Law, 14, 36 ; Wing. Max. 
113 ; 3 Co. 231 ; 8 Scott N. R. 567. 

D E B ET S I N E 'B R EVE. (Lat. He owes with
out declaratioil ' filed.) Used in relation to a 
conf.2ssion of jud,gment. 

the weekly payment plan. Jones v. Pruden
tial Ins. Co. of America, 173 Mo. App. 1, 155 
S. W. 1106, 1107. 

D E B I TA FU N D I .  L. Lat. In Scotch law. 
Debts secured upon land. Ersk. lnst. 4, 1, 11. 

D EB I TA LA I C O R U M .  L. Lat. In old Eng
lish law. Debts of the laity, or of lay per
sons. Debts recoverable in vhe civil courts. 
Crabb. Eng. Law, 107. 

Debita seq uuntur personam debitoris. Debts 
follow the person of the debtor ;  that is, they 
have no locality, and may be collected wher
ever the debtor can be found. 2 Kent, Comm. 
429 ; Story, Conti. Laws, § 362 ; Halkers, Max. 
13. 

D E B I TO R. In the civil and old English law. 
A debtor. 

Debitor non p rresu m itur donare. A debtor is 
not presumed to make a gift. Whatever dis
position he makes' of his property is supposed 
to be in satisfaction of his debts. 1 Kames, 
Eq. 212. Where a debtor gives money or 
goods, or grants land to his creditor, the nat
ural presumption is that he means to get 
free from Ibis obligation, and not to make a 
present, unless donation be expressed. Ersk. 
lnst. 3, 3, 93 ; Dig. 50, 16, 108 ; 1 P. Wms. 
239 ; Who & Tud. L. Cas. Eq. 378. 

Debitorum'  pactionibus credito'rum petitio n ee 
tolli n ee m inui . potest. 1 Poth. ObI. 108 ; Broom, 
Max. 697, Bart. Max. 115. The rights of cred
itors can neither be taken away nor dim
inished by agreements among (or of) the debt
ors. 

D E B I TR I X. A female debtor. 

D EB I TU M .  
debt. 

Something due, or owing ; a 
Debet sua CUiqli� dorn us esse perlug ium tutis
sim,um .  Ev�ri m'anis liouse should be a per
fectly' safe r.e�Uge. Qlason v. Shotwell, 12 
Johns. (N. Y.) 3;L, 54. , 

Debitum et oontractus sunt n ullius loci.  Debt 
O,�bile funda�entum fall it opus. A weak foun- and contract are of [belong to] no place ; '  have 
dation frustrates . [or renders vain] . the work no particular locality. 7 Co. 61. The obliga
[built upon it.] Shep. , Touch. 60 ; Noy, Max. tion in these ca�es is purely personal1 and ac-
5, max. 12 ; ]'inch, Law, . b .. 1" ch. 3� . 'When ti911� b>.· ¢nf()rce it may be brought anywhere. ' 
the fOtin�atit>Ii ' faii�' all :goes to the' grolind ; 2 Insl.,' '231 ';' Story� Conti. Laws, § 3'62 ; 1 
as, ' where . ti;{e �.aUse 'of �ction fails, the ac- . Si'nith," '�ad� Cas. 3.40, 363 ; 7 M. & �. 1019, De , ", .. ... .:I :O!"ltc �4 . . , . < , , : ' ; ' :  I . r .  � .. .  '. ' .  . 1 . , ... ' . ,  _ ._ 



525 

' DE B I T U M  I N  PRI£SENTI SOLVENOUM IN 
FUTU RO. A debt or obligation · complete 
when contracted, but of which the perfo·rm
ance cannot be required till some future pe
riod. 

D E B I TU M  S I N E  B R EV I .  L. Lat. Debt with
out writ ; debt without a declaration. In old 
practice, this term denoted an action begun 
by originar bill, instead of by writ. In Ii'rod
ern usage, it is sometimes applied to a debt 
evidenced by confession of judginent without 
snit. The equivalent NQrman-French phra8el 
was "debit 8an8 breve." Both are abbrevi
ated to d. 8. b. 

D EBT. A sum of money due by certain and 
express agreement ; as by bond for a deter
minate sum, a bill or note, a special bargain, 
or a rent reserved on a lease, where the 
amount is fixed and specific, and does non de
pend upon any subsequent valuation to settle 
it. 3 Bl. Comm. 154 ; Camden v. Allen, 26 
N. J. Law, 398 ; Appeal of CitY,of Erie, 91 Pa. 
398 ; Dickey v. Leonard, 77 Ga. 151 ; Hagar 
v. Reclamation Dist., 111 U. S.  701, 4 S. Ct. 
663, 28 L. E,d. 569 ; Appeal Tax Court v. Rice, 
50 Md. 302 ; Fisher v. Consequa, 2 Wash. C. 
C. 386, Fed. Cas. No. 4,816 ; State v. Board 
of Loan Com'rs of State of New Mexico, 19 
N. M. 266, 142 P. 152, 155 ; Neilson v. Title 
Guaranty & Surety Co., 101 Or. 262, 199 P. 
948, 951 ; Shultz v. Ritterbusch, 38 Okl. 478, 
134 ·P. 961, 968 ; W. S. Tyler Co. v. Deutsche 
Dampfschifffahrts Gesellschaft Hansa, Brem
en, Germany (D. C.) 276 F. 134, 136. 

An unconditional promise to pay a fixed sum at 
a specified time. Lowery v. Fuller, 221 Mo. App. 
495, 281 S. W. 968, 972. 

A contractual obligation to pay in the future for 
considenltions received in the present. Lesser v. 
Warren Borough, 2.37 Pa. 5(}1, 85 A. 839, 841, 43 L. 
R. A. ( N. S . )  839. 

The word "debt" carries with it the requirement 
of certainty, the foundation of promise by express 
contract, and necessarily implies legality. Clinton 
Mining & Mineral Co. v. Beacon ( C. C. A. ) 266 F. 
621, 622, 14 A. L. R. 263. 

The word "debt," in the definition of a mortgage 
as a hypothecation or pledge of property as se
curity for a debt, means a duty or obligation to 
pay, for the enforcement of which an action lies. 
Stollenwerck v. Marks & Gayle, 188 Ala. 587, 65 So. 
1024, 1027, Ann. Cas. 1917C, 981 ; Gibson v. Hopkins, 
80 W. Va. 756, 93 S. E. 826, 827. 

Standing alone, the word "debt" is as applicable 
to a sum of money which has been promised at a 
future day, as to a sum of money now due and 
payable. To distinguish between the two, it may 
be said of the former that it is a debt owing, and 
of the latter that it is a debt due. A sum of money 
which is certainly and in all events payable is a 
debt, without regard to the fact whether it be pay
able now or at a future time. A sum payable 
upon a contingency, however, is  not a debt, or does 
not become a debt until the contingency has hap
pened. People v. Arguello, 37 Cal. 524. 

A sum of money arising upon a contract, 
express or implied. Kimpton v. Bronson, 45 
Barb. (N. Y.) 618 ; In re Hellams (D. C.) 223 

F'; 460, 462 ; 'Johnson v. Garner (D. G.) 233 
F. 756, __ 761. AlSo, the obligation to pay a 
sum certain ; Indian Refining 00. v. Taylor, 
195 Ind. 223, 143

' 
N. E. 682, 689 ; American 

R;io Grande Land & I rrigation Co. y. Karle 
(Tex. Oiv. App.) 237 s. W. 358, 360 ; or a sum 
whioh may be ascertained by simple math
ematical calculation from known f.acts ; H. G.
Kilbourne Co. v. SiIllndard Stamp Affixer Co., 
216 Mass. 118, 103 N. E. 4119, - 470 ; Clinton 
Mining & Mineral Co. v. Beacom (D. C.) 264 
F. 228, 229 ; regardless of whether the llit
bility arises by contract or is implied or im
posed by law ; State v. Latham, 136 Tenn. 
30, 188 S. W. 534, 535 ; U. S. v. Colt, 1 Pet. 
C. C. 145, Fed. Cas. No. 14,839 ; Lindstrom 
v. Spicher, 53 N. D. 195, 205 N. W. 231, 233, 
41 A. L. R. 968. 

A "debt" is a specified sum of money owing to 
one person from another, including not only the 
obligation of the debtor to pay, but the right of 
the creditor to receive and enforce - payment. Mar
tin v. Wise, 183 Ind. 530, 109 N.  E. 745, 747 ; State 
v. Sayre, 91 Ohio St. 85, 109 N. E. 636 ; Angola Brick 
& Tile Co. v. Millgrove School Tp., Steuben Coun
ty, 73 Ind. App. 557, 12.7 N. E.  855, 856 ; Dewey 
v. Denson, 31 Ga. App. 352, 120- S. E'. 805, 807. 

A fixed and certain obligation to pay mon
ey or some other valuable thing or things, 
either in the present or in the future. Plym
outh Tp. v. Borough of Larksville, 268 Pa. 
45, 110 A. 801, 802 ; Burke v. Boulder Milling 
& Elevator Co., 77 Colo. 230, 235 P. 574, 575. 

In a still mO'Fe general sense, that which 
is due from one person to another, whether 
money, goods, or services. Phillips v. Phil
lips' Ex'r, 188 Ky. 2,45, 221 S. W. 557, 558 ; 
Holman v. Hollis, 94 Fla. 614, 114 So. 254, 
255 ; State v. State Board of Examiners, 74 
Mont. 1, 238 P. 316, 323. 

A "debt" is an obligation arising otherwise than 
by sentence by a court for a breach of the public 
peace or for crime. Ruggles v. State, 120 Md. 553, 
87 A. 1080, 1084. 

In a broad sense, any duty to respond to 
another in money, labor, or service ; it may 
even mean a moral or honorary obligation, 
unenforceable by legal action. Pierce v. Unit
ed States (C. C. A.) 257 F. 514, 516 ; U. S. Su
gar Equalization Board v. P. De Ronde & Co. 
(C. C. A.) 7 F.(2d) 981, 984. 

Also, sometimes, an aggregate of separate 
debts, or the total sum of the existing claims 
against a person Or company. Thus we speak 
of the "national debt," the "bonded debt" of 
a corporation, etc. 

The word "debt" has no fixed legal meaning ; 
Electric Reduction Co. v. Lewellyn ( C. C. A. ) U F. 
(2d) 493, 494 ; but takes shades o-f meaning from 
the occasion of its use and color from accompany
ing words ; Morrow v. Hayes, 226 Mich. 301, 197 N. 
W. 554, 555. 

The word is of large import, including not only 
debts by specialty, and debts of record, or judg
ments ( Liberty Mut. Ins. Co. v. Johnson Shipyards 
Corporation (C.  C. A. ) 6 F. (2d) 752, 75::;, affirming 
(D. C.) 300 F. 952 ; Schooley v. Schooley, 184 Iowa., 
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835, 169 N. W. 56, 57, 11 A. L. R. 110 ; . Bronson v. 
Syverson, 88 Wash. 264, 152 P. 1039, 1040, L. R. A. 
1916B, 993, Ann. Cas. 1917D, 833 ; Ex parte Harrison 
( D. C . )  272 F. 543, 544 ; Rayborn v. Reid, 139 S.  C. 
529, 138 S. E. 294, 295 ; Rosenberg v. Rosenberg, 
152 Md. 4!1, 135 A. 840) , but also obligations aris
ing under simple contract, to a very wide extent ; 
and · in its popular sense includes all that is due 
to a man under any form of obligation or promise. 
Gray v. Bennett, 3 Metc. ( Masll ' )  522, 526 ; Lundeen 
v. Nyborg, 161 Minn. 391, 201 N. W. 623, 624 ; Mc
Crea v.  First Nat. Bank, 162 Minn. 455, 203 N. W. 
220 ; lEtna Ins. Co. v. Robertson, 126 Miss. 387, · 88 
So. 883, 890. 

Synonyms 

The term "demand" is of much broader import 
than "d6bt," and embraces rights of action be
longing to the debto·r beyond those which could 
appropriately be called "debts." In this respect 
the term "demand" is one of very extensive im
port. In re Denny, 2 Hill (N. Y. ) 223. 

Nevertheless, "debt" may" be synonymous with 
"claim" ; In re Littleton's' Estate, 223 N. Y. S. 
470, 479, 12.9 Misc. 845 ; and may include any kind 
of a j ust demand. Goldberg v. Parker, 87 Conn. 99, 
87 A. 555, 557, 46 L. R. A. ( N. S. ) 1097, Ann. Cas. 
1914C, 1059. 

The word dues is equivalent to "debts," or that 
which is owing and has a contractual significance. 
State v. Mortgage Security Co., 154 Minn. 453, 192 
N. W. 348, 350. 

"Debt" is not exactly synonymous with "duty." 
A debt is a legal liability to pay a specific sum of 
money ; a duty is a legal obligation to perform 
some act. Allen v. Dickson, Minor (Ala. ) 120. 

"Obligation" is a; broader term than �'debt." 
Bovee v. Boyle, 25 Colo. App. 165, 136 P. 467, 469. 
Every obligation is not a debt, though every debt 
is an obligation. Lindstrom v. Spicher, 53 N. D .  
195, 205 N .  W .  231, 233, 4 1  A .  L .  R .  968 ; In r e  Moore
head's Estate, 289 Pa. 542, 137 " A. 802, 806, 52 A. L. 
R. 1'251. 

TQ.e words " debt" and "liability" are not neces
sarily . synonym(;lUs. As applied to the pecuniary 
relatio�s of parties, liability is a term of broader 
significance than debt. Coulter D ry Goods Co. v. 
Wentw,orth, 171 Cal. 500, 153 P. 939, 940 ; Clinton 
Minip.g & · Mineral Co. v. Beacon (C. C. A. ) 266 F. 
621; Ii .A • .  L. R. 263. Liability is responsibility ; 
the state of . one who is bound in law and justice· 
to do something which may be enforced by action. 
This liability may arise from contracts either ex
press or implied, or in consequence of torts com
mitted. McElfresh v. l\:irkendall, 36 Iowa, 226. 
"Liability" ordinarily means an obligation which 
may or may not ripen into a debt. Irving Bank
Columbia Trust Co. v: New York Rys. Co. (D. C . )  
292 F :  429, 433. Yet "debt" may sometimes include 
various kinds of liabilities. See Allen ' v. Cosmo
politan Trust Co.; 247 Mass. 334, 142 N. E. 100, 103 ; 
Digney v. Blanchard, 2.29 Mass. 235, 118 N. E. 250 ; 
Carroll v. Bowling, 151 Md. 59, 133 A. 851, 854. 

I n  P ractice 

The name of a common-law qction, which 
li�s to recover a certain sp�ific f'-g.m of mon� 
ey, or a sum · that can readily be reduced to a 
certainty. , 3 ·Bl. Comm. 154 ; 3 .8teph. Comm. 
461 ; · 1 Tidd·, "Pro ,3 ; Drennen Motor Car Co. 
v. Evans, 192 Ala. 150, 68 So. 303 ; . Crockett 
v. Moore, .3 Sneed (Tenn.) 145 ; Lee V. Gar
diner, 26 'Miss. 521 ; Home v. Semple, .3 Mc
Leal}; · ,l$O, .Fe(I. ' Cas. No. 6,658 ; . Bullard v. ' 
�ll" l Ma� •. : 243, Fe9. • .  Cas,; No; . .  2;121;  D.' S� , 
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v. Claflin, 97 U. S. 546, 24 L. Ed. 1082 ; Baum 
v. '.Ponkin, 110 Pa. 569, 1 A. 535. 

It is thus distinguished from assurnpsit) which 
lies as well where the sum due is uncertain as 
where it is certain, and from covenant) which lies 
only upon contracts evidenced in a certain manner. 

It is said to lie in the debet and detinet, 
(when it is stated that the defendant owes and 
detains,) or in the detinet, (when it is stated 
merely that he detains.) Debt in the detinet 
for goods differs (from detinue, because it is 
not essential in this. action, as in detinue, 
that the specific property in the goods should 
have been vested in the plaintiff at the time 
the action is brought. Dyer, Ub. 

I n  Genenl 

-Active debt. One due ,to a person. Used 
in the civil law. 

-Ancestral debt. One of an ancestor which 
the law comp€ls the heir to pay. Watkins v. 
Holman, 16 Pet. 25, 10 L. Ed. 873 ; A. & E. 
Encyc. 

-Debt by s im ple contract. A debt or demand 
founded upon a verbal or implied contract, or 
UpOll any written agreement that is not un
der seal. 

-Debt by specialty or special contract. A debt 
due, or acknowledged to be due, by some deed 
or instrument under seal ; as a deed of cove
nant or sale, a lease reserving rent, or a bond 
or obligation. 2 Bl. Comm. 46,5 ; In re Harris 
(N. J.) '137 A. 215, 216, ; Kerr v. Lydecker, 51 
Ohio St. 240, 37 N. E. 267, 23 L. R. A. 842 ; 
::\farriott v. Thompson, Willes, 189. 

-Debt e'x m utuo. A species of debt or obliga
tion mentioned by Glanville and Bracton, and 
which arose ex mutuo, out of a certain kind 
of loan. Glan. lib. 10, c. 3 ;  Bract. fol. 99. 
See Mutuum ; Ex Mutuo. 

-Debt of record. A debt which appears to be 
due by the evidence of a court of record, as 
by a judgment or recognizance. 2 Bl. Comm. 
465. 

-Doubtfu l dlebt. One of which the payment 
is uncertain. Olef des Lois' Rornaines. 

-Fraudu lent debt. A debt created by fraud. 
Such a debt implies confidence and deception. 
It impli'es that it arose out of a contract, 
express or implied, and that fraudulent prac
tices were employed by the debtor, by which ' 
the creditor was defrauded. Howland v. Car- . 
son, 28 Ohio St. 62-8. 

-Hypothecary debt. One which is a lien up
on an estate. 

-J udgment debt. One. which is evidenced by . 
matter of record. 

�Legal debts. Those that are recoverable in 
a court of common law, as debt on a bill of 
exc.hange, a , rbond, or a ,simple .. contract., 
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Rogers v. Daniell, 8 All�n ' (Mass.) 348 ;  Gulld tlon of any of its obligations. McGuire v� 
v� Walter, 182 Mass. 2?-5, 65 N. E. 68. City of Philadelphi�,· 245 Pa. 287, 91 A. 622, 

623. 
-Liquid debt. One which is immediately and 
unconditionally due. 

. -Mutual debts. Money due on both sides be
tween two persons. Such debts must be due 
to and from same persons in same capacity. 
Dole v. Chattabriga, 82 N. H. 39'6, 134 A. 
347, 348. Cross debts in the same capacity 
and right, and of the same kind and quality. 
Lippitt v. Thames Loan & Trust Co., 88 Conn. 
185, 90 A. 369, 374. 

-Passive debt. A debt upon which, ,by agree
ment between the debtor and creditor, no in
terest is payable, as distinguished from active 
debt ; i. e., a debt upon which interest is pay
a,ble. In this sense, the terms "active" and 
"passive" are applied to certain debts due 
from the Spanish government to Great 
Britain. Wharton. In another sense of the 
words, a debt is "active" or "passive" accord
ing as the person of the creditor or debtor is 
regarded ; a passive debt being that which a 
man owes ; an active debt that which is ow
ing to him. In this meaning every debt is both 
active and passive,-active as regards the 
creditor, passive as regards the debtor. 

-Privileged debt. One which is to 'be paid be
fore others in case a debtor is insolvent. 

-Publ ic debt. That which is due or owing by 
the government of a state or nation. The 
terms "public debt" and "public securities," 
used in legislation, are terms generally ap
plied to national or state obligations and 
dues, and would rarely, if ever, be construed 
to include town debts or obligations ; nor 
would the term "public revenue" ordinarily 
be applied to funds arising from town taxes. 
Morgan v. Cree, 46 Vt. 773, 14 Am. Rep. 640. 

-Pu re debt. In Scotch law. A debt due now 
and unconditionally is so called. It is thus 
distinguished from a future debt,-payable 
at a fixed day in the future,-and a contingent 
debt, which will only become due upon the 
happening of a certain contingency. 

-Specialty debt. See Debt Iby specialty or 
special contract, 8upra . 

D E BTEE. A person to whom a debt is due ; 
a creditor. 3 Bl. Comm. 18 ; Plowd. 543. Not . 
used. 

D E BTOR. One who owes a debt ; he who 
may be compelled to pay a claim or demand; 
Anyone liable on a claim, whether due or to 
become due. CO'zart v. Barnes (C. C. A.) 240 
F. 935, 938. 

The term may be used synonymously with "obli
gor," "mortgagor," and the like. Dufilho v. Bor
delon, 152 La. 88, 92 So. 744, 746 ; McDuffie v. Faulk, 
214 Ala. 221, 107 So. 61, 62. 

Common Debtor 

In ScO'tch law. A debtor whose effects have 
been arrested by several creditors. In re
gard to these creditors, be is their commO'n 
debtor, and by this term is ' distinguished in 
the proceedings that take place in the cO'm
peti tion. Bell. 

Debtor's Act 1 869 
The statute 32 & 33 Vict. C. 62, abolishing 

imprisonment for debt in England, and for 
the punishment of fraudulent de.btDrs. · 2 
Steph. Comm. 159-1'64. Not to b e  confouudeg . 
with the Bankruptcy Act of 1869. Mozley & 
Whitley. 

Debtor's Su m m ons 

In English law. A summons issuing frO'm 
a court having jurisdiction in bankruptcy; 
upon the creditor prO'ving a liquidated debt of 
not less than £ 50, which he has failed to col
lect after reasonable effort, stating that if the 
debtor fail, within one week if a trader, and 
'vithin three weeks if a non-trader, to pay O'r 
compound for the sum specified, a petition 
may be presented against him praying that he 
may be adjudged a bankrupt. Bankruptcy 
Act 1�69, § 7 ;  Hobs. Bankr. ; Mozley & Whit
ley. 

-Si m p�e  contract de,bt. One where the con- D ECALO G U E .  The ten commandments 
tract upon which the obligation arises is nei- which, according to Exodus XX, 1-18, were 
ther ascertained ,by matter of record nor yet given by God to Moses. The Jews called 
by deed or special instrument, but by mere them the "Ten 'Words," hence the name. 
oral evidence the most simple of any, or by 
notes unsealed, which a re capa-ble of a more 
easy proof, and therefore only better than a 
vel'bal promise. 2 Bl. Comm. 466. 

-Solvent debts. In Pennsylvania, the "sol
yent debts" which a city may deduct from its 
gross indebtedness pursuant to' Act April 20, 
1874 (P. L. 65 ; 53 PS § lS71 et seq.), in as
certaining its borrowing capacity, are debts 
due it directly, payment O'f which it can en
force as one of its quick assets for the liquida� 

D ECANATU'S. A deanery. Spelman. A com
pany of ten persons. Calvin. 

Also (and in this sense sometimes spelled 
Decania, or Decana), a town or tithing, con:
sisting originally of ten families of freehold
ers. Ten tithings compose a hundred. 1 Bill. 
Comm. 114 ; Medley, Orig. !llus. Eng. Const. 
Hist. 

D ECAN I A. The ()ffice, jurisdiction, territO'ry, 
or command of a decanus, or dean. Spelman. 



DE C ANUS 

D ECAN US. 

I n Ecclesiastical and Old European Law 

An officer having supervision over, ten ; a 
dean. A term applied not only to ecclesias
tical, but to civil and military, officers. 
Decanu8 mona8ticu8 ; a mona.stic dean, or 
dean of a monastery ; an officer oyer ten 
monks. Deoanu8 in majori eccle8ice ; dean of 
a cathedral church, presiding over ten pre
bendaries. Decanu8 epi8copi ; a bishop's or 
rural dean, presiding over ten clerks or par
ishes. Decanu8 friborgi ; dean of a friborg. 
An officer among the Saxons who presided 
over a friborg, tithing, decennary, or asso
ciation of ten inhabitants ; otherwise called 
a "tithing man," or "borsholder," his duties 
being those of an inferior judicial officer. , Du 
Cange ; Spelman, Gloss. ; Calvinus, Lex. 
Decanu8 militaris ; a military officer having 
command of ten soldiers. Spelman. 

I n  Roman Law 

An officer having the command of a com
pany or "mess" of ten soldiers. Also an offi
cer at Constantinople havillg charge of the 
burial of the dead. Nov. Jus. 43, 59 ; Du 
Cange. 

D ECAP I TAT I O N. The act of beheading. A 
mode of capital punishment by cutting off the 
head. 

D EC EASE, n. Death ; not including civil 
death, (see Death.) In re Zeph's Estate, 50 
Hun, 523; 3 N. Y. S. 460. 

D E C EASE, v. To die ; to depart life, or from 
life: 'This has always been a common term 
in Scotch law. "Gif ane man deccasis." 
Skene. 

D EC EASED,. A, dead person. In re Kite's 
E;state, 194 Iowa, 129, 187 N. W. 5085, 587, 24 
A. L. R. 850. 

D E C E D E NT. A deceased person, especially 
one who has lately died. Etymologically the 
word denotes a person who is dying, but it 
has come to be used in law as Signifying any 
deceased person, testate or intestate. In re 
Zeph's Estate, 50 Hun, 523, 3 N. Y. S. 460. 

D E C E I T. A fraudulent and cheating misrep
resentation, artifice, or device, used by one or 
more persons to deceive and trick another, 
who is ignorant of the true facts, to the prej
udice and damage of the party imposed upon. 
People v. Chadwick, 143 Cal. 116, 76 P. 8'84 ; 
Reynolds v. Palmer (C. C.) 21 F. 433 ; French 
V. Vining, 102 Mass. , 132, 3 Am. Rep. 440 ; 
Swift v. Rounds, 19 R. 1. 527, 35 A. 45, 33 L.' 
R. A. 561, 61 Am. St. , Jtep. 791 ; In re Post, 
54 Hun, 634, 7 N� Y. S. 438 ; Civ. Code Mont. 
1895, § 2292 (Rev. Codes 1921, § 7575). 

' 

, . A ., ' fraudulent misrepresentation , or, , eon': 
trivanee, by'which one man deceives another, 
who has no means of detecting the fraud. to 
th� injury and damage of the latter. 
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A subtle trick or device, whereunto may be re
ferred aU manner of craft and collusion used to 
deceive and defraud another by any means what
soever, which hath no other or more proper name 
than deceit to distinguish the -offense. [West Symb, 
§ 68] ; Jacob. 

A "deceit" is  either : ( 1 )  The suggestion, as a .  
fact, of that which is  n o t  true, by one w h o  does 
not believe it to be true ; (2) the assertion, as a 
fact, of that which is not true, by one who has 
no reasonable ground for believing it to be true ; 
(3)  the suppression of a fact, by one who is bound 
to disclose it, or who gives information of other 
facts which are likely to mislead for want of com
munication of that fact ; or (4) a promise, made 
without any intention of performing it. Civ. Code 
Cal. § 1710 ; Civ. Code S. D.  § 1293 ( Comp. Laws 
1929, § 797) . 

To constitute "deceit, " the statement must be un
true, -made with knowledge of its falsity or with 
J;'eckless and conscious ignorance thereof, especial
ly if parties are not on equal terms, made with in
tent that plaintiff act thereon o r  in a manner ap
parently fitted to induce him to act thereon, and 
plaintiff must act in reliance on the statement in 
the manner contemplated, or manifestly probable, 
to his injury. Corley Co. v. Griggs, 192 N. C. 171. 
134 S. E. 406, 407 ; Pain v. Kie! (C.  C. A. ) 288 F. 
527, 529. See, , also, Crossman v. B2.con & Robinson 
Co., 119 Me, 10.5, 109 A. 487, 489 ; Alpine v. Friend 
Bros., 244 Mass. 164, 138 N. E. 553, 554 ; Gittings 
T. Von Dorn, 136 Md. 10, 109 A. 553, 554 ; Hood v. 
Wood, 61 Ok!. 294, 161 P. 210, 213. 

The essential elements of "deceit" ara represen
tation, falsitY, scienter, deception, and injury. 
Ochs v. Woods, 221 N. Y. 335, 117 N. E. 305, 306. 

I n  Old  Engl ish Law 

The name of an original writ, and the ac
tion founded on it, which lay to recover dam
ages for any injuJ,"y committed deceitfully, 
either in the name of another, (as by bringing 
an action in another's name, and then suffer
ing a nonsuit, whereby the plaintiff became 
liable to costs,) or by a fraudulent warran.ty 
of goods, or other personal injury committed 
contrary to good faith ' and honesty. Reg. 
Orig. 112-116 ; Fitzh. Nat. Brev. 9'5, E, 98. 

Also the name of a judicial writ which 
formerly lay to recover lands which had been 
lost by default by the tenant in a real action, 
in consequence of his not having been sum
moned by the sheriff, or by the collusion of 
his attorney. Rosc. Real Act. 136 ; 3 BI. 
Comm. l66. 

I n  General 

-DeceHfu l plea. A sham plea ; one alleging 
as facts things which are obviously false on 
the face of the plea. Gray v. Gidiere, 4 Strob. 
(S. C.) 443. 

D ECEM TA LES. (Ten such ;  or ten tales, 
jurors.) In practice. The name of ' a  writ 
which issues in England, where, on a trial at 
bar, ten jurors are necessary to make up a 
full panel, commanding the sheriff to summon 
the requisite number.' 3 Bl. Comm. 364 ; Reg. 
JUd. 30b ; 3 Steph. Comm. 602. 

DEOEMVI R I  UTI BUS JU DlCAND IS.; Lat. 
In the Roman law. Ten persons (five senators 
and five equiteB) who acted as the council or 
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assistants of the prretor, when he decided on 
matters of law. Hallifax, Civil Law, b. 3, c. 
8. According to others, they were themselves 
judges, appointed 'by Augustus to . act in cer
tain cases. Calvinus, Lex. ; Anthon, Rom. 
Ant. 

DECENCY. Propriety of action, speech, 
dress, etc. Universal Film Mfg. Co. v. Bell, 
100 Misc. 281, 167 N. Y. S. 124, 128. 

DECENNA. In old English law. A tithing 
or decennary ; the precinct of a frank-pledge ; 

DEO'lSION 

money for his verdict. The injured party 
could thus recover ten times the amount of 
the bribe. 

D EC I MfE. In ecclesiastical law. Tenths, or 
tithes. The tenth part of the. annual profit 
of each living, payable formerly to the pope. 
There were several valuations made of these 
livings at different times. The decimre 
(tenths) were appropriated to the crown, and 
a new valuation established, by 26 Hen. VIII., 
c. 3. 1 Bl. Comm. 284. See Tithes. 

consisting of ten freeholders with their fam- Decimre debe-ntu .. parocho. Tithes are due to 
Hies. Spelman. the parish priest. 

DECENNAR I U'S. Lat. One who held one
half a virgate of land. Du Cange. One of 
the ten freeholders in a decenn,.a,ry. ld. ; Cal
vin. Decennier. One of the decennarii, or 
ten freeholders making up a tithing. Spel
man ; Du Cange, Decenna ; 1 Bla. Comm. 114. 

Decimre de· decimatis solvi non debent. Tithes 
are not to be paid from that which is given 
for tithes. 

Deoimre de jure- divino et canonica institu tione 
pertinent ad per·sonam.. Da!. 50. Tithes be
long to the parson by divine right and canon-

D ECENNARY. A tithing, composed of ten ical institution. 
neighboring families. 1 Reeve, Eng. Law, 13 ; Decimre non debent solvi, ubi non est annua re-
1 Bl. Comm. 114. novatio ; et ex annuatis renovantibus s imul  se

King Alfred, for the better preservation of the 
peace, divided England into counties, the counties 
into hundreds, and the hundreds into tithings or 
decennaries : the inhabitants whereof, living to
gether, were sureties or pledges for each other's 
good behavior. 

D ECEPTI ON'. The act of deceiving ; inten
tional misleading by falsehood spoken or act
ed. Smith v. State, 13 Ala. App. 399, 69 So. 
402, 403. 

D ECEPT I ON E. A writ that lieth properly 
against him that deceitfully doth anything in 
the name of an-other, for one that receiveth 
damage -or hurt thereby. It is either original 
or judicial. Fitzh. N. B. 

mel.  Cro. Jac. 42. Tithes ought not to be 
paid where there is not an aimual renovation, 
and from annual renovations once only. 

DEC I MATI ON. The punishing of every 
tenth soldier by lot, for mutiny or other fail
ure of duty. This was termed "deoimatio le
gionis·' by the Romans. Sometimes only the 
twentieth man was punished, (vicesimatio,) 
or the hundredth, (centesimatio.) 

D EC I M E.. A French coin of the value of the 
tenth part of a franc, or nearly two cents. 

DEC I NER:S. Those that had the oversight 
and check of ten friburgs for the mainte

. nance of the king's peace. Cunningham. 

Deceptis non decipientibus, jura subveniunt. Deci'pi quam fal l ere est tutius. It is safer to 
The laws help persons who are deceived, not be deceived than to deceive. Lofft, 300. 
those deceiving. Tray. Lat. Max. 149. 

DECERIN. In Scotch law. To decree. "De
cernit and ordainit." 1 How. State Tr. 927. · 
"Decerns." Shaw, 16. 

DECESSUS. In the civil and old English 
law. Death ; departure. 

Decet tamen principem servare leges quibus ipse 
servatus est. It behoves, indeed, the prince 
to keep the laws by whiCh he himself is pre
served. 

D EC I  DE. To "decide" includes the power 
and right to deliberate, to weigh the rea
sons for and against, to see which preponder
ate, and to be governed by that preponder
ance. Darden v. Lines, 2 Fla. 571 ; Com. v. 
Anthes, 5 Gray (Mass.) 253 ; In re Milford 
& M. · R. Co., 68 N. H. 570, 36 A. 545. 

DE.C I ES TANTUM. (Ten times as much.) 
The name of an ancient ",rit that was used 
against a juror who had taken a bribe in 
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D E.C IS I ON. A judgment or decree pronounc
ed by a court in settlement of a controversy 
submitted to it and by way of authoritafi,e 
answer to . the questions raised before it. 
Adams v. Railroad Co., 77 Miss. 194, 24 So. 
317, 60 L. R. A. 33 ; Board of Education v. 
State, 7 Kan. App. 620, 52 P. 466 ; Halbert v. 
Alford (Tex.) 16 S. W. 814. 

A judgment given by a competent tribunal. 
Eastman Kodak Co. v. Richards, 123 Misc. 83, 
204 N. Y. S. 246, 248. 

The findings of fact and conclusions of law 
which must be in writing and filed with the 
clerk. Stewart Mining Co. v. Ontario Mining 

. Co., 23 Idaho, 724, 132 P. 787, 791. 

A finding, as by a court, upon either a question 
of law or fact arising in a case. Vermont Marble 
Co. v. Eastman, 91 vt. 425, 101 A. 151, 160. The 
court's finding or findings. Volderauer v. State, 
195 Ind. 415, 143 N. E. 674, 676 ; People's State Bank 
v. Buchanan, 86 Ind. App. 517, 145 N. E. 898, 899 ; 
Chambers v. Farnham, 39 Cal. App. 17, 179 P. ' 423� 
424. 



DECISION 

A determination · of a judicial or quasi ju
dicial nature. Codington County v. Board of 
Com'rs of eodington County, 51 S. D. 131, 212 
N. W. 626, 628. 

-

The term is broad enough to cover both final 
judgments and interlocutory orders. Stout v. Stout, 
68 Ind. App. 278, 131 N. E. 245, 246. And though 
sometimes limited to the sense of judgment ; In
dustrial Commission of Ohio v. Musselli, 102 Ohio 
St. 10, 130 N. E. 32., 33 ; Studebaker Bros. Co. of 
Utah v. Witcher, 45 Nev. 376, 204 P. 502, 503 ;  the 
term is at other times understood as meaning 
simply the first step leading to a judgment ; Dorney 
v. Ives, 36 R. I.  276, 90 A. 164, 165 ; or as an order 
for judgment ; Schofield v. Baker ( D. C . )  242 F. 
657, 658 ; Collins v. Belland, 37 Cal. App. 139, 173 
P. 601, 602. The word may also include various 
rulings, as well as orders. U. S. v. Thompson, 40 
S. Ct. 289, 291, 251 U. S. 407, 64 L. Ed. 333 ; Marr 
v. Marr, 194 Cal. 332, 228 P. 534, 535 ; State Public 
Utilities Commission v. Thedens, 291 III. 184, 125 N. 
E. 765, 766 ; Young v. Washington Water Power Co., 
39 Idaho, 539, 228 P. 323, 325. 

"Decision" is not necessarily synonymous with 
"opinion." A decision of the court is its judg
ment ; the opinion is the reasons given for that 
judgment, or the expression of the views of the 
judge. Houston v. Williams, 13 Cal. 27, 73 Am. 
Dec. 565 ; Craig v.' Bennett, 158 Ind. 9, 62' N. E. 
273 ; In re Estate of Winslow, 34 N. Y. S. 637, 12. 
Misc. 254 ; McAlister v. Harvey (Tex. Civ. App.)  
2813 S. W. 548, 549. But the two words are some
times used interchangeably. Pierce v. State, 109 
Ind. 535, 10 N. E. 302 ; Estey v. Sheckler, 36 Wis. 
434 ; Board of Education of City of Emporia v. 
State, 7 Kan. App. 620, 52 P. 466 ; Keller v . . Sum
mers, 262 Mo. 324, 171 S. W. 336, 337. 

The French lawyers call the opinions which they 
give on questions propounded to them, decisions. 
See Inst. 1, 2, 8 ;  Dig. 1, 2., 2. 
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It may l;>e general or speciaJ :  for example, in 
debt on a bond, a declaration counting on the 
penal part only is generaZ ; one which sets out both 
the bond and the condition and assigns the breach 
is speciaZ ; Gould, PI. c. 4, § 50. 

I n  Evidence 

All unsvrorn statement or narration of facts 
made by a party to the transaction, or by one 
who has an interest in the existence of the 
facts recounted. Also, similar statements 
made by a ·  person since deceased, which are 
admissible in evidence in some cases, con
trary to the general rule, e. g., "dying decla
rations" (see that subtitle, infra). 

I n  Practice 

The declaration or declaratory part of a 
judgment, decree, or order is that part which 
gives the decision or opinion of the court on 
the question of law in the case. Thus, in an 
action raiSing a question as to the constnlc� 
tion of a will, the judgment or order declares 
that, according to the true construction of the 
\v ill , the plaintiff has become entitled to the 
residue of the testator's estate, or the like. 
Sweet. 

I n Scotch Practice 

The statement of a criminal or prisoner, 
taken before a magistrate. 2 Alis. Crim. Pl'. 
555 ; 2 Burne 328 ; Arkl. Just. 70 ; Paterson, 
Compo §§ 952, 970. 

I n  General 

-Declaration against interest. Such declara
tions are evidence of the fact declared, and 
are therefore distinct from admissions, which 

DEC I SI VE, or D E C I SO RY, OATH.  See Oath. amount to a waiver of proof. Jelser v. White, 
183 N. C. 126, 110 S. E. 849, 850. 

D EC LA RANT. A person who makes a decla-
ration. -Declaration in chief. See Chief. 

D EC LA RAT I O N. 

I n  Pleading  

The first of the pleadings on the part of 
the plaintiff in an action at law, being a for
mal and methodical specification of the facts 
and circumstances constituting his cause of 
action. It commonly comprises several sec
tions or divisions, called "counts," and its 
formal parts follow each other in this or
del' : Title, venue, commencement, cause of 
action, counts, conclusion. The declaration, 
at common law, answers to the "libel" in 
ecclesiastical and admiralty law, the "bill" 
in equity, the "petition" in civil law, the 
"complamt" in code pleading, and the 
" count" in real actions. U. S. v. Ambrose, 
108 U. S. 336, 2 S. Ct. 682, 27 L. Ed. 746 ; 
Buckingham V. Murray, 7 Houst. (Del.) 176, 
30 A. 779 ; Smith v. Fowle, 12 'Vend. (N. Y.) 
10 ; Railway Go. v. Nugent, 86 Md. 349, 38 
A. 779, 39 L. R. �. 161 ; Dixon v. Sturgeon, 
·6 Sergo & R. (Pa.) 28 ; 1 Chit. PI. 248 ; Go. Litt. 
17 a, 303 a ;  Bacon, .Abr. Pleas (B) ; Comyns, 
Dig. Pleader, 0, 7 ;· Lawes, Pl. 35 ;  . Steph. Pl. 
36. 

-Declaration of I ndepende nce. A formal dec
laration or announcement, promulgated July 
4, 1776, by the congress of the United States 
of America, in the name and behalf of the 
people of the colonies, asserting and proclaim
ing their independence of the British crown, 
vindicating their pretensions to political au
tonomy, and announcing themselves to the 
world as a free and independent nation. 

-o<eclaration of i ntention. A declaration 
made by an alien, as a preliminary to natural
ization, before a court of record, to the ef
fect that it is bona fide his intention to be
come a citizen of the United States, and to 
renounce forever all allegiance and fidelity 
to any foreign prince, potentate, state, or 
sovereignty whereof at the time he may be a 
citizen or subject. Rev. St. § 2165. 

-Declaration of London.  A declal:ation con
cerning the laws of naval war, agreed upon 
February 26, 1909, by the powers assembled 
at (he London Naval Conference. 

The preamble states that the Declaration was 
made in view of ithe desirabflfty of ail · agreement , 
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upon the rules to " be applied by the International 
Prize Court established by the Second Hague Con
ference. A preliminary provision states that it is 
agreed that the rules adopted "correspond in sub
stance with the generally recognized principles of 
international law. " The subjects dealt with by the 
Declaration include ' Blockade, Contraband, Un
neutral Service, Destruction of Neutral Prizes, 
Transfer to Neutral Flag, Enemy Character, Convoy, 
Search, and Compensation. Higgins, 538-613. 

-neclaration o-f Paris. The name given to 
an agreement announcing four important 
rules of international law effected between the 
principal European powers at the Congress 
of Paris in 1856. These rules are: (1) Pri
vateering is and remains abolished ; (2) the 
neutral flag covers enemy's goods, except con
traband of war ; (3) neutral goods, except 
contraband of war, are not liable to confisca
tion under a hostile flag ; {4) blockades, to be 
binding, must be effective. 

-Deolaratio n  of rig ht. See Bill of rights. 

-Deolaration of st. Petersbu rg. A declaration 
made at St. Petersburg in 1868 on behalf of 
certain of the powers in relation to the pro
hibition of the use of explosive bullets in 
time of war. 

-Deolaration , of trust. The act by which the 
person who holds the legal title to property 
or an estate acknowledges and declares that 
he holds the same in trust to the use of anoth
er person or for certain specified purposes. 
The name is also used to designate the deed 
01' other writing embodying such a declara
tion. Griffith v. Maxfield, 66 Ark. 513, 51 S. 
W. 832. See Drovers' Deposit Nat. Bank of 
Chicago v. Newgass, 161 App. Div. 769, 147 
N. Y. S. 4, 8 ;  Baker v. Baker, 123 Md. 32, 
90 A. 776, 779. 

-Deolaration of war. A public and formal 
proclamation by a nation, through its execu
tive or legislative department, that a stnte 
of war exists between itself and ' another na
tion, and forbidding all persons to aid or as
sist the enemy. 

-Dying declaratio ns. Statements made by a 
person who is lying at the point of death, and 
is conscious of his approaching dissolution, 
in reference to the manner in which he re
ceived the injuries of which he is dying, or 
other immediate cause of his death, and in 
reference to the person who inflicted such in
juries or the connection with such injuries 
of ' a person who is charged or suspected of 
having committed them ; which statements 
are admissible in evidence in a trial for homi
cide (and occasionally, at least in some juris
dictions, in other cases) where the killing of 
the declarant is the crime charged to the de
fendant. Simons v. People, 150 TIL 66, 36 
N. E. 1019 ; State v. Trusty, 1 Pennewill (Del.) 
319, 40 A. 766 ; State v. Jones, 47 La. Ann. 
1524, 18 So. 515 ; Bell v. State, 72 Miss. 507, 
17 So. 232 ; People v. Fuhrig, 127 Cal. 412, 59 
P., 693 ; State v. Parham, 48 La. , Ann. 1309, 
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20 So. 727 ; Ratliff v.· State, 19 Ala. App. 505, 
98 So. 493, 494 ; Frier v. State� 92 Fla. 241, 
109 So. 334, 335 ; McKee v. State, 198 Ind. 
590, 154 N. E. 372, 376 ; Lucas v. Common
wealth, 153 Ky. 424, 155 S. W. 721, 722 ; Rex' 
v. Woodcock, 1 Leach (Eng.) 500. Edwards 
v. State, 113 Neb. 698, 204 N. W. 780, 783 ; 
People v. Selknes, 309 Ill. 113, ,140 N. E. 852, 
854. 

-Self-serving de'claration. One made by a par
ty in his own interest at some time and place 
out of court ;-not including testimony which 
he gives as witness at the trial. Brosnan v. 
Boggs, 101 Or. 472, 198 P. 890, 892. 

DECLA RATO R. In Scotch law. An action 
whereby it is sought to have some right of 
property, or of status, or other right judicially 
ascertained and declared . .  Bell. 

D ECLA RATOR OF TRUST. An action re
sorted to against a trustee who holds prop
erty upon titles em facio for his own benefit. 
Bell. 

D E,CLA RATO RY. Explanatory ; designed to 
fix or elucidate what before was uncertain or 
doubtful. 

D E,C LA RATORY A CT I ON. In Scotch law. 
An action in which the right of the pursuer (or 
plaintiff) is craved to be deolared, but nothing 
claimed to be done by the defender (defend
ant.) Ersk. lnst. 5, 1, 46. Otherwise called 
an "action of declarator." 

D ECLARATO RY DE.C REE. In practice. A 
binding declaration of right in equity without 
consequential relief. 

DECLA RATORY J U D G M ENT. One which 
simply declares the rights of the parties or. 
expresses the opinion of the court on a ques
tion of law, without ordering . anything to 
be done. J ts distinctive characteristics are 
that no executory process,follows as  of course" 
nor is it necessary that an actual · wrong, giv..; · 
ing rise to action for damages, should have 
been done, or be immediately threatened. Pe
tition of Kariher, 284 Pa. 455, 131 A. 265, 268. 

D EOLARATORY PA R'T OF A LAW. That 
which clearly defines rights to be observed 
and wrongs to be e�chewed. 

D E CLA RATORY STATUTE. One enacted 
for the purpose of removing doubts or putting 
an end to conflicting decisions in regard to 
what the law is in relation to a particular 
matter. It may either be expressive of the 
common law (1 Bl. Comm. 86 ; Gray v. Ben
nett, 3 Metc. [Mass.] 527 ; In re Ungaro's Will, 
102 A. 244, 246, 88 N. J. Eq. 25) or may de
clare what shall be taken to be the true mean
ing and intention of a previous statute, 
though in the latter case such enactments are 

, more commonly called "expository statutes." 
McMahon v. Maddox (Tex. Civ. App.) 297 S. 
W. 310, · 312. 



DEOLARE 

DECLAR,E. To make known, manifest, or 
clear. Lasier v. Wright, 304 Ill. 130, 136 
N. E. 545, 552, 28 A. L. R. 674. To signi
fy, to show in any manner either by words 
6r acts. Edwardson v. Gerwien, 41 N. D. 506, 
171 N. W. 101, 102. To publish ; to utter ; to 
announce clearly some opinion or resolution. 
Knecht v. Ins. Co., 00 Pa. 121, 35 Am. Rep. 
641. To allege or affirm. State V. Hostetter 
(Mo. Sup.) 222 S. W. 750, 754. To solemnly 
assert a fact before witnesses) e. g., where a 
testator declares a paper signed by him to 
be his last will and testament. Lane V. Lane, 
95 N. Y. 498. 

This also is ' one of the words customarily used 
in the promise- given by a person who is affirmed 
as a witness,-"sincerely and truly declare and af
firm." Hence, to make a positive and solemn as
severation. Bassett v. Denn, 17 N. J. Law, 433. 

With reference to pleadings, it means to 
draw up, serve, and file a declaration ; e. 
g., a "rule to declare." Also to allege in a dec
laration as a ground or cause of action ; as 
"he declares upon a promissory note." 

D EC L I NAT I ON.  In Scotch law. A plea to 
the jurisdiction, ,on the ground that the judge 
is interested in the suit. 

O EC L I NATO I RES. In French law. Pleas to 
the jurisdiction of the court ; also of lis pen
dens, and of connemite, (q. 'I).) 
D EC L I NATORY PLEA. In English practice. 
The plea of sanctuary, or of benefit of clergy, 
before trial or conviction. 2 Hale, P. O. 236 ; 
4 Bl. Comm. 333. Now abolished. 6 & 7 Geo. 
IV, c. 28, § 6 ;  Mozl. & W. Dict. ; 4 Steph. 
Comm. 400, note ; Id. 436, note. 

DECL I NATURE. In Scotch practice. An 
objection to the jurisdiction of a judge. Bell. 

D ECOCT I ON.  The act of boiling a substance 
in water, for extracting its virtues. The op
eration of bOiling certain ingredients in a 
fluid for the purpose of extracting the parts 
soluble at that temperature. Also the liquor 
in which a substance has been boiled ; water 
impregnated with the principles of any ani
mal or vegetable substance boiled in it. Web
ster ; Sykes V. Magone (C. 0.) 38 F. 497. 

In an indictment "decoction" and "infusion" are 
ejusdem generis; and if one is alleged to have 
been administered, instead of the other, the variance 
is immaterial. 3 Camp. 74. . 

D EC OCTOR� In the Roman law. A bank
rupt ; a spendthrift ; a squanderer of public 
funds. Calvin. 
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sition. A. O. Anderson & CO. V. U. S. (C. C. 
A.) 284 F. 542, 544. 

DECO NFES. In French law. A name for
merly given to those persons who died with
out confession, whether t�ey refused to con
fess or whether they were criminals to whom 
the sacrament was refused. Droit de Canon, 
par M. l' Abbe Andre ; Dupin, Gloss. to Loisel's 
Institutes. 

D ECORATE. To beautify . .  To do something, 
as to a house as such, to improve the condi
tion of the house, or of a room. Grasell v. 
Brodhead, 175 App. Div. 874, 162 N. Y. S. 421, 
423. 

D ECORATO R. One whose business is the 
decoration of dwellings or public edifices. 
Grasell V. Brodhead, 175 App. Div. 874, 162 
N. Y. S. 421, 423. 

D ECOY. To inveigle, entice, tempt, or lure ; 
as, to decoy a person within the jurisdiction 
of a court so that he may be served with 
process, or to decoy a fugitive criminal to a 
place where he may be arrested without extra
dition papers, or to decoy one away from his 
place of residence for the purpose of kid
napping him and as a part of that act. In 
all these uses, tbe word implies enticement or 
luring by means of some fraud, trick, or temp
tation, but excludes the idea of force. Eber
ling v. State, 136 Ind. 117, 35 N. E. 1023 ; John 
V. State, 6 Wyo. 20'3, 44 P. 51 ; Campbell V. 
Hudson, 106 Mich. 523, 64 N. W. 483. 

Also, a "decoy pond." See that title, infra. 

D ECOY LETTE R. A letter prepared and 
mailed for the purpose of detecting a criminal, 
particularly one who is perpetrating frauds 
upon the postal or revenue laws. U. S. V. 
Whittier, 5 Dill. 39, Fed. Gas. No. 16,688. 

D ECOY POND. A pond used for the breed
ing and maintenance of water-fowl. Keeble v. 
Hickeringshall, 3 Salk. 10 ; 11 Mod. 74, 130 ; 
Holt 14 ; 11 East 571. 

DECREE. 
I n  Practice 

The judgment of a court of equity or ad
miralty, answering for most purposes to the 
judgment of a court of common law. A decree 
in equity is a sentence or order of the court, 
pronounced on hearing and understanding all 
the points in issue, and determining the rights 
of all the parties to the suit, according to equi
ty and good con�ience. 2 Daniell, Ch. Pro 
986 ; Wooster V. Handy (C. C.) 23 F. 56 ; Row
ley �. Van Benthuysen, 16 Wend. (N. Y.) 

D ECO LLAT I O. In . old English, and Scotch 383 ; Vance V. Rockwell, 3 0010. 243 ; Halbert 
law. Decollation ; th.e punishment of behead- V. Alford (Tex. Sup.) 16 S. W. 814 ; Haney v. 
ing. Fleta, lib. 1, c. 21, § 6; Neace�Stark Co., 109 . 0r. 93, 219 P. 190, 191 ; 

Motion Picture Patents CO. V. Universal FIlm 
D ECOMPOSED. This word, as used in the M:fg. Co. (D. C.) 232 .F. 263, 265 ; BuU v. Inter·· 
Food and Drugs .Act June 30, 1.906 (21 USCA . national. Power 00.; 84 N; J. Eq. 209, 93 A.r 
§ 8),. means , more t�an . tJae . beginning of . de<-·. 86" 88, ; ·  Alford v. Leonard, .  88 Fln . . 532, . 102 
composition ; it refers to a state of decomp�hi �o • .  885, BOO. It is a. declaration of the court 



announcing the legal consequences of the 

facts found. Robertson v. Talmadge (Tex. 

eiv. App.) 174 S. W. 627, 629. 

As used in a statute establishing a minimum 
wage commission, the term "decree" may be simply 
the equivalent of a .  counsel of the commission, 

. succinctly stated. Holcombe v. Creamer, 231 Mass. 
99, 120 N. E.  354, 355. 

A decree, as distinguished from an order, is :fI.nal, 
and is  made at the he.aring of the cause, whereas 
an order is interloc�to�y, and is made on motion 
or petition. Wherever an order may, in a certain 
event resulting froin: the direction contained in the 
order, lead to the termination of the suit in like 
manner as a decree made at the hearing, it  is called 
a "decretal order." Brown. 

A judgment at law, as distinguished from a de
cree in eq.uity,. was either simply for the plaintiff 
or for the defendant. There could be no qualifica
tions or modifications. But such a judgment does 
not always touch the true justice of the cause or 
put the parties in the position they ought to occupy. 
This result was attained by the decree of a court 
of equity which could be so moulded, or the execu
tion of which could be so controlled and suspend
ed, that the relative duties and rights of the par
ties could be secured and enforced. Bisph. Eq. § 7. 

The· words "judgment" and "decree," however, 
are often used · synonymously ; Finnell· v. Finnell, 
113 Ok!. 269, 230 P. 912, 913 ; especially now that the 
Codes have abolished the distinction between law 
and equity ; Henderson v. Arkansas, 71 Ok!. 253, 
176 P. 751, 753. But of the two terms, "judgment" 
is the more comprehensive, and includes "decree." 
Coleman v. Los Angeles County, 180 Cal. 714, 182 P. 
440, 441. 

Classification 

Decrees in equity are either final or inter
locutory. A final decree is one which fully 
and finally disposes of the whole litigation, 
determining all questions raised by the case, 
and leaving nothing that requires further ju
dicial action. Sawyer v. White, 125 Me. 206, 
132 A. 421, 422 ; Draper Oorporation v. StaJ
ford 00. (C. O. A.) 255 F. 554, 555 ; Johnson 
T. Merritt, 125 Va. 162, 99 S. E. 785, 791 ; 
Kline v. Murray, 79 Mont. 530, 257 P. 465, 467 ; 
Burgin v. Sugg, 210 Ala. 142, 97 So. 216, 217 ; 
Travisl v. Waters, 12 Johns. (N. Y.) 508 ; 
Mills v. Hoag, 7 Paige (N. Y.) 19, 31 Am. Dec. 
271 ; Core v. Strickler, 24 W. Va. 689 ; Ex 
parte Orittenden, 10 Ark. 339 ; 1 Kent, 316. 
An interlocutory decree is a provisional or 
preliminary decree, which is not final and 
does not determine the suit, but directs some 
further proceedings preparatory to the final 
decree. It is a decree pronounced for the pur
pose of ascertaining matter of law or f�ct 
preparatory to a final d-ecree. 1 Barb. Oh. Pl'. 
S26, 327. Teaff v. Hewitt, 1 Ohio St. 520, 59 
Am. Dec. 634 ; Wooster v. Handy (0. 0.) 23 
F. 56 ; Beebe v. Russell, 19 How. 283, 15 
L. Ed. 668 ; Jenkins v. Wild, 14 Wend. (N. Y.) 
543 ; Rooker v. Fidelity Trust 00., 198 Ind. 
207, 1 51 N. E. 610, 613 ; Oornely v. Marck
wald, 131 U. S. 159, 9 S. Ot. 744, 33 L. Ed. 117 ; 
Richmond v. Atwood, 52 F. 10, 2 O. O . ... '\... 607, 
17 L. R. A. 615 ; .. 2 Madd. 462 ; 1 Oh. Oa. 27 ; 
2 Yern. 89 ; 4 Brown, P. O. 287. Where some-

DBCBBE, 

thing more than the ministerial execution .of 
the decree as rendered is left to be done, the 
decree is interlocutory, and not final, even 
though it settles the equities of the bill. 
Lodge v. Twell, 135 U. S. 232, 10 S. Ot. 745, 
34 L. Ed. 153. The difficulty of exact defini
tion is mentioned in McGourkey v. Ry. 00., 
146 U. S. 536, 13 S. Ot. 170, 36 L. Ed. 1079. 
See, also,.Keystone Manganese & Iron Co. v. 
Martin, 132 U. S� 91, 10 S. Ot. 32, 33 L; Ed. 
275 ; Leyhe v. McNamara (Tex. Oom. App.) 
243 S. W. 1074, 1076. 

I n  French Law 

Certain acts of the Legislature or of the 
sovereign which have the force of law are 
called "decrees" ; as the Berlin and Milan 
decrees. 

I n  Scotch Law 

A final judgment or sentence of court by 
which the question at issue between the par
ties is decided. 

I n ·  Ge'neral 

-Consent decree. One entered by consent of 
the parties ; it is not properly a judicial sen
tence, but is in the nature of a solemn con
tract or agreement of the parties, made under 
the sanction of the court, and in effect an ad
mission by them that the decree is a just de
termination of their rights upon the real facts 
of the case, if such facts had been proved. 
Allen v. Richardson, 9 Rich. Eq. (S. 0.) 53 ; 
Kelly V. Milan (0. 0.) 21 F. 842 ; Schmidt v. 
Mining 00., 28 Or. 9, 40 P. 1014, 52 Am. St. 
Rep. 759 ; Hodgson v. Vroom (C. C. A.) 266 
F. 267, 268 ; Barnes v. American Fertilizer 
00., 144 Va. 692, 130 S. E. 902, 911. It binds 
only the consenting parties ; Myllius V. Smith, 
53 W. Va. 173, 44 S. E. 542 ; . and is not binding 
upon the court ; Ex parte Loung June (D. 
0.) 160 F'. 251, 259. 

-Decree dative. In Scotch law. An order 
of a probate court appointing an administra
tor. 

-Decree n,isi. A provisional decree, which 
will be made absolute on motion unless cause 
be shown against it. In English practice, it 
is the order made by the court for divorce, 
on satisfactory proof being given in support 
of a petition for dissolution of marriage ; it  
remains imperfect for at least six months, 
(which period may be shortened by the court 

, down to three,) and then, unless sufficient 
cause be shown, it is made absolute on mo
tion, and the dissotlJ,tion takes effect, subject 
to appeal. Wharton. It effects a conditional 
divorce, becoming absolute .only upon the hap
pening of a prescribed contingency. Grant 
V. Grant, 84 N. J. Eq. 81, 92 A. 791, 793. 

-Decree of constitution. In Scotch practice. 
A decree by which a debt is ascertained. Bell. 
In technical language, a decree whiClh is requi
site to found a title in the person of the cred
itor, whether that necessity arises: from the 
death of the debtor or of the creditnr. Id. 



DECREE 

-Decree of d istribution. An instrument by 
which heirs receive property of a deceased ; 
it ' is a final determination of the parties to 
a proceeding. Fischer v. Dolwig, 29 N. D. 
561, 151 N. W. 431, 432. 
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his debtor in order to constitute the debt 
against him and attach the lands, and the heir 
appears and renounces the succession, the 
court then pronounces a decree cognitionis 
cau,sa. Bell. 

-Decree of forthco ming.  In Scotch law. A D EC R E ET C O N D E M NATO R. One where 
decree made after an arrestment (q. 'I).) 01'- the decision is in favor of the plaintiff. Ersk. 
dering the debt to be paid or the effects of the Inst. 4, 3, 5. 
debtor to be delivered to the arresting cred-
itor. Bell. DEC R EET OF VALUAT I O N  O F  T E I N DS. A 

sentence of the court of sessions, (who are 
now in the place of the commissioners for the 
valuation of teinds,) determining the extent 
and value of teinds. Bell. 

-Decre'e of insolvency. One entered in a pro
bate court, declaring the estate in question to 
be insolvent, that is:, that the assets are not 
sufficient to pay the debts in full. Bush v. 
Coleman, 121 Ala. 548, 25 So. 569 ; , 'Valkel' 
v. Newton, 85 Me. 458, 27 A. 347. 

DEC R E M ENTUM MAR I S. Lat. In old Eng
lish la w. Decrease of the sea ; the receding 
of the sea from the land. Callis, Sewers, (53,) 

-Decree of local ity. In Scotch law. 'l'he de- 65. See Reliction. 
cree of a teind court allocating stipend upon 
different heritors. It is equivalent to the ap- . 
portiomnent of a tithe rent-charge. 

�Decree of mod'ification.  In Scotch law. A 
deCree of the teind court modifying or fixing 
a stipend. 

D EC R E P IT. This term designates a person 
who is disabled, incapable, or incompetent, 
either from physical or mental weakness or 
defects, whether produced by age or other 
causes, to such an extent as to render the 
individual comparatively helpless in a per
sonal conflict with one possessed of ordinary 
health and strength. Hall v. State; 16 Tex. 
App. 11, 49 Am. Rep. 824. 

-Decree of n U l lity. One entered in a suit for 
the annulment of a marriage, and adjudging 
the marriage to have been null and void ab 
initio. See Nullity. D EC R ETA. In vhe Roman law. Judicial 

sentences given by the emperor as supreme 
�Decree of registra,tion. In Scotch law. A judge. 
proceeding giving immediate execution to the 
creditor ; Similar to a warrant of atto'rney D ecreta con ci l iorum non  l igant reges n ostros. 

to confess judgment. Moore, 906. The decrees of councils bind not 
our kings. 

�Dec'ree p ro confesso. One entered in a court 
of equity in favor of the complainant where 
the defendant has made no answer to the bill 
and its allegations are consequently taken "as 
confessed." Ohio C�Iit. R. Co. . v. Central 
Trust Co., 133 U. S. 83, 10 S: Ct. 235, 33 L. 
Ed. 561 � Equity Rules 16; 17, of the United 
States courts (28 USCA § 723) ; Freem. Judg. 
§ 11 ;  1 Dan. Ch. Pl'. 5th Am. ed. 517, n. It 
is merely an admission of th.e allegations of 
the ,bill well pleaded. Remin'gton v. Barney, 
35 R. I. 267, 86, A. ' 891, 892. 

-Deficiency decree.- In a mortgage foreclosure 
suit, a decree for the balance of the , indebted
ness after applying the proceeds of a sale of 
the mortgaged property to such indebtedness. 
Oommercial Bank Of Ocala v. First Nat. Bank, 
80 Fla. 685, 87 So. 315, 316. 

D EC R E ET. In Scotch law. The final judg
ment or sentence of a .  court. 

D ECREET ABSOLV ITOR. A decree dismiss� 
ing a claim, or acquitting a defen'dant. 2 -
Kames, Eg. 367. 

0 

DECRE.ET ARBITRAL. An award · of arbi
tratprs. 1 Kames, Eq. 312, 313 ; .  2 Kames Eq. 
36,t 

' -

DECREET ' COGN I T I Q N IS' CAusA . When a 
creditdr bl'iiIgs his ' action against the heir of 

D E C R ETAL O R D ER. See Decree ; Order. 

D EC R ETALES BON I FAC I I O CTAV I .  A sup
plemental collection of the canon law, pub
lished by Boniface VIII. in 1298, called, also, 
"Liber Sextus Decretalium.," (Sixth Book of 
the Decretals.) 

D EC R ETALES G R EGO R I I  N O N I .  The de
cretals M Gregory the Ninth. A collection of 
the 

'
laws of the churCh, published by order 'of 

Gregory IX. in 1227. It is composed of five 
books', subdivided into titles, and each title 
is divided into chapters. They are cited by 
using an X, (or extra ;) thus "Cap. 8 X de 
Regu,lis Juris," etc. 

D EC R ETA LS. In ecclesiastical law. I .. etters 
of the pope, written at the suit or instance 
of one or more persons, determining some 
point or question in ecclesiastical law, and 
posses:sing the force of law, within the Roman 
Catholi� Church. The decretals form the 
second part of the body of canon law. 

This is also the title of the second ' of the 
two great divisions of the canon law, the first 
b�ing called the "Decree," (decretum.) 

D EC R ETO. In Spanish colonial law. An or
der emanating from some superior tribunal, 
promulgated 'in the name and by the autJhor
ity . of the sovereign, in relation to ecclesiil.sti
cui matter's. Schm. Civil Law, 93, note. 
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DECRETUM. 

I n the Civil Law 

A species of imperial constitution, being a 
judgment or sentence given by the emperDr 
upon hearing of a cause . (quod imperator oog
n08cen8 dearevit). Inst. 1, 2, 6. 

I n  Canon Law 

An ecclesiastical law, in contradistinction 
to a secular law, (lew.) 1 Mackeld. Oivil Law, 
p. 81, § 93, (Ka,ufmann's note.) 

D ECRETUM G RAT I AN I .  Gratian's decree, 
or decretum. A collection of ecclesiastical 
la w in three books or parts, made in the year 
1151, by Gratian, a Benedictine monk of Bol
ogna, being the oldest as well as the first in 
order of the collections which together form 
the body of the Roman canon law. 1 Bl. 
Comm. 82 ; 1 Reeve, Eng. Law, 67. 

D ECROWN I N G. The act of depriving of a 
crown. 

DEC RY. To cry down ; to deprive of credit. 
"The king may at any time decry or cry down 
any coin of. the kingdom, and make it nO' long
er current." 1 Bl. Comm. 278. 

D EC U R I O. Lat. A decurion. In the prDvin
cial administration of the Roman empire, the 
decurions were the chief men or official per
sonages of the large towns. Taken as a body, 
the decurions of a city were charged with the 
entire control and adminifitration of its in
ternal affairs ; having powers both magisteri
al and legislative. See 1 Spence, Eq. Jur. 54. 

D E D BANA. In Saxon law. An actual homi
cide or manslaughter. 

D E D I .  (Lat. I have given.) A word used in 
deeds and other instruments of conveyance 
when such instruments were made in Latin, 
and anciently held to imply a warranty of 
title. Deakins v. Hollis, 7 Gill & J. (Md.) 315. 

D E D I ET C O N C ESS I .  I have given and 
granted. The operative words of conveyance 
in ancient charters of feoffment, and deeds 
of gift and grant ; the English "given, and 
granted" being still the most proper, though 
not the essential, words by which ' such con
veyances are made. 2 Bl. Comm. 53, 316, 317 ; 
1 Steph. Comm. 164, 177, 473, 474: 
D E D I CATE. To appropriate and set apart 
one's private property to some public use ; 
as to make a private way public by acts evinc
ing an intention to do so. 

D ED I CAT I O N. In real property law. An 
appropriation of land to some public use, made 
by the owner, and :accepted for such use by 
or on behalf of the public ; a deliberate ap
propriation of land by its Owner for any gen
eral and public uses, reserving to' himself nO' 
other rights than such as are compatible with 
the full exercise and enjoyment Df ,the public 

DEDICATION 

uses to which the property has been devoted. 
PeDple v. Marin CDunty, 103 Cal. 223, 37 P. 
203, 26 L. R. A. 659 ; Grogan v. Hayward (C. 
0.) 4 F. 161 ; Gowan v. Philadelphia Exch. 
Co., 5 Watts & s. (Pa.) 141, 40 Am. Dec. 489 ; 
Alden Ooal Co. v. Challis, 200 Ill. 222, 65 N. 
E. 665 ; Barteau v. West, 23 Wis. 416 ; Wood 
v. Hurd, 34 N. J. Law, 87 ; City Df St. Peters
burg v. Meloche, 92 Fla. 770, 110 So. 341, 342 ; 
Carpenter v. City of St. Joseph, 263 MD. 705, 
174 S. W. 53, 56 ;  Harris v. City Df St. Hel
ens, 72 Or. 377, 143 ,Po 941, 943, Ann. Cas. 
1916D, 1073 ; Town of Glendale v. Glendale 
Improvement Co., 103 W. Va. 91, 137 S. E. 
353, 354 ; Du Pont v. Miller, 310 Ill. 140, 141 
N. E. 423, 425 ; Western Union Telegraph CD. 
v. Georgia R. & Banking Co. (D. C.) 227 F. 
276, 285 ; Gore v. Blanchard, 96 vt. 234, 118 
A. 888, 890 ; Manning v. House, 211 Ala. 570, 
100 So. 772, 774 ; Grady v. City of Greenville, 
129 S. C. 89, 123 S. E. 494, 496 ; Stollenwerck 
v. Greil, 205 Ala. 217, 87 So. 338, 340 ; Brad
ford v. Fultz, 167 Iowa, 686, 149 N. W. 925, 
928 ; Village of Clayton v. Colorado & S. Ry. 
Co., 30 N. M. 280, 232 P. 521, 522 ; City of 
Tulsa v. Aaronson, 103 Okl. 159, 229 P. 596, 
598 ; Knox v. Roehl, 153 Wis. 239, 140 N. W. 
1121, 1123 ; Kirkland v. City Df Tampa, 75 
Fla. 271, 78 So. 17, 19 ; In re East 177th 
St. in Borough of the Bronx, New York City, 
239 N. Y. 119, 145 N. E. 903, 905 ; ' Mebane v. 
City of Wynne, 127 Ark. 364, 192 S. W. 221, 
222. 

Express or I m plied 

A dedication may be express, as where the 
intention to dedicate is expressly manifested 
by a deed or an explicit oral Dr written decla
ration of the owner, or some other explicit 
manifestation of his purpose to devote the 
land to the public use. An implied dedication 
may be shown by some act or course of con
duct on the part of the owner from which a 
reasonable inference of intent may be drawn, 
or 'which is inconsistent with any other theory 
than that he intended a dedication. Culmer 
v. Salt I.Jake City, 27 Utah, 252, 75 P. 620 ; 
San Antonio v. Sullivan, 23 Tex. Giv. App. 619, 
57 S. W. 42 ; Kent v. Pratt, 73 Gonn. 573, 48 
A. 418 ; Hurley v. West St. Paul, 83 Minn. 401, 
86 N. W. 427 ; People v. Marin County, 103 
Cal. 223, 37 ,P. 203, 26 L. R. A. 659 ; Schmidt 
v. Town of Battle Creek, 188 Iowa, 869, 175 
N. 'W. 517, 519' ; Porter v. City of Stuttgart, 
135 Ark. 48, 204 S. W. 607, 608 ; H. A. Hilmer 
Co. v. Behr, 264 Ill. 568, 106 N. E. 481, 486 ; 
Christianson v. Caldwell, 152 Wis. 135, 139 
N. ,V. 751, 752 ; Bennington County v. Town 
of Manchester, 87 Vt. 555, 90' A. 502, 503 ; 
Hedge v. Cavender, 217 Ky. 524, 290 S. W. 
342, 343 ; Village of Benld v. Dorsey, 311 
Ill. 192, 142 N. E. 563, 565 ; Burk v. Diers, 
102 Neb. 721, 169 N. W. 263, 264 ; Illinois Cent. 
R. Co. v. B�nnett (C. C. A.), 296 F. 436" 437. 

Com m on-Law or Statutory 

A common-law dedication is one made as 
above described, and may be either express 
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or implied. A statutory dedication is one 
made under and in conformity with the pro
visions of a statute regulating the subject, 
and is of course necessarily expresS. San An
tonio v. S,ullivan, 23 Tex. Civ. App. 619, 57 S. 
W. 42 ;  People v. Marin County, 103 Cal. 223, 
37 Pac. 203, 26 L. R. A. 659 ; Poindexter v. 
Schaffner (Tex. Oiv. App.) 162 S. W. 22, 23 ; 
Kaufman v. City of Butte, 48 Mont. 400, 138 
P. 770, 771 ; Oity of Palmetto v. Katsch, 86 
:B'la. 506, 98 So. 352, 353 ; Nesbitt v. Demas
ters, 44 Idaho, 143, 255 P. 408, 409 ; Jungels 
v. Schramel, 158 Minn. 93, 197 N. W. 99, 100 ; 
City of Miami v. Florida East Coast Ry. Co., 
79 Fla. 539, 84 So. 726, 729. 

I n Copyright Law 

The first publication of a work, without 
having secured a copyright, is a dedication of 
it to the public ; that having been done, any 
one may republish it. Bartlett v. Crittenden, 
5 McLean, 32, Fed. Cas. No. 1 ,076. 

D E D I CAT I O N-DAY. The feast of dedica
tion of churches, or rather the feast day of 
the saint and patron of a church, 'Which was 
celebrated not only by the inhabitants of the 
place, but by those of aU the neighboring vil
lages, who usually came thither ; and such 
assemblies were allowed as · lawful. It was 
usua� for the people to feast and to drink on 
those days. Oo,vell. 

D E D I M US ET C O N C ESS I M US. (Lat. We 
have given and granted.) . 'Words used by the 
king, or where there were more grantors than 
one, instead of dedi et concessi. 

D E D I M US POT ESTAT EM.  (We have given 
power.) In English practice. A writ or 
commission issuing out of chancery, empower
-ing the persons named therein . to perform 
certain acts, as to administer oaths' to defend
ants in chancery and take their answers, to 
administer oaths of office to justices of 'the 
peace, etc. 3 Bl.  Comm. 447. It was an
ciently allowed for many purposes not now in 
use, as to make an attorney, to take the ac
knowledgment of a fine, etc. 

In the United States, a commission to take 
testimony is sometimes termed a "dedimus 
potestatem." Buddicum v. Kirk, 3 Cranch, 
293, 2 L. Ed. 444 ; Sergeant's Lessee v. Bid
dle, 4 Wheat. 50s, 4 L. Ed. 627. 

D E D I M US P OT ESTATE M  D E  ATTO R N O  
FAC I E N DO .  I n  old Englis,il practice. A 
writ, issued by royal authority, empowering 
an attorney to appear for a defendant. Prior 
to the statute of Westminster 2, a party could 
not appear in court by attorney without this 
writ. 

D E D I T I O N. The act of yielding up any
thing ; surrender. 

D E D I T I T I I .  In Roman law. CrIminals who 
had ' been marked ' iIi the face or 'on the body 
with :tire or an ' iron, 80 that. -the' mark could 
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not be erased, and subsequently manumitted. 
Calvin. 

D E DUCT I O N. By "deduction" is unde.rstood 
a portion or thing which an heir has_ a right 
to take from the mass of the succession be
fore any partition takes place. Civil Code 
La. art. 1358. 

D E D U CT I O N  FOR N EW. In marine insur
ance. An allowance or drawback credited to 
the insurers on the cost of repairing a ves
sel for damage arising from the perils of the 
sea insured against. This allowance is usual
ly one-third, and is made on the theory that 
the parts restored with new materials are 
better, in that proportion than they were be
fore the damage. 

DEED.  At common law, Ii sealed instrumemt, 
containing a contract or covenant, delivered 
by the party to be bound thereby, and accept
ed by the party to whom the contract or cov
enant runs. Co. Litt. 171 ; 2 Bl. Comm. 295 ; 
Shepp. Touchst. 50. 

A writing containing a contract sealed and 
delivered. 3 Washb. Real Prop. 239 ; Sanders 
Y. Riedinger, 30 App. Diy. 277, 284, 51 N. Y. 
S. 937, 942 ; Grogan Y. Garrison, 27 Ohio St. 
50, 63. An instrument in writing, upon paper 
or parchment, between parties able to con
tract, subscribed, sealed, and delivered. 
4 Kent, Comm. 452 ; American Ins. Co. of 
Chicago v. Ayery, ,60 Ind. 572 ; American 
Button-Hole Overseaming S. M. 'Co. v. Bur
lack, 35 'V. Va. 647, 14 S. E. 319 ; Interstate 
R. CO.I v. Roberts, 127 Va. 688, 105 S. E. 463, 
4'64 ; Jeffery v. Underwood, 1 Ark. (1 Pike) 
108, 112. 

In a more restricted sense, a written in
strument, signed, sealed, and delivered, by 
which one person conveys land, tenements', or 
hereditaments to another. This 'is its ordi
nary modern meaning, at least in those juris
dictions which adhere to the common-law rule 
making a seal essential to the validity and 
operative effect of a deed of conveyance. 18 
0-. J. 191 ; Sanders v. Riedinger, 30 App. Div. 
277, 51 N. Y. S. 937 ; Reed v. Hazleton, 37 
Kan. 321, 15 P. 177 ; Dudley v. Sumner, 5 
Mass. 470 ; Fisher v. Pender, 52 N. O. 485 ; 
Mc�[ee v. Henry, 163 Ky. 729, 174 S. W. 746, 
747 ; Dunham v. Marsh, 52 N. J. Eq. 256, 30 
A. 473, 474 ; Hood v. Fletcher, 31 Ariz. 456, 
254 P. 223, 224 ; Wilson v. Beck (Tex. Civ. 
App.) 286 S. W. 315, 320. 

A writing under seal by which lands, tene
ments, or hereditaments are conveyed for an 
estate not less than a freehold. 2 BI. Comm. 
294. 

The term may include a mortgage of real estate. 
Loc�ridge · v. McCommon, 9{) Tex. -234, 38 S. W. 33, 
35 (citing Hellman v. Howard, 44 Cal. 110) ; Par
sons v. Denis (C.' C.)  '7 F. 317 ; Daly v. Minnesota 
Loan & Investw.ent Co .. , :43 Minn. 517, 45 N. W. 1100, 
n01 ; People v. Ga.ton, 25 Mich. 388, 391 ; Pfeaff 
v:: Jones, 50 Md. 263, 271 ; ,Morgan · v: ' Wictm!e, '115 
Ky. 226; 72 S • .  w. n2.2. But, · contra, see Eaton Y. 
White. 1'8 Wla. i1'1, 6l9' : I National 'Bank ot .oolum-



bus v. Tennessee Coal, Iron & Railroad Co., sa 
Ohio St. 564, 57 N. E. 4so ;  Bucklin v. Bucklin, *40 
N. Y. (1 Keyes) 141, 145. Similarly a lease for 
years under seal may be a deed.

· Hutchinson v. 
Bramhall, 42 N. J. Eq. 372, 7 A. 873, 875. And a 
lease exceeding twenty-one years is held to be with
in the term. St. Vincent's Roman Catholic Con
gregation of Plymouth v. Kingston Coal Co., 221 
Pa. 349, 70 A. 838', 839. But a stipulation for a 
deed prohibiting drilling for oil or gas was held 
not to include a lease. Test Oil Co. v. La Tourette, 
19 Ok!. 214, 91 P. 1025, 1029. 

A deed implies, at common law, a sealed in
strument. 2 Bl. Comm. 295 ; Davis v. Bran
don, 2 Miss. (1 How.) 154, 155 ; Rondot v. 
Rogers Tp., 3,9 C. C. A. 462, 99 F. 202, 209 ; 
Strain v. Fitzgerald, 128 N. C. 396, 38 S. E. 
929, 930 ; Egan v. Horrigan, 96 Me. 46, '51 A. 
246, 248 ; Williams v. State, 25 Fla. 734, 6 So. 
831, 832, 6 L. R. A. 821 ; McLeod v. Lloyd, 
43 Or. 2f:i0, 71 P. 79:5, 798, 74 P. 491 ; Floyd 
v. Ricks, 14 Ark. 286, 295, 58 Am. Dec. 374 ; 
Jerome v. Ortman, 66 Mich. 6U8, 33 N. W. 
759 ; Brown v. Dickey, 106 Me. 97, 75 A. 
382, 385 ; Jackson v. Security Mut. Life Ins. 

. Co., 233 Ill. If:il, 84 N. E. 198, 200. But the 
term is also applied to similar instruments, 
not under seal, executed in jurisdictions in 
which the use of seals is unknown (see 
Steigenberger v. Carr, 3 M. & G., 191, 199, 42 
E C L 107, 133 Reprint 1111), or in which 
seals have been rendered unnecessary by stat
ute. See Tatum v. Tatum, 1 So. 195, 81 Ala: 
388 ; Henderson v. Howard, 147 Ga. 371, 94 S. 
E. 251 ; Pierson v. Armstrong, 1 Iowa, 282 ; 
Mee v. Benedict, 98 Mich. 260, 57 N. \V. 175, 
22 L. R. A. f:i41, 39 Am. St. Rep. 543 ; Gihbs 
v. McGuire, 70 Miss. f:i46, 12 80. 829. 

The essential difference between a "deed" and 
a "will" is that the former passes a present in
terest and the latter passes no interest until after 
the death of the maker. Willis v. Fiveash (Tex. 
Civ. App. )  297 S. W. 509, 510 ; Taylor v. Purdy, 
151 Ky. 82, 151 S. W. 45, 4& ; Harber v. Harber, 152 
Ga. 98, 108 S. E. 520 ; Henderson v. Henderson, 210 
Ala. 73, 97 So. 353, 372 ; Phifer v. Mullis, 167 N. 
C.  405, 83 S. E .  582, 584 ; Bowdoin College v. Merritt 
( C. C . )  75. F. 480, 483 ; Ellis v� Pearson, 104 Tenn. 
591, 58 S. W. 318 ; McDaniels v. Johns, 45 Miss. 632, 
641 ; Hazleton v. Reed, 46 Kan. 73, 26 P. 450, 451, 
26 Am. St. Rep. 86. A will is "an instrument by 
which a person makes a disposition of his prop
erty to take effect after his decease, which is in 
its own nature ambulatory and revocable during 
his life. It is this ambulatory quality which forms 
the characteristic of wills ; for, though a disposi
tion by deed ' may postpone the possession or en-

. joyment, or even the vesting, until the death of 
the disposing party, ' yet the postponement is in 
such case produced by the express terms, and does 
not result from the nature of the instrument." 
In re Hall's Estate, 149 Cal. 143, 84 P. 839, 840 ; 
Robb v. Washington & Jefferson College, 185 N. Y. 
485, 78 N. E. 359, 361 (quoting and adopting defini
tion in Jarman, Wills, p. 17) . The main 

'
test, 

however, whether a writing is a will or deed, is the 
animus testandi. Belgrade v. CarteT (Tex. Civ. 
App. ) 146 S. W. 964, 965 ; McLain v. Garrison, 39 
Tex. Civ. App. 431, 88 S. W. 484, 89 S. W. 284 (cit
ing Gillham v. Mustin, 42 Ala. 366 ; Trawick v. 
Davis, 85 Ala: 345, 5 So. 83) ; Cribbs v. Wall�er, 74 
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Ark. 104, 85 S. W. 244, . 24O ;  Ecklar's Adni�r V. Robin
son (Ky.) 96 S. W. 845, 846 ; Harber v. Harber, 
152 Ga. &8, 108 S. E. 520. "Deeds" are Irrevocable 
and take effect by delivery, while "wills" are al
ways revocable during testamentary capacity and 
take effect only after testator's death. Self v. 
Self, 21:?- Ala. 512, 103 80. 591, 592. If a document 
cannot be revoked or impaired by the grantor, it 
is a "deed," but if the grantor recites an unquali
fied power of revocation, it is a "will." Craft v. 
Moon, 201 Ala. 11, 75 So. 302, 303. An instiument 
purporting to convey title to rands on its delivery 
is a deed and not a will, though possession .be 
deferred until the grantor's de·ath. Lovenskoild v. 
Casas (Tex. Civ. App. ) 196 s. W. 629, 631. 

The term is also used as synonymous with 
"fact," "actuality," or "act of parties." Thus 
a thing "in deed" is one that has been really 
or expressly done ; as opposed to "in law," 
which means that it is merely implied or pre
sumed to have been done. 

-Deed in fee. A deed conveying the title to 
land in ;fee simple with the usual covenants. 
Rudd v. Savelli, 44 Ark. 152 ; Moody v. 
Spokane & U. H. St. Ry. Co., 5 ·Wash. 699, 32 
P. 751. 

-Deed indented, or i ndentu re. In conveyanc
ing. A deed executed or purporting to be ex
ecuted in parts, between: two or more parties, 
and distinguished by having the edge of the 
paper or parchment on which it is written in
dented or cut at the top in a particular man
ner. This was formerly done at the top or 
side, in a line resembling the teeth of a saw ; 
a formality derived from the ancient practice 
of dividing chirographs ; but the cutting is 
now made either in a waving line, or more 
commonly iby notching or nicking the paper at 
the edge. 2 Bl. Comm. 2,95, 296 ; Litt. § 370 ; 
Smith, Cont. 12. 

-Deed of covenant. Covenants are sometimes 
entered into by a separate deed, for title, or 
for the indemnity of a purchaser or mortga
gee, or for the production of title-deeds. A 
covenant with a penalty is sometimes taken 
for the payment of a debt, instead of a bond 
with a condition, but tlie legal remedy is the 
same in either case. 

-Deed of release. One releasing property 
from the incumbrance of a mortgage or simi
lar pledge upon payment or performance of 
the conditions ; more specifically, where a 
deed of trust to one or more trustees has been 
executed, pledging real property for the pay
ment of a debt or -the performance of other 
conditions, substantially as in the case of a 
mortgage, a deed of release is the conveyance 
executed by the trustees, after payment or 
performance, for the purpose of divesting 
themselves of the legal title and revesting it 
in the original owner. See Swain v. McMil
lan, 30 Mont. 433, 76 .Pac. 943. 

-Deed of separatio n .  An instrument by 
which, through the medium of some third 
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person acting as trustee, p,rovision is made by not a semblance of it, nor a mere fanciful ap
a husband for separation from his, wife and proximation to or designation of the offense. 
for her separate maintenance. Whitney v. Com. v. Pratt, 132 Mass. 247 ; Commonweatlh 
Whitney, 15 Misc. 72, 36 N. Y. S. 891, 892. v. Brue, 284 Pa. 294, 131 A. 367, 368. 

-Deed of settlement. A deed formerly used 
in England for the formation of joint stock 
companies constituting certain persons trus
tees of the partnership property and contain
ing regulations for the management of its pri
vate affairs. They are now regulated by ar
ticles of association. 

-Deed of trust. An instrument in use in many 
states, taking the place and serving the uses 
of a common-law mortgage, by which the le
gal title to real property is placed in ont or 
more trustees, to secure the repayment of a 
sum of money or the performance of other 
conditions. Bank v. Pierce, 144 Cal. 434, 77 
Pac. 1012. See Trust Deed. 

-D eed pol l .  A deed which is made -by one 
party only. See Hawkins v. Corbit, 83 Okl. 
275, 201 P. 649: 653. A deed in which only 
the party making it executes it or binds him
self by it as a deed. 3 Washb. R. P. 311. 
I t was originally so called because the edge 
of the paper or parchment was polled or cut 
in a straight line, wherein it  was distinguish
ed from a deed indented or indenture. As to 
a special use of this term in Pennsylvania in 
colonial times, see Herron v. Dater, 120 U. S. 
464, 7 S. Ct. 620, 624, 30 L. Ed. 748 (citing 
Evans v. Patterson, 71 U. S. [4 Wall.] 224, 
18 L. Ed. 3ge). 

-Deed to lead uses. A . deed made before a 
fine or cominon recovery, to show the object 
thereof. 

-Gratuitous deed. One made without consid
eration. 2 Steph. Com. 47. 

As to "Quitclaim" deed, "Tax" deed, 
"Trust" deed, and "\\T arranty" deed, see those 
titles. 

D EEM.  To hold ; consider ; adjudge ; con
demn ; determine ; treat as if ; construe. 
Cory v. Spencer, 67 -Kan. 648, 73 Pac. 920, 
63 L. R. A. 275 ; Blaufus v. People, 69, N. Y. 
111, 25 Am. Rep. 148 ; U. S. v. Doherty (D. 
C.) 27 J:!'ed. 730 ; Leonard v. Grant (C. C.) 5 
Fed. 11 ; Douglas v. Edwards (C. C. A.) 298 
J:!'. 229, 237 ; In re S'chmidt's Estate, 134 
Wash. 52'5, 236 P. 274, 275 ; State v. Holmes, 
133 Wash. 543 , 234 P. 275, 276 ; In re Green's 
Estate, 99 Misc. 582, 164 N. Y. S. 1063 , 1083 ; 
Harder v. Irwin (D. C.)" 285 F. 402, 404 ; State 
v. District Court of Eighth Judicial Dist. in 
and for Cascade County, 64 Mont. 1<81, 208 P. 
952, 955 ; First Nat. Bank v. Dodd, 11<8 Or. 
1, 245 P. 503, 504. But see Kleppe v. Odin 
Tp., McHenry County, 40 N. D. 595, 169 N. 
W. 313, 314, which gives "deemed" the force 
of only ' a "disputa-ble presumption," or of 
prima facie evidence. When, hy statute, cer
tain acts are "deemed" to be a crime of a 
particular nature, they are such crime, and 

D E EMSTE RS. Judges in the Isle of Man, 
who decide all controversies without process, 
writings, or any charges. These judges are 
chosen by the people, and are said by Spelman 
to be two in number. Spelman. 

D E E R-F ALD. A park or fold for deer. 

D E E R-HAYES. Engines or great nets made 
of cord to catch deer. 19 Hen. VIII. c. 11. 

D E FACE. To mar or destroy the face (that 
is, the physical appearance of written or in- , 
scribed characters as expressive of a definite 
meaning) of a written instrument, signature, 
inscription, etc., by obliteration, erasure, can
cellation, or superinscription, so as to render 
it illegible or unrecognizable. Linney v. 
State, 6 Tex. 1, 55 Am. Dec. 756. See Cancel. 
In re Parsons' Will, 195 N. Y. S. 742, ' 745, 119 
Misc. 26. Also used in respect of injury to 
monument, buildings and other structures. 
Saffell v. State, 113 Ark. 97, 167 S. W. 483. 

D E FA LCAT I O N. The act of a defaulter ; 
misappropriation of trust funds or money 
held in any fiduciary capacity ; failure to 
propel ly account for such funds. Usually 
spoken of officers. of corporations or public 
officials. In re Butts (D. C.) 120 F. 970 ; Craw
ford v. Burke, 201 Ill. 581, 66 N. E. 833. 

Also set-off. The diminution of a. debt or 
claim by deducting from it a smaller claim 
held by the debtor or payor. Iron 'Works v. 
Cuppey, 41 Iowa, 104 ; Houk v. Foley, 2 Pen. 
& W. (Pa.) 250 ; McDonald v. Lee, 12 La. 435. 

D E F  A LI<. To set off one claim against an
other ; to deduct a debt due to one from a 
debt which one owes. Johnson v. Signal Co., 
57 N. J. Eq. 79, 40 A. 193 ; Pepper v. Warren, 
2 Marv. (Del.) 225, 43 A. 91 ; Burris v. Boone, 
4 Boyce (Del.) 148, 86 A. 730. This verb cor
responds only to fhe second meaning of "de
falcation" as given above ; a public officer or 
tru�tee who misappropriates or embezzles 
funds in his hands is not said to "defalk." 

D E FAMAT I ON.  The taking from one's repu
tation. The offense of injuring a person's 
character, fame, or reputation by false and 
malicious statements. The term seems to in
elude both libel and slander. Printing Co. v. 
Moulden, 15 Tex. Civ. App. 574, 41 S. W. 381 ; 
Moore v. Francis, 121 N. Y. 199, 23 N. E. 1127, 
8 J..I. R. A. 214, 18 Am. St. Rep. 810 ; Hollen
beck v. Hall, 103 Iowa, 214, 72 N. W. 518, 39 
L. R. A. 734, 64 Am. St. Rep. 175 ; Shaw v. 
Bender, 90 N. J. Law, 147, '100 A. 196, 197 ; 
Gundram v. Daily News Pub. Co., 175 Iowa, 
60, 156 N. W. 840, 841. 

D E FAMATORY PER QUOD. In respect · of 
words: Those which require an 'allegation of 
facts, aside from the words contained in the 
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article, by way of innuendo, to show wherein 
the words used libel the plaintiff, in order to 
state a cause of action in a complaint. - Row
an v. Gazette Printing Co., 74 Mont. 326, 239 
P. 1035, 1037. 

D E FAMATORY . P E R  SE. In respect of 
words : Those which by themselves, and as 
such, without reference to extrinsic proof, 
injure the reputation of the person to whom 
they are applied. Manley v. Harer, 73 Mont. 
253, 235 P. 757, 758. 

D E FA M ES. L. Fr. Infamous. Britt. c. 15. 

D E FA U LT. The omission or failure to ful
fill a duty, observe a promise, discharge an 
obligation, or perform an agreement. State 
v. Moores, 52 Neb. 770, 73 N. W. 299 ; Osborn 
v. Rogers, 49 Hun, 245, 1 N. Y. Supp. 623 ; 
Mason v. Aldrich, 36 Minn. 283, 30 N. W. 884 ; 
'Walsh v. Methodist Episcopal Church South, 
of Paducah (Tex. Civ. App.) 173 S. W. 241, 
244 ; Daly v. Haight, 170 App. Div. 469, 
156 N. Y. S. 538, 541 ; Early-Foster Co. v. 
Gottlieb (Tex. Civ. App.) 214 S. W. 520, 522 ; 
Amdur v. Shapiro, 220 App. Div. 460, 221 N. 
Y. S. 641, 642 ; Halverhout v. Southwestern 
Milling Co., 97 Kan. 484, 155 P. 916, 917 ; 
Southern Transp. Co. v. Unkel (D. C.) 236 F. 
779, 782 ; The Olaf (D. C.) 248 F. 807, 811 � 
The Nivose (D. C.) 291 F. 412, 414 ; P. Dough
erty Co. v. 2,471 Tons of Coal Ex Barge Ann
apolis (D. C.) 278 F. 799, 801. 

I n  Practice 

Omission ; neglect or failure of 'any party 
to take step required of him i.n progress of 
cause. When a defendant in an action at law 
omits to plead within the time allowed him 
for that purpose, or fails to appear on the 
trial, he is said to make default, and the judg
ment entered in the former case is technically 
called a "judgment by default." 3 Bl. Comm. 
396 ; 1 Tidd, Pl'. 562 ; Page v. Sutton, 29 Ark. 
306 ; Gregson v. Superior Court, 46 R. I. 36� 
128 A. 221, 222. 

DERO'!' 

F.(2d) 984, 986 ; Mason v. Finley, 129 S. 0. 367, 
124 S. E. 780, 782 ; McCrimmon v. National 
Bank of Savannah, 25 Ga. App. 825., 105 S. E. 
44, 45 ; Kinney v. Heatherington, 38 Okl. 74, 
131 P. 1078, 1082. 

I n  Conveyancin g  

A collateral deed made a t  the same time 
with a feoffment or other conveyance, con
taining certain conditions, upon the perform
ance of which the estate then created may be 
defeated or totally undone. 2 Bl. Comm. 327 ; 
Co. Litt. 236, 237. 

An instrument accompanying a bond, recog
nizance, or judgment, containing a condition 
which, when performed, defeats or undoes it. 
2 Bl. Comm. 342 ; Co . .  Litt. 236, 237 ; Miller 
v. Quick, 158 Mo. 495, 59 S. W. 955 ; Harrison 
v. Philips' Academy, 12 Mass. 456 ; Lippincott 
v. Tilton, 14 N. J. Law, 361 ; Nugent v. Riley, 
1 Metc. (Mass.) 119, 35 Am. Dec. 355. 

D E FEAS I BLE. Subject to be defeated, an
nulled, revoked, or undone upon the happen
ing of a future event or the performance of a 
condition subsequent, or by a conditional 
limitation. Usually spoken of estates and in
terests in land. For instance, a mortgagee's 
estate is defeasible (liable to be defeated) by 
the mortgagor's equity of redemption. Penick 
v. Atkinson, 139 Ga. 649, 77 S. E. 1055, 1057, 
46 L. R: A. (N. S.) 284, Ann. Cas. 1914B, 842 ; 
Elkins v. Thompson, 155 Ky. 91, 159 S. W. 
617, 618 ; Robb's Guardian v. Orm's Ex'r, 
164 Ky. 752, 176, S. W. 221, 223 ; Cooper's 
Adm'r v. Clarke, 192 Ky. 404, 233 S. W. 881 , 
882 ; Murphy v. Murphy, 182 Ky. 731, 207 S. 
W. 491, 493. 
DEFEAS I B LE F EE. An estate in fee that is 
liable to be defeated by some future contin
gency ; e. g., a vested remainder which might 
be defeated by the death of the remainderman 
before the time fixed for th� taking effect of 
the devise. Forsythe v. Lansing, 109 Ky. 518, 
59 S. ,V. 854' ; Wills v. Wills, 85 Ky. 486, 3 S. 
W. 900. 

D E FEAS I BLE T I T LE. One that is liable to 
be annulled or made void, but not one that is 

-Default of issue. F'ailure to have living chil- already void or an absolute nUllity. Elder v. 
dren or descendants at a given time or fixed Schumacher, 18 Colo. 433, 33 P. 175. 

I n  General 

point. George v. Morgan, 16 Pa. 106 ; In re 
Van Cleef, 157 N. Y. S. 549, 551, 92 Misc. 689. 

-Defau lter. One who makes default. One 
who misappropriates money held by him in an 
official or fiduciary character, or fails to ac-
count for such money. 

-

-J udg ment by defa,u lt. One entered upon the 
failure of a party to appear or plead at the 
time appointed. See Judgment: 

D EF EAT. To prevent, frustrate, or circum
vent ; as in the phrase "hinder, delay, or de
feat creditors." Coleman v. Walker, 3 Mete. 
(Ky.) 65, 77 Am. Dec. 163 ; 'Valker v. Sayers, 
5 Bush (Ky.) 581 ; Reuff-Griffin Decorating 
Co. v. Wilkes, 191 S. W. 443, 446, 173 Ky. 566. 

To overcome or prevail against in any con
test ; as in speaking of the "defeated party" 
in an action at law. Wood v. Bailey, 21 Wall. 

D EF EASANCE. An instrument which de-
642, 22 L. Ed. 689 ; Goff v. Wilburn (Ky.) 79 
S. W. 233. 

feats the force or operation of some other To annul, lmdo, or terminate ; as, a title 
deed or estate. That which is in the same or estate. See Defeasible. 
deed is called a "condition" ; and that which 
is in another deed is a "defeasance." Com. DEFECT. The want or absence of some ie
Dig. "Defeasance." Beindorf v. Thorpe, 90 gal requisite ; deficiency ; imperfection ; in
Ok!. 191, 203 P. 475, 477 ; In re Sachs (D. C.) 21 . sufficiency. Haney-Campbell Co. v. Creamery 



'DEFECT IN HIGHWAY OR S,TREET 

Ass'n, 119 Iowa, 188, 93 N. W. 297 ; Bliven v. 
Sioux Oity, 85 Iowa, 346, 52 N. W. 246 ; Stab
ler v. Adamson, 73 Mont. 490, 237 P. 483, 486 ; 
Phillips v. Tuscaloosa County, 212 Ala. 357, 
102 So. 720., 721 ; Lamberti v. Neal, 253 Mass. 
99, 148 N. E. 463, 465 ; Wells v. C. A. Agar 
& Co., 176 App. Div. 495, 162 N. Y. S. 10.78 ; 
Sappenfield v. National Zinc 00., 94 Kan. 22, 
145 P. 862, 863 ; Wiley v. Solvay Process 
Co., 215 N. Y. 584, 109 N. E. 60.6, 608, Ann. Oas. 
1917A, 314 ; Payne v. Harris (T-ex. Oiv. App.) 
228 S. W. 350, 353 ; Id. (Com. App.) 241 s. 
W. lOGS, 10.10. 

D E.FE,CT I N  H I G H WAY 'OR STR EE,T. Ordi
narily anything in the condition or state of 
highway or street that renders it unreason
ably safe for travel. Valvoline Oil Co. v. 
Town of Winthrop, 235 Mass. 515, 126 N. E. 
895, 896 ; Story v. Board of Com'rs of Brown 
County, 116 Kan. 300, 226 P. 772, 773 ; Wolf 
v. State, 122 Misc. 381, 20.2 N. Y. S. 754, 756 ; 
Titus v. Town of Bloomfield, 80 Ind. App. 
483, 141 N. E. 360 ; Burnett v. Oity of Green
ville, 106 S. O. 255, 91 S. E . .. 20.3, AIlll. Cas. 
19180, 363 ; Earle v. Inhabitants of Town of 
Ooncord, 260 Mass. 539, 157 N. E. 628, 629, 
53 A. L. R. 762 ; Sexton v. City of Rock Hill, 
10.7 S. C. 50.5, 93 S. E. 180, 181. 

D EF ECT I N  MAC H I NERY. Under Oode 
1907, § 3910., subd. 1, making the master lia
ble for injury from defects in the condition 
of works or machinery, it is essential that 
there be inherent condition of a permanent 
nature which unfits machine for its uses, 
some weakness of construction with reference 
to the proposed uses, some misplacement of 
parts, or the absence of some part, some in
nate abnormal quality rendering its use dan
gerous, or some obstade to the use or the way 
of use which is� part of the cop.dition of the 
machinery itself. Caldwell-Watson Foundry 
& Machine Co. v. Watson, 183 Ala. 326, 62 So. 
859, 862. 

D EF E,CT OF FORM . An imperfection in the 
style, manner, .arrangement, or non-essential 
parts of a legal instrument, plea, indictment, 
etc., as distinguished from a "defect of sub
stance." See infra. 

D E.FE CT OF PART I ES,. In pleading and 
practice. Insufficiency of the parties before 
a court in any given proceeding ' to give it 
jurisdiction and authority to 'decide the con
troversy, arising from the omission or failure 
:to join plaintiffs or defendants who should 
have been brought in ; never applied . to a 
superfluity of parties or the improper addi
tion of plaintiffs or defendants. ' Mader v. 
Plano Mfg. Co., 17 S. D. 553, 97 N. W. 843 ; 
Railroad Co. v. Schuyler, 17 N. Y.' 6OS ; Palm
er v. Davis, 28 N. Y. 245 ; Beach v. Water Co., 
25 Mont. 379, 65 P. 111 ; Weatherby v. Meikle
john, 61 Wis. 67, 20 No' W. 374 ; Stinclicomb v. 
Patteson, 66 Okl 80, 167 P. 619, 620 ; Baird 'V. 
'Meyer, 55 N� D. 930., 215 N. W. 542, 544, 56. 
A. L. R. 175 ; Fisher v. Collver, 121 Or. 173, 
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254 P. 815, 816 ; Harris v. Oheetham (Sup.) 
180 N. Y. S. 106, 108 ; Rich v. Fry, 196 Ind. 
30.3, 146 N. E. 393, 396 ; Gagle v. Besser, 162 
Iowa, 227, 144 N. 'V. 3, 4 ;  Wolf v. Eppenstein, 
71 Or. 1, 140 P. 751 , 754 ; Aaron v. Security 
Inv. Co., 51 S. D. 53, 211 N. W. 965, 967 ; Ram
sey v. Hughes, 212 Ky. 715, 280 S. W. 99, 100. ; 
Kirton v. Howard, 137 S. C. 11, 134 S. E. 859, 
869. 

D EF ECT OF SUBSTA NCE. An imperfection 
in the body or substantive part of a legal in
strument, plea, indictment, etc. , consisting 
in the omission of something which is essen
tial to be set forth. State v. Startup, 39 N. 
J. Law, ' 432 ; Flexner v. Dickerson, 65 Ala. 
132. 
D E,FECT I V E. Lacking in some particular 
which is essential to the completeness, legal 
sufficiency, or security of the object spoken of ; 
as a "defective" highway or bridge (Mnnson 
v. Derby, 37 Conn. 310., 9 Am. Rep. 332 ; Whit
ney v. Ticonderoga, 53 Hun, 214, 6 N. Y. S. 
844) ; machinery (Machinery Co. v. Brady, 
60 Ill. App. 379 ; Riccio v. Town of Plainville, 
106 Conn. 61, 136 A. 872, 873 ; Horton v. Mac
Donald, 105 Conn. 356, 135 A. 442, 444 ; Chan
ey v. Village of Riverton, 104 Neb. 189, 177 
N. W. 845, 846, 10 A. L. R. 244 ; Pasold v. 
Town of Dewitt, 198 Iowa, 966, 20.0 N. W. 595 ; 
Bryan v. City of West Palm Beach, 75 Fla. 
19, 77 So. 627 ; Detroit Automatic Scale Co. v. 
G. B. R. Smith Milling Co. [Tex. Civ. App.] 
217 S. W. 19S) ; writ or recognizance (State v. 
Lavalley, 9 Mo. 836 ; McArthur v. Boynton, 19 
Colo. App. 234, 74 P. 542) ; or title (Oopertini 
v. Oppermann, 76 Cal. 181, 18 P. 256). 
D E FECT I VE O R. I NSU FF I C I ENT S P E.C I F I .  
CATI ONS BY PAT ENTEE,. Any failure ei
ther to describe or to claim the complete in
vention upon which the application for pat
ent is founded. Robert v. Krementz (C. C. A.) 
243 F. 877, 881. 

D E.FECT I V E  T I TLE. To negotiable paper 
within Negotiable Instruments Law. The ti
tle of a person who obtains instrument or any 
signature thereto by fraud, duress, or force 
and fear, or other unlawful means, or for 
an illegal consideration, or when he nego
tiates it in breach of faith or under such cir
cumstances as amount to fraud. Stevens v. 
�ierce, 79 0 kl. 290, 193 P. 417� 18 A. L. R. 7 ;  
Putnam v. Ensign Oil 00., 272 Pa. 30.1, 116 
A. 285, 286 ; German-American Nat. Bank v. -
Kelley, 183 Iowa, 269', 166 N. W. 1053 ; Com
mercial Security Co. v. Jack, 29 N. D. 67, 
150 N. W. 400, 461 ; First Nat. Bank of Man
kato v. Carey, 153 Minn. 246, 190 N. W. 182, 
183 ; Citizens' Bank & Trust Co. v. Limp
.r�ght, ,93 Wash. 361, 160 P. 1046, 1047 ; Dan
iels v. Bunch, 69 Oklo 113, 172 P. 1086, 1088 ; 
Finkelstein V. Fine, 182 App. Div.- 521, 169 
N. Y. S. 772, 773 ; Midland Nat. Bank of Min
neapolis v. Farmers' Oo-op. Elevator 00., 157 
Minn. -348, 196 N. W. 275, . 277. 

DEFECTUS. Lat. Defect ; default ; want ; 
imperfection ; disqualification. 
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Challenge Propter Defectum DEFENDER. In Scotch and canon law. A. 
A challenge to a .juror on account of some defendant. 

legal disqualification, such as infancy, etc. D E FE N D E R  O F  T H E FAITH.  A p�culiar 
See Challenge. title belonging to the sovereign of England, 

as that of "Catholic" to the king of Spain, Defectus Sanguinis and that of "Most Christian" to the king of 
Failure of the blood, i. e., failur� or want France. These titles were originally given by 

of issue. 

D E FEN D .  To prohibit or forbid. To deny. 
To contest and endeavor to defeat a claim or 
demand made against one in a court of justice. 
Boehmer v. Irrigation Dist. 117 Cal. 19, 48 P. 
908. To oppose, repel, or resist. 

In covenants of warranty in deeds, it means 
to protect, to maintain or keep secure, to 
guaranty, to agree to indemnify. 

D E F E N DANT. The person defending or 
denying ; the party against whom relief or 
recovery is sought in an action or suit. Jew
ett Car C.o. v. Kirkpatrick Const. Co. (C. C.) 
107 F. 622 ; Brower v. Nellis, 6 Ind. App. 
323, 33 N. E. 672 ; Tyler v. State, 63 Vt. 300, 
21 A. 611 ; Insurance Co. v. Alexandre (D. C.) 
16 F. 281 ; Siekmann v. Kern, 136 La. 1068, 
68 So. 128 ; Glassman v. Behr, 181 Ill. App. 
258, 259 ; Ferguson v. Montgomery, 148 Ark. 
83, 229 S. W. 30, 36 ; Boyd v. Lambert, 58 Old. 
,197, 16.0 P. 586, 587 ; Friedman v. Blauner, 
227 N. Y. 327, 125 N. E. 443, 444 ; Allison v. 
Richardson (Tex. Civ. App.) 171 S .. W. 1021, 
1022 ; Graham Bros. Aktiebolag v. St. Paul 
Fire & Marine Ins. Co., 126 Misc. 32, 212 
N. Y. S. 380, 381. 

In common usage, this term Is applied to the 
party put upon his defense, or summoned to an
swer a charge or complaint, in any species of 
action, civil or criminal, at law or in equity. Strict
ly, however, . it does not apply to the person against 
whom a real action is brought, for in that pro
ceeding the technical usage is to call the parties 
respectively �e "demandant" and the "tenant." 

-Defendant in error., The distinctive term ap
propriate to the party against whom a writ 
of error is sued out. 

-Principal defe,ndant. One who has an inter
est in the controversy presented by the bill, 
and whose presence is requisite to the com
plete and partial adjudication of the contro
versy. Bird v. Sleppy, 265 Pa. 29'5, 108 A. 
618, 619. 

D E FENDARE.  To answer for ; to be respon
sible for. Medley. 

D EF E N D E M US. Lat. A word used in 
grants and donations, ,vhioh binds the donor 
and his heirs to defend the dOI;lee, if any 
one go about to lay any incumbrance on the 
thing given other than what is contained in 
the deed of donation. Bract. I. 2, c. 16. 

D E F E N D ER. (Fr.) To deny ; to defend ; to 
conduct a suit for a defendant ; to forbid ; 
to prevent ; to protect. 

the popes of Rome ; and that of Defenso-r 
Jt'idei was first conferred by Pope Leo X. on 
King Henry VIII., as a reward for writing 

. against Martin Luther ; and the bull for it 
bears date quinto If1u8 Octob., 1521. Enc. 
Lond. 

D E F E N D E R E  SE P E R  C O R P U S  S U U M .  To 
offer duel or ' cO'mbat as a legal trial and ap
peal. Abolished by 59 . Geo. III. § 46. See 
Battel. 

D E F EN D E R E  U N I CA MAN U. To wage law ; 
a denial O'f an accusation upon oath. See 
Wager of Law. 

D E F E N D  I T  V I M  ET I NJ U RI A M .  He de
fends the force and injury. Fleta, lib. 5, c. 39, 
§ 1. 

D EF E N D O U R. L. Fr. A defender or defend
ant ; the party accused in an appeal. Britt. 
c. 22. 

D EFEN E RAT I ON. The act of lending mO'n
ey on usury. 

O EF EN SA. In old English law. A park Qr 
place fenced in for deer, and defended as 
a property and peculiar for that use and serv
ice. Cowell. 

D EF ENSE. That which is 'offered and al
leged by the party proceeded against in an ac
tion or suit, as a reason in law or fact why 
the plaintiff shO'uld not recover or establish 
what he seeks ; what is put fO'rward to' de
feat an action. More properly what is s'llffi
cient when offered for this purpose. In eith�r 
of these senses it may be either a denial, jus
tification, or confession and avO'idance O'f the 
facts averred as a ground of actiO'n, or an 
exception to their sufficiency in PO'int of law. 
Whitfield v. Insurance 00. (C. C.) 125 F. 270 ; 
Miller v. Martin, 8 N. J. Law, 204 ; Baier v. 
Humpall, 16 Neb. 1127, 20 N. W. 108; . Rail� 
road Co. v. Hinchcliffe, 34 Misc. 49, 68 N. Y. 
S. 556 ; Brower v. Nellis, 6 Ind. App. 323, 33 
N. E. 672 ; Waterford Lumber Co. v. Jacobs, 
132 Miss. 638, 97 So. 187, 189 ; State v. Nor
man, 103 Ohio St. 541, 134 N. E. 474 ; First 
State Bank of Bazen v. Radke, 51 N. D. 246, 
199 N. W. 930, 937, 35 A. L. R. 1355. 

In a stricter sense, defense is used to' de
note the answer made by the defendant to', the 
plaintiff's action, by demurrer or plea at law 
or answer in equity. This is the meaning of 
the term in Scotch law. Ersk. Inst. 4, 1, 66. 

Hal! defense was that which was made by the 
form "defends the force and injury, and says," 
(defendit vim et injuriam, et dicit.) 

Fun defense was that which wa.s made by the 
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form "defends the force and injury when and where 
it shall behoove him, and the damages, and what
ever else he ought to defend," (defendit v"im et 
injt�riam quando et ubi curia consideravU, et damna 
et quicquid quod ipse defendere debet, et dicit,) 
commonly shortened into "defends the force and in
jury when," etc. Gilb. Com. PI. 188 ; 8 Term, 632 ; 
3 Bos. & P. 9, note ; Co. Litt. 127b. 

In matrimonial suits, in England, defenses are 
divided into ab8o�ute, i. e., such as, being estab
lished to the satisfaction of the court, are a com
plete answer to the petition, so that the court can 
exercise no discretion, but is bound to dismiss the 
petition ; and discretionary, or such as, being es
tablished, leave to the court a discretion whether 
it will pronounce a decree or dismiss the petition . 
Thus, in a suit for dissoluton, condonation is an 
absolute, adultery by the petitioner a discretionary, 
defense. Browne, Div. 30. 

Defense also means the forcible repelling of 
an attack made unlawfully with force and 
violence. 

In old statutes and records, the term means 
prohibition ; denial or refusal. Enconter Ze 
defense et Ze commandeme1tt de roy ;  against 
the prohibition and commandment of the king. 
St. Westm. 1, c. 1. Also a state of severalty, 
or of several or exclusive occupancy ; a state 
of inclosure. 

Affidavit of Defense 

See Affidavit. 

Affirmative Defense 

See t11,at title. 

Equitable Defense 

In li.nglish practice, a defense to an action 
on grounds which, prior to the passage of the 
common-law procedure act (17 & 18 Vict. c. 
125), would have been cognizable only in a 
court of equity. In American practice, a de
fense which is cognizable in a court of equity, 
but which is available there only, and not in 
an action at law, except under the reformed 
codes of practice. Kelly v. Hurt, 74 Mo. 570 ; 
New York v. Holzderber, 44 Misc. 509, 90 N. 
Y. S. 63. 

F rivolous Defense 

One which at first glance can be seen to 
be merely pretensive, setting up some ground 
which cannot be sustained by argument. 
Dominion Nat. Bank v. Olympia Cotton Mills 
(C. C.) 128 F'. 182. 

Legal Defense 

(1) A defense which is complete and ade
quate in point of law. (2) A defense which 
may be set up in a court of law ; as distin
guished from an "equitable defense," Which 
is cognizable only in a court of equity or court 
possessing equitable powers. 

Me,ritorious Defense 

One going to the merits, substance, or essen
tials . of the case, as distinguished from dUa-
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tory or technical objections. Cooper v. Lum
ber Co., 61 Ark. 36, 31 S. W. 981. 

Partial Defense 

One which goes only to a part of the. cause 
of action, or which only tends to mitigate the 
damages to be awarded. Carter v. Bank, 33 
Misc. 128, 67 N. Y. S. 300. 

Pe,re m ptory Defense 

A defense which insists that the plaintiff 
never had the right to institute the suit, or 
that, if he had, the original right is extin
guished or determined. 4 Bouv. lnst. No. 
.4206. 

Prete'l"m itted Defense 

One which was available to a party and of 
' which he might have had the benefit if he 
had pleaded it in due season, but which can
not afterwards be heard as a basis for af
firmative relief. Swennes v. Sprain, 120 Wis. 
68, 97 N. W. 511. 

Sham D efense 

A false or fictitious defense, interposed in 
bad faith, and manifestly untrue, insufficient, 
or irrelevant on its face. 

Self-defense 
See that title. 

DEFENSE AU F O N D  EN D R O I T  (called, al
so, defense en droit). A demurrer. 2 Low. C. 
278. . See, also, 1 Low. C. 216. 

D E F ENSE AU F O N D  EN FA I T. The gen
eral issue. 3 Low. O. 421. 

DEFENSIVA. In old English law. A lord or 
earl of the marches, who was the warden and 
defender of his country. Cowell. 

D EF ENSI VE ALLEGAT I ON.  In English ec
clesiastical law. A species of pleading, where 
the defendant, instead of denying the plain
tiff's charge upon oath, has any circumstances 
to offer in his defense. This entitles him, in 
his turn, to the plaintiff's answer upon oath, 
upon Which he may proceed to proofs as well 
as his antagonist. 3 Bl. Comm. 100 ; 3 Steph. 
Comm. 720. 

D EFENSiVE WAR. A war in defense. of, or 
for the protection of, national rights. It 
may be defens'ive in its principles, though 
offensive in its operations. 1 Kent, Comm. 50, 
note. 

D E F ENSO. That part of any open field or 
place that was allotted for corn or hay, and 
upon which there was no common or feeding, 
was anciently said to be in detemo ; so of any 
meadow ground that was laid in for hay only. 
The same term was applied to a wood where 
part was inclosed or fenced, to secure the 
growth of the U:llderwood from the injury of 
cattle. . Cowell. 
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In the Civil Law 

A defender ; one who assumed the defense 
of another's case in court. Also an advocate. 
A tutor or curator. 

I n  Canon Law 

The advocate or patron of a church. An 
officer who had charge of the temporalities of 
the church. 

I n Old  EngUsh Law 

A guardian, defender, or protector. The 
defendant in an action. A person v�uched in 
to warranty. 

I n  General 

-Defensor civitatis. Defender or protector of 
a city or municipality. An officer under the 
Roman empire, whose duty it was to protect 
the peDple against the injustice of the magis
trates, the insolence of the subaltern officers, 
and the rapacity of the money-lenders. Schm. 
Oivil Law, Introd. 16 ; Cod. 1, 55, 4. He had 
the powers of a judge, with jurisdiction of 
pecuniary causes to a limited amount, and the 
lighter species of offenses. Cod. 1, 55, 1 ;  Nov. 
15, c. 3, § 2 ;  Id. c. 6, § 1 :  He had also the 
care of the public records, and powers similar 
to those of a notary in regard to the execu
tion of wills and conveyances. 

-Defensor fidei. Defender of the faith. See 
Defender. 

D E FENSUM. A prohibition. 
of land ; any fenced ground. 
Const. Hist. See Defenso. 

An inclosure 
Medley, Eng. 

D E F E R R ED. Delayed ; put off ; remanded ; 
postponed to a future time. 

D EF E RRED L I F E  AN N U I T I ES. In Eng
lish law. Annuities for the life of the pur
chaser, but not commencingt until a date sub
sequent to the date of buying them, so that, 
if the purchaser die before that date, the 
purchase money is lost. Granted by the com
'missioners for reduction of the national debt. 
See 16 & 17 Vict. c. 45, § 2. Wharton. 

D E F E R R E D  STO C I<. See Stock. 

D EF I C I E NCY. A lack, shortage, or insuffi
ciency. The difference between the total 
amount of the debt or payment meant to be 
secured by a mortgage and that realized on 
foreclosure and sale when less than the total. 
A judgment or decree for the amonnt of such 
deficiency is called a "deficiency judgment" 
or "decree." Goldsmith v. Brown, 35 Barb. 
(N. Y.) 492. 

Technically speaking, there is  no such thing un
der our law as a "deficiency judgment" in the sense 
that a formal judgment of that description is ren
dered by the court, or entered by the clerk for the 
amount not made by the sale of the mortgaged 
property. There is only the original judgment for 
the full amount of the indebtedne,ss, upon which a 
deficiency may exist after the issuance and re-

D'EFINE 

turn of the special execution, o,r even perhaps of 
one or more general executions in addition. It 
has nevertheless been customary in ordinary par
lance to refer to the amount still due after the 
return of the special execution as a "deficiency 
judgment." Bank of Douglas v. Neel, 30 Ariz. 375, 
247 P. 132, 134. 

D E F I C I  ENCY B I L L. In parliamentary 
practice, an appropriation bill covering items 
of expense omitted from the general appro
priation bill or bills, or for which insufficient 
appropriations were made. If intended to 
cover a variety of such items, it is commonly 
called a "general deficiency bill ;" if intended 
to make provision for expens,es which must be 
met immediately, or which cannot wait the 
ordinary course of the general appropriation 
bills, it is called an "urgent deficiency bill." 

Detic,iente uno  sangu ine non potest esse hreres. 
3 Coke, 41. One blood being wanting, he can
not be heir. But see 3 & 4 Wm. IV. c. 106, § 
9, and 33 & 34 Vict. c. 23, § 1. 

D E F I C I T. Something wanting, generally in 
the accounts of one intrusted with money, or 
in the money received by him. Mutual L. & B. 
Ass'n v. Price, 19 Fla. 135. 

D E F I  LE. To debauch, deflower, or corrupt 
the chastity of a woman. The term does not 
necessarily imply force or ravishment, nor 
does it connote previous immaculateness. 
State v. Montgomery, 79 Iowa, 737, 45 N. W. 
29,2 ; State v. F'ernald, 88 Iowa, 553, 55 N. W. 
534. 

D E F I  LEM ENT. Uncleanness ; impurity ; 
corruption of morals or conduct. Young v. 
State, 194 Ind. 221, 141 N. E. 309, 311. 

D E F I N E. To explain or state the exact 
meaning of words and phrases ; to settle, to 
establish or prescribe authoritatively, to make' 
clear, to establish boundaries; U. S. v. Smith, 
5 Wheat. 160, 5 L. Ed. 57 ; Walters v. Rich
ardson, 93 Ky. 374, 20 S. W. 279 ; Miller v. 
Improvement Co., 99, Va. 747, 40 S. E. 27, 86 
Am. St. Rep. 924 ; Gould v. Hutchins, 10 Me. 
145. To declare that a certain act shall con
stitute an offens·e is defining that offense ; 
U. S. v. Arjona, 120 U. S. 488, 7 S. Ct. 628, 
30 L. Ed. 728 ; Guy L. Wallace & Co. v. Fer
guson, 70 Or. 306, 141 P. 542 ; State v. Gard
ner, 151 La. 874, 92 So. 368, 370 ; Morrison 
v. Fai'mers' & 'l"raders' State Bank, 70 Mont. 
146, 225 P. 123, 125. 

"An examination of our Session Laws will show 
that 

'
acts have frequently been passed, the consti

tutionality of which has never been questioned, 
where the powers and duties conferred could not 
be considered as merely explaining or making more 
clear those previously conferred or attempted to 
be, although the word 'define' was used in the title. 
In legislation it is frequently used in the creation, 
enlarging, and extending the powers and duties of 
boards and officers, in defining certain offenses and 
providing punishment for the same, and thus en
larging and extending the scope of the criminal 
law. And it is properly used in the title where the 
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object of the act is to determine or fix boundaries, 
more especially where a dispute has arisen con
cerning them. It is used between different govern
ments, as to define the extent of a kingdom or coun
try." People v. Bradley, 36 Mich. 452. 

D E F I N I T E. Fixed, determined, defined, 
bounded. Board of Sup'rs of Yavapai County 
v. Stephens, 20 Ariz. 115, 177 P. 261, 262 ; 
Kintner v. Atlantic Communication Co. (0. 
C. A.) 240 F. 716, 721. 

A definite failure of issue occurs when a precise 
time is fixed by a will for a failure of issue. An 
indefinite failure of issue is the period when the 
issue of the first taker shall become extinct and 
when there shall no longer be any issue of the 
grantee, but without reference · to a particular time 
or event ; Huxford v.  Milligan, 50 Ind. 546 ; Mc
Williams v. Havely, 214 Ky. 320, 283 S. W. 103, 105. 

D E F I N I T I O . Lat. Definition, or, more 
strictly, limiting or bounding ; as in the max
im Qf the civil law : Omnis dejinitio periculosa 
est, parum est enim ut non su bverti possit, 
(Dig. 50, 17, 202 ;) i. e., the attempt to bring 
the law within the boundaries of precise defi
nitions is hazardous, as there are but few 
cases in which such a limitation cannot be 
subverted. 

D E F I N I T I ON .  A description of a t4ing by 
its properties ; an explanation of the meaning 
of a word or term. Webster. The process Qf 
stating the exact meaning of a word by 
means of other words. WQrcester. See War
ner v. Beers, 23 Wend. (N. Y.) 103 ; Marvin v. 
State, 19 Ind. 181 ; Mickle v. Miles, 1 Grant, 
Gas. (Pa.) 328. Such a description of the 
thing defined, including all essential elements 
and excluding all nonessential, as to distin
guish it from all Qther things and classes. 
Porter v. Mapleton Electric Light, 191 IQwa, 
1031, 183 N. W. 803, 805 ; Wilson v. Else, 204 
'Iowa, 857, 216 N. W. 33, 37. 

D EF I N I T I VE. That which finally and com
pletely ends and settles a controversy. A 
definitive sentence or judgment is put in op
position to an interlocutory judgment. 
Thompson v. Graham, 246 Pa. 202, 92 A. 118, 
119. 

A distinction may be taken between a final and 
a definitive judgment. The former term is ap
plicable when the j udgment exhausts the powers 
of the particular court in which it is rendered ; 
while the latter word designates a judgment that 
is above any review or contingency of reversal. 
-0. S. v. The Peggy, 1 Cranch, 103, 2 L. Ed. 49. 

D EF I N I T I V E  SENTENCE. The, final judg
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entitled to' them. 3 Bl. Comm. 172 ; Phelps 
v. Baldwin, 17 Conn. 212. 

I n Scotch Law 

TO' resist the executiQn Qf the law ; to op
pose by force a public officer in the execution 
of his duty. Bell. 

D EFORCEM ENT. Deforcement is where a 
man wrongfully holds lands to' which another 
person is entitled. It therefore includes dis
seisin, abatement, discontinuance, and intru
sion. Co. Litt. 277b, 331b ; Foxworth v. 
White, 5 Strob. (S. C.) 115 ; Woodruff v. 
Brown, 17 N. J. Law, 2609 ; Hopper v. Hopper, 
21 N. J. Law, 543. But it is applied especial
ly to cases, not falling under those heads, 
where the person entitled to' the freehold has 
never had possession ; thus, where a lord has 
a seignory, and lands escheat to him p1'o:pter 
defeotum sanguinis, but the seisin is withheld 
from him, this is a defQrcement, and the per
son who withholds the seisin is called a "de
forceor." 3 Bl. Comm. 172. 

I n Scotch Law 

The opposition or resistance made to' mes
sengers Qr other public officers while they 
are actually engaged in the exercise of their 
offices. Ersk. Inst. 4, 4, 32. 

D EFORC I ANT. One who wrongfully keeps 
the owner Qf lands and tenements out Qf the 
possession of them. 2 Bl. Comm. 350. 

D E F O RC I AR E. L. Lat. To withhold lands 
or tenements from the rightful owner. This 
is a word Qf art which cannot be supplied by 
any Qther word. Co. Litt. 3310. 

D EF O RC I AT I O. L. Lat. In old English 
law. A distress, distraint, 0'1' seizure of goods 
for satisfaction Qf a lawful debt. Cowell. 

D EFORM I TY. In life insurance. Represen
tations in application for insurance that ap
plicant never had any "infirmity" or "deform
ity" must be construed as meaning deformity 
or infirmity Qf substantial character appar
ently materially impairing applicant's health 
and increaSing chance of death, which, if 
known, probably would have deterred com
pany from issuing policy. Travelers' Ins. CO'. 
v. Pomerantz, 207 N. Y. S. 81, 83, 124 Misc, 
250 ; Id., 246 N. Y. 63, 158 N. E. 21, 22 ; East
ern Dist. ,Piece Dye "W-orks v. Travelers' Ins. 
Co., 234 N. Y. 441, 138 N. E. 401, 404, 405, 26 
A. L. R. l�05. 

ment, decree, or sentence of an ecclesiastical D EFOSS I ON.  
court. 3 BI. Comm. 101. buried alive. 

The punishment of being 

D EFLORAT I O N .  Seduction Qr debauching. 
The. act by which a woman is deprived of her 
virginity. 

D EFO R'CE. 
In English Law 

To withhQld wrQngfully ; to withhQld the 
possessiQn · of lands from Qne whO' is lawfully 

D EFRAUD. To practice fraud ; to' cheat or 
trick ; to' deprive a person Qf property Qr any 
interest, estate, or right by fraud, deceit, 0'1,' 
artifice, People v. Wiman, 148 N. Y. 29, 42 
N. E. 408 ; Alderman v. People, 4 Mich. 424, 
69 Am. Dec. 321 ; U. S. v. Curley (C. 0.) 122 
F. 740 ; Weber v. Mick, 131 111. 520, 23 N. E. 
646 ; EdgeU v. Smith, 50 W. Va.. 349, 4() S. 
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E. 402 ;  Curley v. U. S., 130 F. 1, 64 O. O. A.. 
369 ; Utley v. State, 152 A.rk. 407, 238 S. W. 
607, 009; State v. Mastin, 277 Mo. 495, 211 
S. W. 15, 18 ; Hinshaw v. State, 188 Ind. 147, 
122 N. E. 418, 419 ; People v. Wilkins, 67 Oal. 
758, 228 P. 367, 368 ; Berry v. State, 153 Ga. 
169, 111 S. E. 669, 671, 35 A. L. R. 370 ; U. S. 
v. Walter, 263 U. S. 15, 44 S. Ct. 10, 11., 68 L. 
Ed. 137 ; People v. Holtzman, 272 Ill. 447, 112 
N. E. 370, 371 ; People v. Inas, 141 N. Y. S. 
212, 213, 79 Misc. 452 ; or by force or intimi
dation, Hammerschmidt v. U. S. _(C. C. A.) 
287 F. 817, 822. 

])EL CREDEltE 

student is advanced ill testimony of pro
ficiency in arts and sciences. CQmmonwealth 
v. New England Oollege of Chiropractic, 221 
Mass. 190, 108 N. E.. 895, 896. 

They are of pontifical origin. See 1 Schmidt, 
Thesaurus, 144 ; Vicat, Doctores ; Minshew, Dict. 
Bacheler ; Merlin, Repertoire Univ. ; Van Espen. 
pt. 1, tit. 10 ; Giannone, Istoria di Napoli, lib. xi. Co 
2, for a full account of this matter. 

D EH O RS. L. Fr. Out of ; without ; be
yond ; foreign to ; unconnected with. Dehors 
the record ; foreign to the record. 3 BI. 
Comm. 387. 

D EFRAU DAC I O N.  In Spanish law. The 
D E I  G RAT I A  Lat. By the grace of God. crime committed by a person who fraudulent- . 

ly avoids the payment of some public tax. A phrase used in the formal title of a king 
or queen, importing a claim of sovereignty 

D EF RAU DAT I ON. Privation by fraud. by the favor or commission of God. In an-
cient times it was incorporated in the titles 

D E FU N CT. Deceased ; a deceased person. of inferior officers, (especially ecclesiastical,) 
A common term in Scotch law. but in later use was reserved as an assertion 

D EFU NCTUS. Lat. Dead. "Defunctus sine 
prole," dead without (leaving) issue: 

D EGASTER. L. Fr. To waste. 

D EG RADAT I O N .  A deprivation of dignity ; 
dismission from office. An ecclesiastical cen
sure, whereby a clergyman is divested of his 
holy orders. There are two sorts by the can
on law,-one summa.ry, by word only ; the 
other solemn, by stripping the party degraded 
of those ornaments and rights which are tihe 
ensigns of his degree. Degradation is oth
erwise called "deposition," but the canonists 
have distinguished between these two terms, 
deeming the former as the greater punish" 
ment of the two. There is likewise a degrada
tion of a lord or knight at commo·n law, and 
also by act of parliament. Wharton. 

of "the divine right of kings." 

D E I  J U D I C I U M .  The judgment of God. 'Dhe 
old Saxon trial by ordeal, so called because 
it was thought to be- an appeal to God for the 
justice of a cause, and it was- believed that 
the decision was according to the will and 
pleasure of Divine Providence. Wharton. 

D EJAC I O N .  In Spanish law. Surrender ; 
release ; abandonment ; e. g., the act of an 
insolvent in surrendering his- property for 
the benefit . of his creditors, of an heir in re
nouncing the succession, the abandonment of 
insured property to the underwriters. 

D EJ E RAT I ON.  A taking of a solemn oath. 

D E L  B I EN ESTRE. L. Fr. In old EngliSlh 
practice. Of well being ; of form. The sarna 

D EG RA DAT IONS. A term for waste in the as de benc esse. Britt. c. 39. 

French law. 

D EG RAD I N G. Reviling ; iholding one up to 
public obloquy ; lowering a person in the es
timation of the public. 

D EG R E E. 

I n  the Law of Descent and  Fam ily Relations 

A step or grade, i. e., the distance, or num
ber of removes, Which separates two persons 
who are related by consanguinity. Thus we 
speak of cousins in the "second degree." 

I n  C rim inal Law 

The term "degree" denotes a division or 
classification of one specific crime into several 
grades or sta.dia. of guilt, according to the 
circumstances attending its commission. 
Thus, in some states, there may be "murder 
in the second degree." 

I n  General 

The state or civil condition of a person. 
State v. Bishop, 15 Me. 122. 

An honorable state or condition to which a 
BL.LAW DICT. (3D IDD.)---3a 

D E L  C R ED E RE. In mercantile law. A 
phrase borrowed from the Italians, equivalent 
to our word "guaranty" or "warranty," or the 
Scotch term "warrandice ;" an agreement by 
which a factor, when he sells goods on cred
it, for an additional commission, (called. a 
"del credere commission,") guaranties the sol, 
veney of the purchaser and his performance 
of the contract. Such a factor is called a 
"del credere agent." He is a mere surety, lia
ble to his prinCipal only in case the purchaser 
makes default. Story, Ag. 28 ; Loeb v. Hell
man, 83 N. Y. 603 ; Lewis v. Brehme, 33 Md. 
424, 3 Am. Rep. 190 ; Leverick v. Meigs, 1 
Cow. (N. Y.) 6B3 ; Ruffner v. Hewitt, 7 W. 
Va. 604 ; Commercial Credit 00. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46 ; Lemnos 
Broad Silk Works v. Spiegelberg, 217 N. Y. S. 
595, 597, 127 Misc. 855 ; Commercial Invest
ment ·Trust v. Stewart, 235 Mich. 502, 209 N. 
W. 660, 661 ; Commercial Credit Co. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46 ; Common
wealth v. Thorne, Neale & Co., 264 Pa. 408. 
107 A. 814, 815 ; State v. Tuffs, 54 Mont. 20, 
165 P. 1107, 1108. 
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D E LA I SSEM E NT. In French marine law. 
Abandonment. Emerig. Tr. des Ass. ch. 17. 

D ELAT E. In Scotch law. To accuse. De
lated, accused. Delatit of! arte and parte, 
accused of being accessary to. 3 How. St. Tr. 
425, 440. 

D ELAT I O .  In the civil law. An accusation 
or information. 

DE LA TO R. An accuser ; an informer ; a 
sycophant. 

D ELAT U RA. In old English law. The re
ward of an informer. Whishaw. 

D E LAY. To retard ; obstruct ; put off ; 
postpone ; defer ; hinder ; interpose ob
stacles ; as, when it is said that a conveyance 
was made to "hinder and delay creditors." 
Mercantile Co. v. Arnold, 108 Ga. 449,  34 S. E. 
176 ; Ellis v. Valentine, 65 Tex. 532 ; Blair 
v. Blair, 122 Me. 500, 120 A. 902, 005. 

D E LECTUS PERSO NIE. I ... at. Choice of the 
person. By this term is understood the right 
of a partner to exercise his choice and prefer
ence as to the admission of any new mem
bers to the firm, and as to the persons to be 
so admitted, if any. 

I n  Sootch Law 

The personal preference which is supposed 
to have been exercised by a landlord in select
ing his tenant, by the members of a firm in 
making choice of partners, in the appointment 
of persons to office, and other cases. Nearly 
equivalent to personal trust, as a -doctrine in 
law. Bell. 

Delegata potestas non potest delegari. 2 Inst. 
597. A delegated power cannot be delegated. 

D ELEGATE. A person who is delegated or 
commissioned to act in the stead of another ; 
a person to whom affairs are committed by 
another ; an attorney. 

A person elected or appointed to be a mem
ber of a representative assembly. Usually 
spoken of one sent to a special or occasional 
assembly or convention. Manston v. McIn
tosh, 58 Minn. '525, 60 N. W. 672, 28 L. R. A. 
605. 

The representative in congress of one of the 
organized territories of the United States. 

D E LEGATES, T H E  H I G H  C O U RT O F. In 
English law. Formerly the court of appeal 
from the ecclesiastical and admiralty courts. 
Abolished upon the judicial committee of the 
privy council being constituted the court of 
appeal in such cases. 

D E LEGAT I O N.  A sending away ; a putting 
into commission ; the aSSignment of a debt to 
another ; the intrusting another with a gen
eral power to act for the good of those who 

depute him. 
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At Common Law 

The transfer of· authority by one person to 
another ; the act of making or commissioning 
a delegate. 

The whole body of delegates or representa
tives sent to a convention or assembly from 
one district, place, or political unit are col
lectively spoken of as a "delegation." 

I n the Civil Law 

A species of novation which consists in the 
change of one debtor for another, when he 
who is indebted substitutes a third person 
who obligates himself in his stead to the cred
itor, or to the person apPOinted by him so 
that the first debtor is acquitted and his ob
ligation extinguished, and the creditor con
tents himself with the obligation of the sec
ond debtor. Delegation is essentially dis
tinguished from any other species of novation, 
in this: that the former demands the consent 
of all three parties, but the latter that only 
of the twp parties to the new debt. 1 Domat, 
§ 2'.318 ; Adams v. Power, 48 Miss. 454. 

Delegation is novation effected by the in
tervention of another person whom the debt
or, in order to be liberated from his cred
itor, gives to such creditor, or to him whom 
the creditor appoints ; and such person so 
given becomes obliged to the creditor in the 
place of the original debtor. Burge, Sur. 
173. 

Perfect deZegation exists when the debtor who 
makes the obligation is  discharged by the creditor. 

Imperfect deZegation exists when the creditor re
tains his rights against the original debtor. 2 Du
vergnoy, n. 169. 

Delegatus non potest delegare. A delegate 
cannot delegate ; an agent cannot delegate 
his functions to a subagent without the knowl
edge or consent of the principal ; the person 
to whom an office or duty is delegated can
not lawfully devolve the duty on another, un
less he be expressly authorized so to do. 9 
Coke, 77 ; Broom, Max. 840 ; 2 Kent, Comm. 
633 ; 2 Steph. Comm. 119. 

D E LESTAG E. In French marine law. A 
discharging of ballast (lest) from a vessel. 

D E LETE. In Scotch law. To erase ; to 
strike out. 

D E LF. A quarry or mine. 31 Eliz. c. 7. 

Deliberandum est di u quod statuendu m  est 
semel. 12 -Coke, 74. . That which is to be re
solved once for all should be long deliberated 
upon. 

D E L I BE RATE, v. To weigh, ponder, discuss. 
To ex'amine, to consult, in order to form an 
opinion. McGregor v. State, 83 Tex. Cr. R. 
35, 201 S. W. 184, 186. 

D E L I BERATE, adj. By the use of this word, 
in descri-bing a crime, . the idea is conveyed 
that the perpetr:ator weighs the motives for 
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547 

the act and its consequences, ine nature of 
the crime, or other things connected with his 
intentions, with a view to a decision there
on ; '  that he carefully considers all these ; 
and that the act is not 'Suddenly committed. 
It implies that the perpetrator must be ca
pable of the exercise of such mental powers as 
are called into use by deliberation and the 
consideration and weighing of motives and 
consequences. State v. Boyle, 28 Iowa, 524. 
Commonwealth v. Webb, 252 Pa. 187, 97 A. 
189, 191 ; In re Nunns, 188 App. Div. 424, 176 
N. Y. S. 858, 865 ; .Jenkins v. Carman Mfg. 
Co., 79 Or. 448, 155 P. 703, 705. 

"Deliberation" and "premeditation" are of the 
same character of mental operations, differing only 
in degree. Deliberation is but prolonged premedita
tion. In other words, in law, deliberation is pre
meditation in a cool state of the blood, or, where 
there has been heat of passion, it  is premeditation 
continued beyond the period within which there 
has been time for the blood to cool, in the given 
case. Deliberation is not only to think of before
hand, which may be but for an instant, but the 
inclination to do the act is considered, weighed, 
pondered upon, for such a length of time after ' a 
provocation is given as the jury may find was suf
ficient for the blood to cool. One in a heat of 
passion may premeditate without deliberating. De
liberation is only exercised in a cool state of the 
blood, while premeditation may be either in that 
state of the blood or in the heat of passion. State 
v. Kotovsky, 74 Mo. 249 ; State v. Lindgrind, 33 
Wash. 440, 74 P.  565 ; State v. Dodds, 54 W. Va. 
289, 46 S.  E.  228 ; State v. Fairlamb, 121 Mo. 137, 
25 S. W. 895 ; Milton v. State, 6 Neb. 143 ; State v. 
Greenleaf, 71 N. H. 606, 54 A. 38 ;  State v. Fiske, 
63 Conn. 388, 28 A. 572 ; Craft v. State, 3 Kan. 481 ; 
Cannon v. State, 60 Ark. 564, 31 S. W. 150 ; State 
v. Smith, 26 N. M. 482, 194 P. 869, 872 ; State v. 
Benson, 183 N. C. 795, 111 S. E. 869, 87L 

D E L I B E RATELY. Willfully ; with premed
itation ; intentionally ; purposely ; in COld 
blood. Avel'heart v. State, 15S Ark. 639, 238 
S. "V. 620, 621 ; Welch v. State, 71 Tex. Dr. R. 
17, 157 S. 'V. 946, 947 ; Burley v. Missouri, 
K. & T. Ry. Co., 170 Mo. App. 235, 15,6 S. 'V. 
57, 58 ; State v. Young, 314 Mo. 612, 286 S. 
W. 29, 34 ; Osanyi v. Csanyi, 93 N. J. Eq. 11, 
115 A. 76, 7S ; State v. Johnson, 92 Kan. 441, 
140 P. 839, 840 ; State v. Bobbst, 2,69 Mo. 214, 
190 S. W. 257, 260. 

D E L I BERAT I O N. The act or process of de
liberating. The act of weighing and examin
ing the reasons for and against a contem
plated act or course of conduct or a choice of 
acts or means. See Deliberate. 

Del ioatus debito r est odiosus in lege. A luxuri
ous debtor is odious in law. 2 BuIst. 148. 
Imprisonment for debt has now, however, 
been generally abolished. 

D E L I CT. In the Roman and civil law. A 
wrong or injury ; an offense ; a violation of 
public or private duty. 

It will be observed that this word, taken in its 
most general sense; is wider in both directions 

DBLIN'QUENCY 

than our English term "tort." On the one hand, it 
includes thO'se wrongful acts which, while directly 
affecting some individual or his prop.erty, yet ex
tend in their injurious consequences to the peace 
O'r security of the community at large, and hence 
rise to' the grade of crimes 0'1' misdemeanors. These 
acts were termed in the Roman law "public delicts ; "  
while those for which the only penalty exacted was 
compensation to the person primarily injured were 
denominated "private delicts." On the other hand, 
the term appears to have included injurious actions 
which transpired without any malicious intention 
on the part of the doer. Thus Pothier gives the 
name "quasi delicts" to the acts of a person who, 
without malignitY, but by an inexcusable impru
dence, causes an injury to another. Poth. ObI. 116. 
But the term is used in modern jurisprudence as a 
convenient synonym of "tort ; "  that is, a wrong
ful and injurious violation of a jus in rem or right 
available against all the world. This appears in 
the two contrasted phrases, "actions ex contractu" 
and " actions ex delicto." 

Quasi Delict 

An act whereby a person, without malice, but 
by fault, negligence, or imprudence not legally ex
cusable, causes injury to another. They were four 
in number, viz. : (1) Qui judex litem suam fecit, 

being the offense of partiality or excess in the 
judex, ( juryman ; )  e. g., in assessing the damages 
at a figure in excess of the extreme limit permitted 
by the formula. (2) Dejecturn effusumve aliq'uid, 

being the tort committed by one's servant in empty
ing or throwing something out of an attic or upper 
story upon a person passing beneath. (3) Dammtrn 

infectum, being the offense of hanging dangerous 
articles over the heads of persons passing along 
the king's highway. (4 )  Torts committed by one's 
agents (e. g., stable-boys, shop-managers, etc.) 
in the course of their employment. Brown. 

D E L I CT U M .  Lat. A delict, tort, wrong, in
jury, or offense. Actions e.x deHcto are such 
as are founded on a tort, as distinguished 
from actions on contract. 

Culpability, blameworthiness, or legal de
linquency. The word occurs in this sense in 
the maxim, "In pari delioto meHor es,t con
dUio defendentis" (which see). 

A challenge of a juror propter delictum is 
for some crime or misdemeanor that affects 
his credit and renders him infamous. 3 BI. 
Comm. 363 ; 2 Kent, Comm. 241. 

D E L I M I T. To mark or lay out the limits or 
boundary line of a territory or country. 

D E L I M I TAT I O N. The act of fixing, marking 
off, or describing the limits or boundal'S line 
of a territory or country. 

D E L I NQUENCY. Failure, omission, viola
tion of duty. State or condition of one who 
has failed to perform his duty. Travelers' 
Protective Ass'n of America v. Ziegler (Tex. 
Civ. App.) 250 S. 'V. 1115, 1116 ; Robinson v. 
Miller, 317 Ill. 501, 148 N. E. 319, 322. 

Delinquens per iram p roYocatus p u n iri debet 
m ititis. 3 lnst. 55. A delinquent provoked by 
anger ought to be punished more mildly. 
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D E L I  NQU E NT, n. In the civil law. He who to fevers, and sometimes to the last stages of 
has been guilty of some crime, offense, or chronic diseases. 
failure of duty. 

D E L I R I U M T R E M ENS. A disorder of the 
D E L I N QU ENT, adj. As applied to a debt or nervous system, involving the brain and set
claim, it means simply due and unpaid at the ting up an attack of temporary delusional in
time appointed by law or fixed by contract ; sanity, sometimes attended with violent ex
as, a delinquent tax. Chauncey v. Wass, 35 citement or mania, caused by excessive and 
Minn. 1,  30 N. W. 826 ; Gallup v. Schmidt, long continued indulgence in alcoholic liquors', 
154 Ind. 196, 56 N . .hl. 450. As applied to a or by the abrupt cessation of such use after 
person, it commonly means that he is grossly a protracted debauch. See Insanity. 
negligent or in willful default in regard to 
his pecuniary obligations, or even that he is D E L I TO. In Spanish law. · Crime ; a crime, 
dishonest and unworthy of credit. Boyce v. offense, or delict. 'White, New Recop. b. 2, 
Ewart, Rice (S. C.) 140 ; Ferguson v. Pitts'- tit. 19, c. 1, § 4. 
burgh, 159 Pa. 435, 28 Atl. 118 ; Grocers' 
Ass'n v. Exton, 18 Ohio Oil'. Ct. R. 321. D E LI V E RA N C E. In practice. The verdict 

D E L I NQUENT C H I LD. An infant of not 
more than specified age who has violated any 

. law or who is incorrigible. People v. Oxnam, 
170 Cal. 211, 149 P. 165, 168 ; Meggs v. State, 
101 Tex. Cr. R. 415, 276 S. W. 262, 263, ; Tip
pins v. State, 86 Tex. Cr. R. 205, 217 S. W. 
380, 381 ; Simpson v. State, 87 Tex. Cr. R. 
277, 220 S. W. 777, 778 ; State v. Ebarbo, 143 
La. 591, 78 So. 973, 974 ; State v. Williams, 
73 Wash. 678, 132 P. 415, 416 ; Bell v. State, 
20 Ala. App. 101, 101 So. 68, 69 ; Common
wealth v. Carnes, 82 Pa. Super. Ct. 335, 340. 

D EL I  NQU ENT TAX ES. Past due and un
paid taxes. Ryan \. Roach Drug 00., 113 Okl. 
130, 239 P. 912, 918 ; Cornell v. Maverick Loan 
& Trust Co., 95 Neb. 9, 144 N. "V. 1072, 1074. 

D E L I R I U M .  I n  medical jurisprudence. 
Delirium is that state of the mind in which 
it acts without being directed by the power 
of volition, which is wholly or partially. sus- . 
pended. This happens most perfectly in 
dreams. But what is  commonly called "de
lirium" is illways preceded or attended by a 
feverish and highly diseased state of the 
body. The patient in delirium is wholly un
conscious of surrounding objects, or conceives 
them to be different from what they really 
are. His thoughts seem to drift about, wild
ering and tossing amidst distracted dreams. 
And his observations, when he makes any, 
as often happens, are wild and incoherent ; 
or, from excess of pain, he sinks into a low 
muttering, or silent and death-like stupor. 
The law contemplates this species of mental 
derangement as an intellectual eclipse ; as a 
darkness occasioned by a cloud of disease 
passing over the mind ; and which must soon 
terminate in health or in death. Owing's 
Case, 1 Bland (Md.) 3086, 17 Am. Dee. 311 ; 
Supreme Lodge v. Lapp, 74 S. W. 656, 25 Ky. 
Law Rep. 74 ; Clark v. Ellis, 9 Or. 132 ; Brog
den v. Brown, 2 Add. 441 ; Sommerville v. 
Greenhood, 65 Mont. 101, 210 P. 1048, 1054 ; 
Grand Lodge, A. O. U. W. of Arkansas, v. 
Mode, 157 Ark. 62, 247 S. W. 386, 3S8. 

rendered by a jury. 

Second Del iverance 
In practice. A writ allowed a plaintiff in 

replevin, where the defendant has obtained 
judgment for return of the goods, by default 
or nonsuit, in order to have the same dis
tress again delivered to him, on giving the 
same security as before. 3 Bl. Comm. 150 ; 3 
Steph. Comm. 668. 

D E L I V E RY. 
I n  Conveyanci n g  

The final and absolute transfer of a deed, 
properly executed, to the grantee, or to some 
person for his use, in such manner that it can
not be recalled by the grantor. Black v. 
Shreve, 13 N. J. Eq. 461 ; Kirk v. Turner, 16 
N. C. 14 ; Byers v. McClanahan (Md.) 6 Gill & 
J. 250, 256 ; Abbe . v. Donohue, 90 N. J. Eq. 
597, 107 A. 431, 432 ; Oklahoma Sash & Door 
Co. v. American Bonding Co., 67 Old. 244, 170 
P. 511, 512 ; Brandes v. Hastings, 163 Minn. 
151, 203 N. W. 430, 431 ; Darling v. Williams, 
189 Wis. 487, 207 N. 'V. 255, 256 ; Safford v. 
Burke, 223 N. Y. S� 626, 630, 130 Misc. l2 ; 
Williams v. Kidd, 170 Cal. 631, 151 P. 1, B. 
Ann. Cas. 1916E, 703 ; Lee Hardware Co. v. 
Johnson, 132 Ark. 462, 201 S. W. 289, 291 ; 
Deitz v. Deitz, 295 Ill. 552, 129 N. E. 508, 509 ; 
Cox v. Schneer, 172 Cal. 371, 156 P. 509, 511 ; 
Combs v. Ison, 168 Ky. 728, 182 S. W. 953. 
954 ; King v. Antrim Lumber Co., 70 Okl. 52. 
172 P. 958, 961, 4 A. L. R. 21. 

I n  the Law of Sales 

The tradition or transfer of the possession 
of personal property from one person to 
another ; Inynn v. Badger, 173 App. Div. 71, 
158 N. Y. S. 859, 861 ; Kentucky Motor Oar 
Co. v. Darenkamp, 162 Ky. 219, 172 S. W. 524. 
525 ; Elgin v. Barker, 106 Ark. 482, 153 S. W. 
598, 599 ; Tonkelson v. Malis, 197 N. Y. S. 309. 
311, 119 Misc. 717 ; William R. Smith & Son v. 
Bloom, 159 Iowa, 592, 141 N. W. 32, 36. 

I n Medical J urisprudence 

D EL I R I U M FE B R I LE. In medical jurispru- The act of a woman giving birth to her off-
dence. A. form of mental aberration incident spring. Blake v. Junkins, 35 Me. 433. 
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I n  General 

-Absolute and conditional delivery. An abso
lute delivery of a deed, as distinguished from 
conditional delivery or delivery in escrow, is 
one which is complete upon the actual trans
fer of the · instrument from the possession of 
the grantor. Dyer v. Skadan, 128 Mich. 348, 
87 N. W. 277, 278, 92 Am. St. Rep. 461. A con
ditional delivery of a deed is one which passes 
the deed from the possession of the grantor, 
but is not· to be completed by possession of the 
grantee, or a third person as his agent, until 
the happening of a specified event. Dyer v. 
Skadan, 128 Mich. 348, 87 N. W. 277, 278, 92 
Am. St. Rep. 461 ; Schmidt v. Deegan, 69 Wis. 
300, 34 N. W. 83 ; Silliman v. Dobner, 165 
Minn. 87, 205 N. W. 696, 697. 

-Actual and co nstructive. In the law of sales, 
actual delivery consists in the giving real pos
session of the thing sold to the vendee or his 
servants or special agents who are identified 
with him in law and represent him. Reeb v. 
Bronson, 196 Ill. App. 518 ; Carr v. St. Louis
San Francisco Ry. Co. (Mo. App.) 284 s. 'V. 
184, 185. It is a formal immediate tradition 
of the property to the vendee. Bridgham v. 
Hinds, 120 Me. 444, 115 A. 197, 199, 21 A. L. R. 
i024. 

Constructive delivery is a general term, compre
hending all those acts which, although not truly 
conferring a real possession of the thing sold on the 
vendee, have been held, by construction of law, 
equivalent to acts of real delivery. In this sense 
constructive delivery includes symbolic or substi
tuted delivery and all those traditiones fictm which 
have been admitted into the law as sufficient to 
vest the absolute property- in the vendee and bar 
the rights of lien and stoppage in tranSitu, such as 
marking and setting apart the goods as belonging 
to the vendee, charging him with warehouse rent, 
etc. Bolin v. Huffnagle, 1 Rawle (Pa. ) 19. Also 
see In re Nesto (C. C.  A.) 270 F. 503. A construc
tive delivery of personalty takes place when the 
goods are set apart and notice given to the person 
to whom they are to be delivered (The Titania, 131 
F. 229, 65 C. C. A. 215 ) ,  or when, without actual 
transfer of the goods or their symbol, the conduct 
of the parties is  such as to be inconsistent with 
any other supposition than that there has been a 
change in the nature of the holding. Swafford v. 
Spratt, 93 Mo. App. 631, 67 S. W. 701 ; Holliday 
v. White, 33 Tex. 459 ; Hastings v. Lincoln Trust 
Co., 115 Wash. 492, 197 P. 627, 629, 18 A. L. R. 583 ; 
Culpepper v. Culpepper, 18 Ga. App. 182, 89 S. E. 
161 ; In re Fenton's gstate, 182 Iowa, 346, 165 N. W. 
463, 466 ; Richards v. Wilson, 185 Ind. 335, 112 N. E. 
780, 795 ; Kelley-Koett. Mfg. Co. v. Goldenberg, 207 
Ky. 695, 2.70 S. W. 15, 18 ; Bond v. Bond, 22 Ga. 
App. 366, 95 S. E. 1005 ; Baxter v. Chapman, 147 Ga. 
438, 94 S. E. 544, 546. 

-Delivery bond.  A bond given upon the sei
zure of goods (as under the revenue laws) con
ditioned for their restoration to the defend
ant, or the payment of their value, if so ad
judged. 

-Delivery order. An order addressed, in Eng
land, by the owner of goods to a person hold
ing them on his behalf, requesting him to de-

DEMAND 

Itver them to a person named in the order. 
Delivery orders are chiefly used in the case of 
goods held by dock companies, wharfingers, 
etc. National Wholesale Grocery Co. v. Mann, 
251 Mass. 238, 146 N. E. 791, 793. 

--seco nd delivery. The legal delivery by the 
depositary of a deed placed in escrow. Thorn
hill v. Olson, 31 N. D. 81, 153 N. W. 442, 445, 
L. R. A. 1916A, 493, Ann. Cas. 1917E, 427. 

-Symbolical delivery. The constructive deliv
ery of the subject-matter of a sale, where it is  
cumbersome or inaccessible, by the actual de
livery of some article which is c'Onventionally 
accepted as the symbol or representative of it, 
or which renders access to it possible, or 
which is the evidence of the purchaser's title 
to it ; as the key of a warehouse, or a bill of 
lac!ing of goods on shipboard. Winslow v. 
Fletcher, 53 Oonn. 390, 4 A. 250 ; Miller v. 
Lacey, 7 Houst. (Del.) 8, 30 A. 640 ; In re P. J. 
Sullivan Co. (D. O.) 247 F. 139, 154 ; Hall v. 
Kansas City Terra Cotta 00., 97 Kan. 103, 
154 P. 210, 212, L. R. A. 1916D, 361, Ann. Cas. 
1918D, 605. 

D E L US I O N.  In medical jurisprudence. An 
insane delusion is an mireasoning and incor
rigible belief' in the existence of facts which 
are either impossible absolutely, or, at least, 
impol3sible under the circumstances of the in
dividual. It is never the result of reasoning 
and reflection ; it is not generated by them, 
and it cannot be dispelled by them ; and hence 
it is not to be confounded with an opinion, 
however fantastic the latter may be. Guit
eau's Case (D. C.) 10 Fed. 170. See Insanity ; 
Dyar v. Dyar, 161 Ga. 615, 131 S. E. 535, 541 ; 
Phillips v. Flagler, 82 Misc. 500, 143 N. Y. S. 
798, 800 ; Bensberg v. Washington Universi
ty, 251 Mo. 641, 158 S. W. 330, 333 ; In re Rus
sell's Estate, 189 Cal. 759, 210 P. 249, 254 ; 
In re Diggins' Estate, 76 Or. 341, 149 P. 73, 
75 ; In re Sturtevant's Estate, 92 Or. 269, 180 
P. 595, 596 ; Prentiss v. Illinois Life Ins. Co. 
(Mo. Sup.) 225 S. W. 695, 701 ; In re Doster's 
Estate, 271 Pa. 68, 113 A. 831 ; Ryan v. Peo
ple, 60 Colo. 425, 153 P. 756, 757, L. R. A. 
1917F, 646, Ann. Cas. 1917C, 605. 

Systematized Delusion 

One based on a false premise, pursued 'by a 
logical process of reasoning to an insane con
clusion ; there being one central delusion 
around which other abberrations of the mind 
converge ; Taylor v. McClintock, 87 Ark. 243, 
112 S. W. 405. See Insanity. 

D E M .  An abbreviation for "demise ;"  e. g., 
Doe demo Smith, Doe, on the demise of Smith. 

D E MA I N. See Demesne. 

D E MAND, v. In practice. To claim as one's 
due ; to require ; to ask relief. T'o summon ; 
to call in court. "Although solemnly dmnand
ed, comes not, but makes default." Fossett 
v. State, 34 Ok!. Cr. 106, 245 P. 668, 669. 



DEMAND 

DEMAN D, n. A claim ; the assertion of a 
legal right ; a legal obligation asserted in the 
courts. "Demand" is a word of art of an ex
tent greater in its signification than any other 
word except "claim." Co. Litt. 291 ; In re 
Denny, 2 Hill (N. Y.) 220 ; State Board of 
Health of California v. Alameda County, 42 
Cal. App. 166. 183 P. 455 ; Mack v. Hugger 
Bros. Canst. Co., 153 Tenn. 260, 283 S. W. 448, 
449, 46 A. L. R. 389 ; Worthen v. State, 189 
Ala. 395, 66 So. 686, 689 ; Burkhart v. Gowin, 
86 Fla. 376, 98 So. 140, 142 ; Rinehart v. 
'Wheeler, 168 Ark. 251, 270 S. W. 537, 538 ; 
Haley v. Austin, 74 Colo. 571, 223 P. 43, 45 ; 
State ex reI. Tempel v. Garesche, 198 Mo. App. 
457, 200 S. W. 735, 736 ; State v. Lively, 311 
Mo. 414, 279 S. W. 76, 80. ; In re Oppenheim
er's Estate, 73 Mont. 560., 238 P. 599, 60.1 ; 
Nunn v. Titche-Goettinger Co. (Tex. eiv. App.) 
�96 S. W. 890, 892. However, under some 
statutes "demand" has a more restricted 
meaning. Oles v. Macky's Estate, 58 Colo. 
295, 144 P. 891, 892 ; In re Lutz's Estate, 175 
Mo. A,pp. 427, 162 S. W. 679, 680 ; Oles v. Wil
son, 57 Colo. 246, 141 P. 489, 492 ; Hillside Se
curities Co. v. Minter, 300 Mo. 380, 254 S. W. 
188, 193 ; Hale v. Burford, 73 Colo. 197, 214 P. 
543, 544 ; Elms Realty Co. v. Wood, 285 Mo. 
130., 225 S. W'. 1002, 100.3. 

Demand embraces all sorts of actions, rights, and 
titles, conditions before or after breach, exeeutions, 
appeals, rents of all kinds, covenants, anniIities, 
contracts, recognizances, statutes, commons, etc. 
A relea:se of all demands to date bars an action 
for damages accruing after the date from a nuisance 
previously erected. Vedder v. Vedder, 1 Denio ( N. 
Y.)  257. 

Demand is more comprehensive in import than 
"debt" or "duty." Sands v. Codwise, 4 Johns. ( N. , 
Y. ) 536, 4 Am. Dec. 305. 

Demand, or claim, is properly used in reference 
to a cause of action. ' Saddlesvene v. Arms, 32 How. 
Prac. ( N. Y.) 280. 

An imperative request preferred by one 
person to another, under a claim of right, re
quiring the latter to do or yield something 
or to abstain from some act. Zimmerman v. 
Hicks (C. C. A.) 7 F.(2d) 443, 445 ; In re Bal
timore Pearl Homing Co. (C. C. A.) 5 F.(2d) 
553, 555 ; Willett v. Schmeiser Mfg. Co., 82 
Cal. App. 249, 255 P. 529, 531 ; Clark v. Gray, 
113 Me. 443, 94 A. 881 ; Miller v. Rouse (D. C.) 
276 F. 715, 716 ; Yuba Inv. Co. v. Yuba Con
sol. Gold Fields, 199 Cal. 20.3, 248 P. 672, 675 ; 
Norwood Nat. Bank v. Piedmont Pub. Co., 106 
S. C. 472, 91 S. E. 866, 867. 

' 

-Compulsory demand. "Compulsory demand" 
by the true owner of an article, justifying sur
render and recovery by the one who surren
ders it a's against his vendor, means when the 
true owner presents his claim and establishes 
his paramount title. Jordan v. Van Duzee, 
139 Minn. 103, 165 N. W. 877, 879, L. R. A. 
1918B, 1136. 

-Cross-demand. A demand that is preferred 
by one party to an . action in opposition to a 

550 

demand already preferred against him by his 
adversary. Drovers' State Bank v. Elliott, 
97 Kan. 64, 154 P. 255, ' 256. 

. 

-De mand in reconvention.  A demand which 
the defendant institutes in consequence of 
that which the plaintiff has brought against 
him. Used in Louisiana. Equivalent to a 
"counterclaim" elsewhere. McLeod v. Bert
schey, 33 Wis. 177, 14 Am. Rep. 755. 

-Demand note. A note that is due at once ; 
one on which suit may be brought without 
any formal demand. Wilson v. Stark, 146 
Miss. 498, 112 So. 390, 392. 

-Legal demand. A demand properly made, as 
to form, time, and place, by a person lawfully 
authorized. Foss v. Norris, 70 Me. 118. 

�O n demand. A promissory note payable "on 
demand" is a present debt, and is payable 
without any actual demand, or, if a demand is 
necessary, the bringing of a suit is enough. 
Appeal of Andress, 99 Pa. 424. 

-Personal demand. A demand for payment of 
a bill or note, made upon the drawer, accept
or, or maker, in person. See 1 Daniel, Neg. 
Inst. § 589. 

-Reason able p ubl io demand for a bank. Such a 
desire upon the part of the community for the 
bank as will make its coming welcome and in
sure an amount of business sufficient to prom
ise it success. It may come from the natural 
desire of the community and upon its own 
initiative, or it may be the result of propagan
da. State v. State Securities Commission, 145 
Minn. 221, 176 N. W. 759, 760.. 

D EMANOA. In Spanish law. The petition 
of a plaintiff, setting forth his demand. Las 
Par1;idas, pt. 3, tit. 10, I. 3. 

D EMAN DANT. The plaintiff or party suing 
in a real action. Co. Litt. 127. 

D EMA N!DBESS. A female demandant. 

DE,M EASE. In old English law. Death. 

DEIM EM B RAT I O Ni. In Scotch law. MaIi
ciously cutting off or otherwise separating . 
one limb from another. 1 Hume, 323 ; Bell. 

D EME,Ns' One whose mental faculties are 
enfeebled ; one who has lost his mind ; dis
tingu:i.shed from amen8, one totally insane. 
4 Coke, 128. 

• 

D EM EN�TED. Of unsound mind. 

D EM EN.T E:NANT EN AVANT. L. Fr. From 
this time forward. Kelham. 

D E;M ENT I A. See Insanity. 

D ElM ESN.E. Domain ; dominical ; held In '  
one's own right, and not of a superior ; not : 
allotted to tenants. 

In the language of pleading, own ; proper ; ! 
original. Thus, 80n a88ault deme8ne, his own 
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assault, his assault originally or in the first 
place. 

Anoient Demesne 

See Ancient. 

Demesne as of Fee 
A man is said to be seised in his demesne as 

of fee of a corporeal inheritance, because he 
has a property, dominicum or demesne, in the 
thing itself. But when he has no dominion 
in the thing itself, as in the case of an in
corporeal heredita'ment, he is said to be 
se1,sed as of fee, and not in his demesne as of 
fee. 2 Bl. Comm. 106 ; Littleton, § 10 ; Bar
net v. Ihrie, 17 Sergo & R. (Pa.) 196. 

Demesne  Lands 

In English law. Those lands of a manor 
not granted out in tenancy, but reserved by 
the lord for his own use and occupation. 
Lands set apart and appropriated by the lord 
for his own private use, as for the supply of 
his table, and the maintenance of his family ; 
the opposite of tenemental lands. Tenancy 
and demesne, however, were not in every 
sense the opposites of each other ; lands held 
for years or at will being included .among de
mesne lands, as well as those in the lord's 
actual possession. Spelman ; 2 HI. Comm. "90. 

Demesne  Lands of the C rown 

That share of lands reserved to the crown 
at the original distribution of landed prop
erty, or which came to it afterwards by for
feiture or otherwise. 1 Bl. Comm. 286 ; 2 
Steph. Comm. 550. 

Demesn ial 

Pert�ining to a demesne. 

D EM I .  French. Half ; the half. 
chiefly in composition. 

Used 

As to demi "Mark," "Official," "Vill," see 
those titles. 

DEMI8SIO 

at will ; most commonly for years ; a ' lease. 
.1 Steph. Comm. 475. Voorhees v. Church, 5 
How. Prac. (N. Y.) 71 ; Gilmore V. Hamilton, 
83 Ind. 196 ; Carr V. King, 24 Cal. App. 713, 
142 P. 131, 133 ; Schwartzman v. Wilmington 
Stores C.o., 117 A. 739, 2 W. W. Harr. (Del.) 7 ; 
Priddy v. Green (Tex. Civ. App.) 220 S. W. 
243, 248. 

Originally a posthumous grant ; commonly 
a lease or conveyance for a term of years ; 
sometimes applied to any conveyance, in fee, 
for life, or for years. Pub. St. Mass. 1882, 
p. 1289. 

"Demise" is synonymous with "lease" or "let," 
except that demise ex vi termini implies a covenant 
for title, and also a covenant for quiet enjoyment, 
whereas lease or let implies neither of these cove
nants. Brown. 

The word is also used as a synonym for 
"decease" or "death." In England it is es
pecially employed to denote the death of the 
�overeign. 

-De m ise and redemise. In conveyancing. 
Mutual leases made from one party to another 
on each side, of the same land, or something 
out of it ; as when A, grants a lease to B. at 
� nominal rent (as of a pepper corn), and B. 
redemises the same property to A. for a short
er time at a real, substantial rent. Jacob ; 
Whishaw. 

-Demise , of th'e crown.  The natural dissolu
tion of the king is generally so called ; an 
expression which signifies merely a transfer 
of property. By demise of the crown we mean 
only that, in consequence of the disunion of 
the king's natural body from his body politic, 
the kingdom is transferred or demised to his 
successor, and so the royal dignity remains 
perpetual. 1 Bl. Comm. 249 ; Plowd. 234. 

-Several demises. In English practice. In 
the action of ejectment, it was formerly cus
tomary, in case there were any doubt as to 
the legal estate being in the plaintiff, to in:.. 
sert in the declaration several demises from D EM I .SA N,GUE, or D E MY·SA N G U E. Half

blood. 
as many different persons ; but this was ren

A. half or de red unnecessary by the proviSions of the 
common-law procedure acts. 

D'EM I 0 l ET AS. In old records. 
moiety. 

D EM I ES. In some universities and colleges ....... Si ngle demise. A declaration in ejectment 
this term is synonymous with "scholars." might contain either one demise or several. 

When it contained only one, it was called 
DEM I N'UT I O. In the civil law. A taking a "declaration with a single demise." 
away ; loss or deprivation. See Capitis De-
minutio. D E M I S I .  Lat. I have demised or leased: 

DEM I SE, 'V. In conveyancing. To convey 
or create an estate for years or life ; to lease. 
'l�he usual and operative word in leases : 

Demisi, concess-i, et ad firm am tradidi; have 
demised, granted, and to farm let. The usu� 
al operative words in ancient leases, as the 
corresponding English words are in the mod:' 
ern forms. 2 Bl. Comm. 317, 318 ; Koch V. 
Hustis, 113 Wis. 599, 87 N. W. 834 ; Kinney 
v. Watts, 14 Wend. (N. Y.) 40. 

"Have granted, demised, and to farm let, 
and -by these presents do grant, demise, and 
to farm let." 2 Bl. Comm. 317 ; 1 Steph. 
Comm. 476 ; Co. Litt. 45a; Carr V. King, 142 
P. 131, 133, 24 Gal. App. 713. D EM I SSI O. L. Lat. A demise or letting. 

Chiefly used in the phrase em demi8sione (on 
D E M I SE, n. In conveyancing. A conveyance the demise), which formed part of the title 
of an estate to another for life, for years, or of the cause in tile old actions of ejectment, 
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where it signified that the nominal plaintiff (a 
fictitious person) held the estate "on the de
mise" of, that is, by a lease from, the reai 
plaintiff. 

D EM OB I L I ZAT I ON.  In military law. The 
dismissal of an army or body of troops from 
active service. 

D'E,M O O RA,OY. That form of government in 
which the sovereign power resides in a.nd 
is exercised by the whole body of free citi
zens, as distinguished from a monarchy, aris
tocracy, or oligarchy. According to the theory 
of a pure democracy, every citizen should 
participate directly in the business of govern
ing, and the legislative assembly should com
prise the whole people. But the ultimate 
lodgment of the sovereignty being the dis
tinguishing feature, the introduction of the 
representative system does not remove a gov
ernment from this type. However, a govern
ment of the latter kind is sometimes specifical
ly described as a "representative democracy." 

DMnocracy is  loosely used of governments in which 
the sovereign powers are exercised by all the p,eople 
or a large number of them, or specifically, in mod
ern use, of a representative government where there 
is equality of rights without hereditary or arbitrary 
differences in rank or privilege ; and is  distin
guished from aristocracy. * * '" In modern rep
resentative democracies, as the United States and 
France, though the governing body, that is, the 
electorate, is a minority of the total population, 
the principle on which the governmen:t is based 
is popular sovereignty, which distinguishes them 
from aristocracies. Webster's New Int. Dict. 

DEIM 000 RA T I C. Of or pertaining to democ
racy, or to a political party called "demo
cratic," particularly, in the United States, the 
Democratic party, which succeeded the Anti
federalist, or Republican, party. 

D EM O L I SH .  To destroy totally or to com
mence the work of total destruction with the 
purpose of completing the same. 50 L. J. M. 
C. 141. It is not synonymous with "remove." 
Durrett v. Woods, 155 La. 533, 99 So. 430, 431. 

D EM ON ET I ZAT I O N.  The disuse of a par
ticular metal for purposes of coinage. The 
withdrawal of the value of a metal as money. 

D EM ONST RATE. To teach by exhibition of 
samples ; to derive from admitted premises 
by steps of reasoning which admit of no 
doubt ; to prove indubitably. Espenhain v. 
Barker, 121 Or. 621, 256 P. 766, 768. 

D EM OoNST RAT I O. Lat. Description ; ad
dition ; denomination. Occurring often in the 
phrase, "Falsa demonstratio non nooet," (a 
false description does not harm.) 2 Bla. 
Comm. 382, n. ; 2 P. Wms. 140 ; 1 Greenl. Ev. 
§ 291 � Wigr. Wills 208, 233. 

D EM QoNSTR'AT I O N. Description ; pointing 
out. That which is said or written to desig
n�te a thing or person. 
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In Evidence 

Absolutely convincing proof. That proof 
which excludes aU possibility of error. Tread
well v. Whittier, 80 Cal. 574, 22 P. 266, 5 
L. R. A. 498, 13 Am. St. Rep. 175 ; Boetgen v. 
Railroad Co. (Sup.) 50 N. Y. S. 332. 

Demonstrative evidence of negligence has been 
applied to that kind of negligence which is usually 
expressed by res ipsa loquitur. 

DEM O NSTRAT I V E  LEGAGY. See Legacy. 

D EM PST'ER'. In Scotch law. A doomsmall. 
One who pronounced the sentence of court. 
1 How. State Tr. 937. 

DE M U R. To present a demurrer ; to take 
an exception to the sufficiency in point of 
law of a pleading or state of facts alleged. 
See Demurrer. 

D EM U RR'ABLE.. Subject to a demurrer. A 
pleading, petition, or the like, is said to be 
demurrable when it does not state such facts 
as support the claim, prayer, or defense put 
forward. 5 Ch. Div. 979. 

D E M U RRAGE. In maritime law. The sum 
which is fixed by the contract of carriage, or 
which is allowed, as remuneration to the own
er of a ship for the detention of his vessel 
beyond the number of days allowed by the 
charter-party for loading and unloading or 
for sailing. Also the detention of the vessel 
by the freighter beyond such time. See 3 
Kent, Comm. 203 ; 2 Steph. Comm. 185. The 
Apollon, 9 Wheat. 378, 6 L. Ed. 111 ; Fisher 
v. Abeel, 44 How. Prac. (N. Y.) 440 ; Wordin 
v. Bemis, 32 Conn. 273, 85 Am. Dec. 255 ; 
Cross v. Beard, 26 N. Y. 85 ; The J. E. Owen 
(D. C.) 54 F. 185 ; Falkenburg v. Clark, 11 
R. I. 283 ; Bell. The term has been adopted 
in railroad practice. Miller v. Mansfield, 112 
Mass. 260 ; Norfolk & W. R. Co. v. Adams, 
90 Va. 393, 18 S. E. 673, 22 L. R. A. 530, 44 
Am. St. Rep. 916 ; James v. Norfolk & W. Ry. 
Co., 143 Va. 865, 129 S. E. 321, 323 ; Louisville 
& N. R. Co. v. Camody, 203 Ala. 522, 84 So. 
824, 825 ; Vanderbilt v. Planters' Oil Mill & 
Gin Co., ,140 Miss. 427, 106 So. 14, 16 ; Gault 
Lumber Co. v. Atchison, T. & S. F. Ry. Co., 
37 Ok1. 24, 130 P. 291, 293 ; Philadelphia, B.  
& W. R. Co.  v. Quaker City Flour Mills Co., 
282 Pa. 3{)2, 127 A. 845, 846. 

The sum agreed to be paid to the ship for delay 
caused without her fault, and which ordinarily 
does not begin to run until the lay days have 
been used up. Earn Line S. S. Co. v. Manati Sugar 
Co. (C. C. A: ) 269 F. 774, -776. The amount agreed 
upon or allowed by law for unreasonable detention. 
Clyde v. Wood, 179 N. Y. S. 252, 255, 189 App. Div. 
737 ; W. R. Grace & Co. v. Hansen ' ( C. C. A. ) 273 
F.  4&6, 496. 

"Demurrage" is only an extended freight or re
ward to the vessel, in compem!ation 

'
for the earnings 

she is improperly caused to lose. Every improper 
detention of a ' vessel may be considered a de
murrage, and compensation under that name be ob
tained for' it. Donaldson v. McDowel1; ' Holmes. 290, 
Fed,. Cas • .  No. , 3.9.85. 
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"Demurrage" is a. cla.im for damages for faUure 
of the consignee to a.ccept delivery of the goods. 
Little v. One Cargo of Lumber (D. C.) 2 F.(2d) 
608, 609., 

D E:M U RRANT. One who demurs ; the par
ty who, in pleading, interposes a demurrer. 

D E M U R R E R. 
I n  Pleading  

The formal mode of disputing the sufficien
cy in law of the pleading of the other side. 
In effect it is an allegation that, even if the 
facts as stated in the pleading to which ob
jection is taken be true, yet their legal con
sequences are not such as to put the de�ur
ring party to tile necessity of answering them 
or proceeding further with the cause. Reid 
v. Field, 83 Va. 26, 1 S. E. 395 ; Goodman v. 
Ford, 23 Miss. 595 ; Hostetter 00. v. Lyons 
Co. (C. 0.) 99 Jf. 735 ; Oonrad v. Board of Edu
cation of Granville Oounty, 190 N. O. 389, 
130 S. E. 53, 55. 

An objection made by one party to his opponent's 
pleading, alleging that he ought not to answer it, 
for some defect in law in the pleading. It admits 
the facts, and refers the law arising thereon to the 
court. Tyler v. Hand, 7 How. 581, 12 L. Ed. 824 ; 

Paggi v. Rose Mfg. Co. (Tex. Civ. App. ) 259 S. W. 
962, 964 ; R. L. Davies & Co. v. Blomberg, 185 N. 
C. 496, 117 S. E. 497. 

It imports that the objecting party will not pro
ceed, but wiIl wait the judgment of the court wheth
er he is bound so to do. Co. Litt. 71b ; Steph. PI. 
61 ; Kramer v. Barth, 139 N. Y. S. 341, 344, 79 Misc. 
80. 

I n  E,qu ity 

An allegation of a defendant, which, ad
mitting the matters of fact alleged by the 
bill to be true, shows that as they are there
in set forth they are insufficient for the 
plaintiff to proceed upon or to oblige the de
fendant to answer ; or that, for some reason 
apparent on the face of the bill, or on ac
count of the omission of some matter which 
ought to be contained therein, or for want of 
some circumstances which ought to be at
tendant thereon, the defendant ought not to 
be compelled to answer to the whole bill, or 
to some certain part thereof. Mitf. Eq. PI. 
107. 

By Federal Equity Rule 29 ( 28 USCA § 723 ) ,  in 
effect February 1, 1913, demurrers ( and pleas) are 
abolished ; every defence in law shall be made by 
motion to dismiss or in the answer ; every such 
point of law going to the whole or a material part 
of the cause of action may be disposed of before 
final hearing at the discretion of the court. 

Classification and Varieties 

A general demurrer is a demurrer framed 
in general terms, without showing specifically 
the nature of the objection, and which is 
usually resorted to where the objection is to 
matter of substance. Steph. PI . 140-142 ; 1 
Chit. PI. 663. See Reid v. Field, 83 Va. 26, 
1 S. ,  E. 395 ; U. S. v. National Bank (C. C.) 
73 F. 381 ; McGuire v. Van Pelt, 55 Ala. 344 ; 
Taylor v. Taylor, 87 Mich. 64, 49 N. W. 519. 

A 8peciaZ demurrer is one which excepts to' 
the sufficiency of· the pleadings on the opposite 
side, and shows specifically the nature of the 
objection, and the ' particular ground of the 
exception. 3 Bouv. Inst. nO'. 3022. Dairy 
Region Land Corporation v. Harding (Tex. 
Oiv. App.) 266 s. W. 181, 182 ; Darcey v. 
Lake, 46 Miss. 117 ; Ohristmas v. Russell, 5 
Wall. 303, 18 L. RId. 475 ; Shaw v. Ohase, 77 
Mich. 436, 43 N. W. 883. In equity, general 
demurrers are used to' point out defects of 
substance ; special, to point out defects in 
form. "Tihe terms have a different meaning 
[in equity] from what they have at common 
law ;" Langd. Eq. PI. 58. A speaking demur
rer is one which, in order to sustain itself, 
require� the aid of a fact nO't appearing on the 
face of the pleading objected to, or, in other 
words, which alleges or assumes the existence 
of a fact not already pleaded, and which con
stitutes the ground Qf objection. Wright v. 
Weber, 17 Pa. Super. Ot. 455 ; Walker v. 
Oonant, 65 Mich. 194, 31 N. W. 786 ; Brooks 
v. Gibbons, 4 ,Paige (N. Y.) 375 ; Olarke v. 
Land 0'0'., 113 Ga. 21, 38 S. E. 323. A "speak
ing demurrer" is one which aUeges some new 
matter, not disclosed by the pJeading against 
which the demurrer is aimed and not judi
cially known or legally presumed to' be true. 
Miller v. Southern Ry. Co., 21 Ga. App. 367, 
94 S. E. 619. See, also, Mortensen v. Freder
ickson Bros., 190 Iowa, 832, 180 .N. W. 977, 980 ; 
Oheroning v. Knight, 77 So. 969, 970, 16, Ala. 
App. 357 ; U. S. v. Forbes (D. C.) 259 F. 585, 
593 ; Cudahy Packing Co. v. MissO'uri, K. & 
T. Ry. Co. of Texas (Tex. Giv. App.) 2013 s. 
W. 854, 856 ; Steel v. Levy, 282 Pa. 338, 127 
A. 766, 767 ; Ideal Brick 010. v. Gentry, 191 N. 
O. 636, 132 S. E. 800, 804. A paro� demur
rer (not properly a demurrer at all) was a. 
staying of the pleadings ; a suspension of 
the proceedings in an action during the non
age of an infant, especially in a real action. 
NO'w abQlished. 3 Bl. CO'mm. 300. 

I n  General 

-De m u rrer book. In practice. A record of 
the issue Qn a demurrer at law, containing a 
transcript Qf the pleadings, with proper en
tries ; and intended for the use of the court 
and counsel on the argument. 3 BI. Oomm. 
317 ; 3 S teph. Oomm. 581. 

-Dem urrer ore ten us. This name is some
times given to a ruling on an objection to' 
evidence, but is not properly a demurrer at  
all. Mandelert v .  Land 0'0'., 104 Wis. 423, 
80 N. W. 72,6 ; Oleveland v. Bateman, 21 
N. M. 675, 158 P. 648, 652, Ann. Oas. 1918�, 
1011. It should be considered as a general 
demurrer only. Dawkins v. People's Bank & 
Trust 00., 117 OkI. 181, 245 P. 594, 596. 

-D e m u rrer to evide-nce. This proceeding (now 
practically obsQlete) was analogous to a de
murrer to a pleading. It was an objection or 
exceptiO'n by one of tlhe parties in an action 
at law, to the effect that the evidence which 



his adversary had produced was insufficIent 
in point of law (whether tru� or not) to make 
out his case or sustain the issue. Upon join
der in demurrer, the jury was discharged, and 
the case was argued to the court in bane, who 
gave judgment upon the facts as shown ill) 
evidence. See 3 B!. Oomm. 372 ; Bass v. 
Rublee, 76 Vt. 395, 57 A. 966 ; Patteson v. 
Ford, 2 Grat. (Va.) 18 ; Suydam v. William
son, 20 How. 436, 15 L. Ed. 978 ; Railroad 
Co. v. McArthur, 43 Miss. 180 ; Shaw v. 
White, 28 Ala. 637. A motion to nonsuit is 
a "demurrer to the evidence." Herrick v. 
Barzee, 96 Or. 357, 190 P. 141, 145. A de
fendant's motion for a directed verdict, made 
at close of the evidence, is equivalent to a 
"demurrer to the evidence" for insufficiency 
to sustain a verdict for plaintiff. Mills v. 
Richardson, 126 Me. 244:, 137 A. 689, 690. A 
motion to exclude evidence has the effect of a 
demurrer to the evidence, the chief points of 
difference being the stage of the proceeding 
at whiClh each is available and the conse
quences resulting from deferring the motion 
to exclude. Potts v. Union Traction Co., 75 W. 
Va. 212, 83 S.: E. 918. For a discussion of 
the subject see Hopkins v. Nashville, C. & St. 
L. R. R., 96 Tenn. 409, 34 S. W. 1029, 32 L. 
R. A. 354. 

--Dem urrer to i nterrogatories. Where a wit
ness objects to a question propounded (par
ticularly on the taking of a depqsition) and 
states his reason for objecting or refusing to 
answer, it is called a "demurrer to th(. in
terrogatory," though the term cannot here be 
understood as used in its technical sense. 2 
Swanst. 194 ; Gres!. Eq. Ev. 61 ; 2 Atk. 524 ; 
1 Y. & J. 132. 

D EMY SAN l< E, D EMY SAN G U E. Half-blood. 
A corruption of dermi-sang. 

DEN.  A valley. Blount. 
among woods. Cowell. 

A hollow place 

D E N  A N D  STRO N D. In old English law. 
Liberty for ships or vessels to run aground, 
or come ashore (strand themselves). Oowell. 

D ENAR I AT E. In old English law. As much 
land as is worth one penny per annum. 

D ENAR I I .  An ancient general term for 
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D EN A R I US. The chief silver coin among the 
Romans, worth 8d .. ; it was the seventh part 
of a Roman ounce. Also an English penny. 
The denarius was first coined five years be
fore the first Punic war, B. C. 269. In later 
times a copper coin was called "denarius." 
Smith, Dict. Antiq. 

D E NA R I US D E I .  (Lat. "God's penny.") Ear
nest money ; money given as a token of the 
completion of a bargain. It differs from 
arrhw in this : that arrhw is a part of the 
consideration, while the dena.rius Dei is no 
part of it. The latter was given away in char
ity ;. whence the name. 1 Duvergno'y, n. 132 ; 
3 Duvergnoy, n. 49 ; Repert. de Jttr., Denier 
a Dieu. 

D ENAR I US TERT I US C O M I TATUS. In old 
English law. A llhird part or penny of the 
county paid to its earl, the other two parts be
ing reserved to the crown. 

DEN I AL. .A. traverse in the pleading of one. 
party of an allegation of fact set up by the 
other ; a defense. See Flack v. O'Brien, 43 
N. Y. S. 854, 119 Misc. 399 ; Mott v. Baxter, 
29 Colo. 418, 68 P. 220. 

General and Specific 

In code pleading, a general denial is one 
which puts in issue all the material aver
ments of the complaint or petition, and per
mits the defendant to prove any and all facts 
tending to negative those averments or any 
of them. Mauldin v. Ball, 5 Mont. 96, 1 P. 
409 ; Goode v. Elwood Lodge, 160 Ind. 251, 
66 N. E. 742. A specific denial is a separate 
denial applicable to- one particular allegation 
of the complaint. Gas Co. v. San Francisco, 9 
Cal. 470 ; Sands v. Maclay, 2 Mont. 38 ; Se
ward v. Miller, 6 How. Prac. (N. Y.) 312. An 
answer by way of a general denial is the 
equivalent of, and substitute for, the general 
issue under the common-law system of plead
ing. It gives to the defendant the same 
riglht to require the plaintiff to establish by 
proof all the material. facts necessary to show 
his right to· a recovery as was given by that 
plea. Kline v. Harris, 30 N. D. 421, 152 N. 
W. 687, 688, Ann. Gas. 1917D, 1176 ; Smith v. 
Continental Supply Co. (Tex. Oiv. App.) 283 
S. W. 1082, 1084. 

any sort of peJctu'fllia n'Umera.,ta., or Iready D EN I ER. L. Fr. In old English law. De
money. The French use the word "denier" nial ; refusal. Denier is when the rent (be
in the same sense,-payer de ses propres de- ing demanded upon the land) is not paid. 
n,iers. Finch, Law, b. 3, c. 5. 

D ENAR I I D E  CAR I TATE. In English law. D E N I ER A. D I EU. In French law. Earnest 
Customary oblations made to a cathedral money : a sum of money given in token of 
church at Pentecost. the completion of a bargain. The phrase is 

D ENAR I I  S. PET R I .  (Commonly called "Pet
er's Pence.") An annual payment on St. 
Peter's feast of a penny from every fAmily 
to the pope" during the time that the R� 
man Catholic religion was established in Eng
land. 

a translation of the Latin Denarius D ei, (q. 
'V.) 
DEN I ZAT I ON., The act of making one a den
izen ; the conferring of the privileges o-f .citi
zenship upon an '  alien born. Oro. Jac. 540. 
See Denizen. 



555 

D E N  IZE. To make a man a denizen or cit!- , 
zen. 
D E N IZEN. In English law. A person who, 
being an alien born, has obtained, em dona
tione regis, letters patent to make him an Eng
lish subject,-a high and incommunicable 
branch of the royal prerogative. A denizen is 

I in a kind of middle state between an alien 
and a natural-born subject, and partakes of 
the status of both of these. 1 Bl. Oomm. 374 ; 
7 Coke 6 ;  Oockburn, Nationality 27 ; Morse', 
Citizenship 106. See Priest v. Cummings, 20 
Wend. (N. Y.) 35.2 ; Ex parte Gilroy (D. C.) 
257 F. 110, 128. 

' 

The term is used to signify a person who, be
ing an alien by birth, has obtained letters patent 
making him an English subject. The king may 
denize, but not naturalize, a man ; the latter re
quiring the consent of parliament, as under the 
naturalization act, 1870, (33 & 34 Vict. c.  14. ) A 
denizen holds a position midway between �n alien 
and a natural-born or naturalized subject, being 
able to take lands by purchase or devise, (which 
an alien could not until 1870 do, ) but not able to 
take lands by descent, (which a natural-born or nat
uralized subject may do.) Brown. 

The denizen becomes a British subject from the 
date of the letters while ' a naturalized person is 
placed in a .position equivalent to that of a natural
born subject ; Dicey, Conti. Laws 164. 

The word is also used in this sense in South 
Carolina. See McClenaghan v. McClenaghan, 1 
Strob. Eq. (S .  C. ) 319, 47 Am. Dec. 532. 

A denizen, in the primary, but obsolete, 
sense of the word, is a natural-born subject 
of a country. Co. Litt. 129a ; Levy v. Mc
Ca.rtee, 6 Pet. 102, 116, 8 L. Ed. 334. 

D EN MAN'S ( LO R D )  ACT. An English stat
ute, for the amendment of the law of evidence, 
(6 & 7 Vict. c. 85,) which provides that no per
son offered as a witness shall thereafter be 
excluded by reason of incapacity, from crime: 
or interest, from giving evidence. 

D EN MAN'S ( M R.) ACT. An English statute, 
for the amendment of procedure in criminal 
trials, (28 & 29 Vict. c. 18,) allowing counsel 
to sum up the evidence in criminal a s  in civil 
trials, provided the prisoner be defended by 
counsel. 

D EN O M BREM ENT. In French feudal law. 
A minute or act drawn up, on the creation of 
a fief, containing a description of the fief, and 
all the rights and incidents belonging to it. 
Guyot, lnst . .  Feud. c. 3. 

Denomi natio fieri debet a dign io ribus. Denomi
nation should be made from the more worthy. 

D E N O U N C E. To, declare (an act or thing) to 
be a crime and prescribe a punishment for it. 
State v. De Hart, 109 La. 570, 33 So. 605. The 
word is also used (not. technically but popu
larly) as the equivalent of "accuse" or "inform 
against." 

The term is frequently used in regard to 
treaties, indicating the act of one nation in 

DENUNOIA DE OBBA. NUEVA 

giving notice to another nation of its inten
tion to terminate an existing treaty between 
the two nations. The French denoncer means 
to declare, to lodge an information against. 
Bellows, Fr. Dict. 

D EN O U NC EM ENT. 

I n  Spanish and M exican Law 

A judicial proceeding for the forfeiture of 
land held by an alien. 

Though real property might be · acquired by an 
alien in fraud of the law,-that is, without observ
ing its requirements,-he nevertheless retained his 
right and title to it, but was liable to be deprived 
of it by the proper proceeding of denouncement, 
which in its substantive characteristics was equiva
lent to the inquest of office found, at common law. 
De Merle v. , Mathews, 26 Cal. 477. 

The "denouncement of a new work" is a 
proceeding to obtain an order orf court, in the 
nature of an injunction, against the construc
tion of a new building or other work, whkh, 
if completed, would injuriously affect the 
plaintiff's property. Von Schmidt v. Hunt� 
ington, 1 Cal. 55. 

I n Mexican Min ing  Law 

Denouncement is an application to the au
thorities for a grant of the right to work a. 
mine, either on the ground ·of new discovers'; 
or on the ground of forfeiture of the rights of 
a former owner, through abandonment 61' 
contravention of the mining la.w. Cent. Dict. 
See Castillero v. U. S., 2 Black, 109, 17 L. Ed. 
360 ; Stewart v. King, 85 01'. 14, 166 P. 55, 50. 

D E NSH I R I  NG OF .LAND. (Otherwise called 
"burn-beating.") A method of improving land 
by casting parings of eartb, turf, and stubble 
into heaps, which when dried are burned into 
ashes for a compost. Cowell. 

D ENT I ST. One whose business it is to diag
nose and treat imperfections or diseases of 
human teeth. People v. Hewson, 18

-
1 App. 

Div. 212, 168 N. Y. S. 104,. Defined by the 
California Dental Act as any person who 
shall for remuneration perform an operation 
of any kind, or treat diseases of the human 
teeth. Jacobs v. Board of Dental Examiners 
of California, 189 Cal. 709, 209 P. 1006, 1007. 

D ENT I STRY. A special department of medi
cal science, dealing with the treatment of the 
diseases, etc., of human teeth. Common� 
wealth v. Heller, 277 Pa. 539, 121 A. 558, 559. 

D E N U M ERAT I O N. The act of present pay
ment. 

D E N U N C I A  DE O B RA N U EVA. In Spanish 
law. The denouncement of a new work ; be
ing a proceeding to restrain the erection of 
some new work, as, for instance, a building 
which may, if completed, injuriously affect 
the property of the complainant ; it is of a 
character similar to the interdicts of posses-
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sion. Escriche ; Von Schmidt V. Huntington, 
1 Cal. 63. 
D E N U N C I AT I O N. 

I n the Civil Law 

The act by which an individual informs a 
public officer, whose duty it is to prosecute 
offenders, that a crime has been committed. 
See 1 Bro. Civ. Law 447 ; Ayliffe, Parerg. 210 ; 
Pothier, Proc. Cr. sect. 2, § 2. 

The giving of an information in the eccles
iastical courts by one who was not the ac
cuser. 

I n  Scotch Practice 

The act by which a person is declared to 
be a rebel, who has disobeyed the charge giv
en on letters of horning. Bell. 

D E N U NT I AT I O. In old English law. A pub
- lie notice or summons. Bract. 202b. 

D ENY . . To traverse. Perry V. Tumlin, 161 
Ga. 392, 131 S. E. 70, 73. 

D EODAND.  (L. Lat. Deo dandum, a thing 
to be given to God.) In English law. Any 
personal chattel which was the immediate 
occasion of the death of any reasonable crea� 
ture, and which was forfeited to the crown 
to ·be applied to piOits uses, and distributed in 
alms by the high almoner. 1 Hale, P. C. 419 ; 
Fleta, lib. 1, C. 25 ; 1 Bl. Comm. 300 ; 2 Steph. 
Comm. 365. See Parker-Harris CO. V. Tate, 
135 Tenn. 509, 188 S. W. 54, L. R. A. 1916F, 
935. 
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D EPARTMENT. One of the territorial divi
sions of a country. The term Is chiefly used 
in this sense in France, where the division 
of the country into departments Is somewhat 
analogous, both territorially and for govern
me�tal purposes, to the division of an Ameri
can state into counties. The United States 
have been divided into military departments, 
including certain portions of the country. 
Parker V. U. S., 1 Pet. 293, 7 IJ. Ed. 150. 

One of the divisions of government ; as, the 
legislative, executive, and judicial depart
ments. State v. Guidry, 142 La. 422, 76 So. 
843, 845. Cf. Commercial Pacific Cable Co. 
v. Philippine Nat. Bank (D. C.) 263 F. 218, 
222 ; Keane v. United States (C. C. A.) 272 F. 
577. 

One of the divisions of the executive branch 
of government. Used in this sense in the 
United States, where each department is 
charged with a specific class of duties, and 
comprises an organized staff of officials ; e. g., 
the department of state, department of war, 
etc. 

With reference to state or municipal administra
tion, a "bureau" is  merely a division of a depart
ment. In re McLaughlin, 210 N� Y. S. 68, 72, 124 Misc. 
766. 

Also, a division of a business, or of some
thing comparable thereto. See State v. Ar
kansas Lumber Co., 126 Ark. 107, 189 S. W. 
671. 

D E PART U R E. A deviation or divergence, 
as from a standard rule or measurement. 

D EO R  H E D G E. In old English law. 
hedge inclosing a deer par

.
k. 

Hamilton Mfg. Co. v. Tubbs Mfg. Co. (D. C.) 
The 216 F. 401, 409. 

D EPART. To divide or separate actively. I n  Marit ime Law 

The departers of gold and silver were no more A deviation from the course prescribed in 
than the dividers and refiners of those met- the policy of insurance. 
also Cowell. 

To go away, especially with reference to 
permanent visits. Pezzoni V. Pezzoni, 38 Cal. 
App. 209, 175 P. 801, 802. To depart, as from 
the state, is not necessarily synonymous with 
the phrase "leave the state." , Williams V. 
Williams, 57 Cal. App. 36, 206 P. 650, 652. 

I n  Plead ing  

To forsake or abandon the ground assumed 
in a former pleading, and assume a new one. 
See Departure. 

'
I n  Mariti me Law 

To leave a port ; to be out of a port. To de
p'art imports more than to sail, or set sail. A 
warranty in a policy that a vessel shall de
part on or before a particular day is a war
ranty not only that she shall sail, but that she 
shall be out of tne port on or before that day. 
3 Maule & S. 461 ; 3 Kent Comm. 307, note. 
" To depart" does not mean merely to break 
ground, but fairly to set forward upon the 
voyage. Moil' v. Assur. Co., 6 Taunt. 241 ; 
Young v. The Orpheus, 119 Mass. 185 ; The 
Helen Brown (D. C.) 28 F. 111. 

I n  Pleadi ng: 

The statement of matter in a replication, reo 
joinder, or subsequent pleading, as a cause 
of action or defense, which is not pursuant to 
the previous pleading of the same party, and 
which does not support and fortify ' it. 2 
Williams, Saund. 84a, note 1 ; 2 Wils. 98 ; Co. 
Litt. 304a ; Railway CO. V. Wyler, 158 U. S. 
285, 15 S. Ct. 877, 39 L. Ed. 983 ; Hanna v. 
Royce, 119 Or. 450, 249 P. 173, 175. 

A departure, in pleading, is when a party quits 
or departs from the case or defense which he has 
first made, and has recourse to another. White v. 
Joy, 13 N. Y. 83 ; Allen v. Watson, 16 Johns. (N. 
Y.) 205 ; Kimberlin v. Carter, 49 Ind. 111 ; Crim 
V. Drake, 86 Fla. 470, 98 So. 349, 351 ; Clonts V. 
State, 19 Ala. App. 130, 95 So. 562 ; Northwestern 
Nat. Life Ins. Co. v. Ward, 56 Ok!. 188, 155 P. 524, 
525. 

A departure takes place when, in any pleading, 
the party deserts the ground that he took in hi!! 
last antecedent pleading; and resorts to another. 
Steph. PI. 410 ; Burrell v. Masters, 65 Colo. 310, 
176 P. 316, 317. Or, in other words, when the second 
pleading contains matter not pursuant to the for
mer; and which does not support and fortify It.. 
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Co. Litt. 304a. Hence a departure · obvi()usly can 
never take place till the replication. Steph. PI. 410. 
Each sllbsequent pleading must pursue or support 
the former one ; i. e.) the replication must support 
the dedaration, and the rejoinder the plea, without 
'departing out of it. 3 BI. Comm. 310. An amend
ment to a petition changing the cause of action is 
not, technically, a "departure," Union Bank & 
Trust Co. v. Ponder, 220 Ky. 365, 295 S. W. 140, 141 ; 
King v. Milner, 63 Colo. 407, 167 P. 957, 960 ; Mac
Gerry v. Rodgers, 144 Wash. 375, 258 P. 314, 315. 

That which is a "departure" in pleading is a 
"variance" in evidence. Wilson v. Oil Well Supply 
Co., 111 Okl. 63, 238 P. 415, 416. 

D E PART U R E  I N  D ES P I T E  OF COU RT. In 
old gnglish practice. The tenant in a real 
action, having once appeared, was consider
ed as constructively present in court until 
again called upon. Hence if, upon being de
manded, he failed to appear, he was said to 
have "departed in despite [i. e., contempt] 
of the court." Go. Litt. 139a ; 8 Co. 62a ; 1 
Holle, Abr. 583 ; Metc. Yelv. 211. 

D E PASTU RE. In old English law. To pas
ture. "If a man depa8ture8 unprofitable cat
tle in his ground." Bunb. 1, case 1. 

D E PEC U LAT I O N. A robbing of the prince 
or commonwealth ; an embezzling of the pub
lic treasure. 

D E PEN:D E,NrCY. A territory distinct from 
the country in which the supreme sovereign 
power resides, but belonging rightfully to it, 
and subdect to the laws and regulations which 
the sovereign may think proper

' 
to prescribe. 

U. S. v. The Nancy, 3 Wash. C. C. 286, Fed. 
Cas. No. 15,854. 

It differs from a oolony, because it is  not 
settled by the citizens of the sovereign or 
mother state ; and from p088e88ion, . because it 
is held by other title than that of mere con
quest. 

D E P E N D ENT, n. One who derives support 
from another ; Ballou v. Gile, 50 Wis. 618, 7 
N. W. 561 ; Supreme Council American Legion 
of Honor v. Perry, 140 Mass. 590, 5 N. E. 634 ; 
not merely persons who derive a benefit from 
the earnings of the deceased ; [1899] 1 Q. B. 
1005 ; Havey v. Erie R. Co., 88 N. J. Law, 
68·1, 96 A. 995, 996. One who depends on or 
is sustained by another, or who relies on an
other for support or favor. Wells-Dickey 
Trust Co. v. Chicago, B. & Q. R. Co., 166 Minn. 
79, 207 N. W. 186, 187 ; United States v. Mc
Hugh (D. C.) 253 F. 224, 228. 

D E P E N D ENT, adj. Deriving existence, sup
port, or direction from another ; conditioned, 
in respect to force or obligation, upon an ex� 
traneous act or fact. 

Under a statute relating to dependent children, 
"dependent" is synonymous with "neglected," but 
not with "delinquent." People v. Ellis, 185 Ill. App. 
417, 420. 

Under a California juveni1� act, a "dependent 
person" is one under the age of 21 y�ars who is in 
danger of growing up to lead an idle, dissolute, or 

DEPONER 

immoral life. People v. Cruse, 24 Cal. App. 497, 141 
P. 936. 

-Dependent conditions. Mutual covenants 
which go to the whole consideration on both 
sides. Long v. Addix, 184 Ala. 236, 63 So. 982, 
984. 

-Dependent contract. One which depends or 
is conditional upon another. One which it is 
not the duty of the contractor to perform un
til some obligation contained in the same 
agreement has been performed by the other 
party. Ham. Parties, 17, 29, 30, 109. 

-Depe ndent covenan t. See Covenant. 

-D ependent promise. One which it is not the 
duty of the promisor to perform until some 
obligation contained in the same agreement 
has been · performed by the other . party. 
Hamm. Partn. 17, 29, 30, 109 ; Harr. Cont. 
152. 

D E PE N D I NG.  In practice. Pending or unde
termined ; in progress. See 5 Coke, 47. 

Under a statute (28 USCA §§ 639-641) ,  permitting 
the taking of testimony by deposition de bene esse, 
a cause is  "depending" from the time of the is
suance of the original writ. Oklahoma Gas & Elec
tric Co. v. Bates Expanded Steel Truss Co. (D. C. ) 
296 F. 281, 283. 

D E P ESAS. In Spanish-American law. Spa
ces of ground in towns reserved for commons 
or public pasturage. 12 Pet. 443, note, 9 L. Ed. 
1150. 

D EP O LYM E R I ZAT I ON.  In connection with 
the devulcanizing of vulcanized rubber, the 
act of breaking into smaller aggregations. the 
rubber molecules, which consist of hydrogen 
and carbon, thus rendering the waste rubber 
plastic. Philadelphia Rubber Works ' Co. v. 
United States Rubber Reclaiming Works (D. 
C.) 225 F. 789, 791. 

D EP O N E. In Scotch practice. To depose ; 
to make oath in writing. 

D E P O N ENT. In practice. One who deposes 
(that is, testifies or makes oath, now in writ
ing) to the truth of certain facts ; one who 
gives under oath testimony which is reduced 
to writing ; one who makes oath to a written 
statement. The party making an affidavit is 
generally so called, though in the United 
States the term "affiant" is also commonly 
applied to such party. 

The word "depone," from which is derived "de
ponent," . has relation to the mode in which the 
oath is administered, (by the witness placing his 
hand upon the book of the holy evangelists, ) and 
not as to whether the testimony is delivered orally 
or reduced to writing. "Deponent" is included in 
the term "witness," but "witness" is more general. 
Bliss v. Shuman, 47 Me. 248. 

D E P O N ER. In old Scotch practice. A depo
nent. 3 How. State Tr. 695. 



DEPOPULATIO AGRORUM 

D E PO P U LAT I O  AGROR UM. In old English 
law. The crime of destroying, ravaging, or 
laying waste a country. 2 Hale, P. C. 333 ; 4 
Bl. Comm. 373. 

DEPO P U LAT I O N .  In old Ellglish law. A 
species of waste by which the population of 
the kingdom was diminished. Depopulation 
of houses was a public offense. 12 Coke, 30, 
31. 

558 

menta which are written down and sworn to ; 
to give testimony which is reduced to writing 
by a duly-qualified officer and sworn to by the 
deponent. To say (in a deposition) under 
oath. Webb v. Iowa-Nebraska Coal Co., 198 
Iowa, 776, 200 N. 'V. 225, 226. 

D EPOS I T. A naked bailment of goods to be 
kept for the depositor without reward, and 
to 'be returned when he shall require it. 

D E P O RTAT I O .  Lat. In the civil law. A Jones, Bailm. 3,6, 117 ; National Bank v. 
Washington County Bank, 5 Hun (N. Y.) tiD, ; 
Payne v. Gardiner, 29 N. Y. 167 ; Montgomery 
v. Evans, :8 Ga. 100 ; Rozelle v. Rhodes, llG 
Pa. 12.9, 9 Atl. 160, 2 Am. St. Rep. 591 ; In re 
Patterson, 18 Hun (N. Y.) 221, 222 ; Bellows 

kind of banishment, where a condemned per
son was sent" or carried away to some foreign 
country, usually to an island, (in insulam 
deportatwr,) and thus taken' out of the num
ber of Homan citizens. 

D E P O RTAT I O N .  Banishment to a foreign 
country, attended with confiscation of prop- ' 
erty and deprivation of civil rights. A pun
ishment derived from the deportatio (q. 'V.) 
of the Roman law, and still in use in France. 

I n  Roman Law 

A perpetual banishment, depriving the ban
ished of his rights as a citizen ; it differed 
from relegation (q. 'V • .) and exile, (q. v.) 1 
Brown, Civil & Adm. Law, 125, note ; Inst. l, 
12, 1, and 2 ;  Dig. 48, 22, 14, 1. 

In Am erican Law . 

The removal or sending back of an alien to 
the country from which he came, as a measure 
of national police and without :iUY implica
tion of punishment or penalty. 

"The removal of an alien out of the country, . 
simply because his presence is deemed inconsistent 
with the public ' welfare, and without any punish
ment being imposed or contemplated, either under 
the laws of the country out of which he is sent, 
or under those of the country to which he is tak
en." It differs from transportatio,!}-, which is by 
way of punishment of one convicted of an offence 
against the laws of the country ; and from extra
dition (q. v. ) ,  which is the surrender to another 
country of one accused of an offence against its 
laws, there to be tried, and, if found guilty, pun
ished. Fong Yue Ting v. U. S., 149 U. S. 698, 13 
S.  Ct. 1016, 37 L. Ed. 905. 

"Deportation," as distinguished from "exclusion," 
is  depriving a person already in the United States 
of a privilege which he, at least at the time, is 
enjoying ; whereas "exclusion" is the denial of 
entry, and does not deprive one of any liberties he 
had theretofore enjoyed. Ex parte Domingo Cory
pus (D.  C. ) 6 F. (2d)  336. 

D E POSE. To deprive an individual of a pub
lic employment or office against his will. 
'Volffius, Inst. § 1003. The term is usually 
applied to the deprivation of all authority of 
a sovereign. 

I n  P ractice 

In ancient usage, to testify as a witness ; 
to give evidence under oath. 

I n Modern Usage 

To make a deposition ; to give evidence in' 
the sbape of a deposition ; to make, state-

Falls Bank v. Bank, 40 Vt. 380. 
A hailment of goods to be kept by the bailee 

without reward, and delivered according to 
the object or purpose of the original trust. 
Story, Bailm. § 41 ; Richardson v. Futrell, 42 
Miss. 544. 

In general, an act by which a person re-
ceives the property of another, 'binding him
self to .preserve it and return it in kind. Civ. 
Code · La.  art. 2926 ; Henry Rose Mercantile 
& Mfg. Co. v. Stearns ... 159 La. 957, 106 So. 455, 
458. 

The delivery of chattels 'by one person to 
another to keep for the use of the hailor. 
Code Ga. 1882, § 2103 (Civ. Code 1910, § 34[.4:) .  

The giving of the possession of personal proper
ty by one person to another, with .his consent, to 
keep for the use and benefit of the first or of a 
third person. Moumal v. Parkhurst, 89 Or. 248, 
173 P. 669, 671. 

Something intrusted to the care of another, either 
for a permanent or a temporary disposition. David
son v. U. S.  (C. C.  A . )  292 F. 750, 751, aff U. S. v. 
Davidson (D.  C . )  285 F. 661. 

Also, money lodged with a person as . an 
earnest or security for the performance of 
some contract, to be forfeited if the depositor 
fails · in his undertaking. It may be deemed 
to be part payment, and to that extent may 
constitute the purchas�r the actual owner of 
the estate. Larson v. Metcalf, 201 Iowa, 1208, 
207 N. W. 382, 384, 45 A. L. R. 344. 

Classific'ation 

According to the classification of the civil 
law, deposits are of the following several 
sorts : (1) Necessary, made upon some sud
d.en emei'gency, and from some pressing neces
sity ; as, for instance, in case of a fire, a ship
wreck, or other overwhelming calamity, when 
property is confided to any person whom the 
depositor may meet without proper opportu-. 
nity for reflection or choice, and thence it is 
called "m'isera·bile depo8itum." (2) Voluntary, 
which larises from the mere consent and 
agreement of the parties. Civ. Code La. art. 
2964 ; Dig. 16, 3, 2 ;  Story, Bailm. § 44. The 
common . law has made no such division. 

There is anothel' class of deposits called 
"involuntary," which may be without the as
sent or even knowledge of the depositor ; a� 
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lumber, etc., left upon 'another's land by the 
subsidence of a 11ood. An ' "involuntary" de
posit is defined by Oiv. Code Cal. § 1815, as 
one made by the accidental leaving or placing 
of personal property in the :possession of any 
person without negligence on the part of the 
owner. Oopelin v. Berlin Dyeworks & 
Laundry Co., 168 Cal. 715 , 144 P. 961, 9(33, 
L. R. A. 19150, 712. 

The civilians again divide deposits into 
"simple deposits," made by one or more per
sons having ,a common interest, and "seques
trations," made by one or more persons, each 
of whom has a different and adverse inter
est in controversy touching it ; and these last 
are of two sorts,-"conventional," or such 
as are made by the mere agreement of the 
parties without any judicial act ; an'd "juUi
cial," or such as are made by order of a court 
in the course of some proceeding. Rev. Civ. 
Code La. art. 2979. Thus, it is said that in 
view of Rev. eiv. Code La. art. 2976, the dif
ference between "sequestration" and "depos
it" is that the former may have for its object 
both movable and immovable property, while 
the latter is confined ,to movables. Raines v. 
Dunson, 145 La. 1011, <83 So. 224, 226. 

'l'here is another dass of deposits calied 
"irregular," as when a person, having a sum 
of money which he does not think safe in 
his own hands, confides it to another, who 
is to return to him, not the same money, but 
a like sum when he shall demand it. Poth. 
du Depot,. 82, 83 ; Story, Bailm. § 84. A reg
ular deposit is a strict or special deposit ; 
a deposit which must be returned in specie ; 
i. e., the thing deposited ml.lst be returned. 
A qua,si deposit is a kind of implied or in
voluntary depOSit, which takes place where 
a party comes lawfully to the possession of 
another person's property, by finding it. 
Story, BaHm. § 85. Particularly with refe'r
ence to money, deposits are also classed as 
general or speecial. A general deposit is where 
the money deposited is not itself to be return
ed, ,but an equivalent in money (that is, a like 
sum) is to be returned. It is equivalent to a 
loan, and the money deposited ·becomes the 
,property of the depositary. Insuranc� Co. v. 
Landers, 43 Ala. 138. A special deposit is a 
deposit in which the identical thing deposited 
is to be returned to the depositor. The par
ticular object of this kind of deposit is safe
keeping. Koetting v. State, 88 Wis. '502, 60 
N. "V. 822. In banking law, this kind of de
posit is contrasted with a "general" deposit, 
as above ; but in the civil law it is the antith
esis of an "irregular" deposit. A gratttitous 
or naked deposit is a bailment of goods to be 
kept for the depositor without hire or re
ward on either side, or one for which the 
depositary receives no consideration beyond 
the mere possession of the thing deposited. 
eiv. Code Ga. 189'5, § 2921 (Civ. Code 1910, § 
3494) ; Civ. Code Cal. § 1844. Properly and 
originally, all deposits are of this des-crip
tion ; for according to the Roman law, a bail-

ment of goods for which hire or a price is to 
·be paid, is not called "depositum" but "10-
catio." If the owner of the property pays for 
its custody or care, it is a "locatio custodire ;" 
if, on the other hand, the bailee pays for the 
use of it, it is "locatio rei," (See Locatio.) 
But in the modern law of those states which 
have 'been influenced by the Roman juris
prudence, a gratuitous or naked deposit is 
distinguished from a "deposit for hire," in 
which the bailee is to ,be paid for his services 
in keeping the article. Oi v. Code Cal. § 1851 ; 
Civ. 'Code Ga. 1<895, § 29·21 (Civ. Code 1910, § 
3494). 

I n  M i n ing 

A quantity of ore or mineral substances oc
curring naturally in the earth ; as, a deposit 
of gold, oil, etc. See Colorado Gold Dredging 
Co. v. Stearns-Roger Mfg. Co., 60 Colo. 412, 
153 P. 765. 

I n  Banking Law 
The act of placing or lodging money in the 

custody of a bank or banker, for safety or 
convenience, to be withdrawn at the will of 
the depositor or under rules and regulatlons 
agreed on. Also, the money so deposited, or 
the credit which the depositor receives for it. 
Clement Nat. Bank v. Vermont, 231 U. S. 120, 
3·4 S. Ot. 31, 35, 58 L. Ed. 147. See, also, 
State v. Marron, 18 N. M. 426, 137 P. 845, 
848, 50 L. R. A. (N. S.) 274 ; State v. Farmers' 
State Bank of Allen, 113 Neb. 82, 201 N. W. 
893, 894 ; State Banking Board v. James (Tex. 
Civ. App.) 264 S. W. 145, 149. 

I n  General 

-Deposit accou nt. An account of sums 
lodged with a -bank not to be drawn upon by 
checks, and usually not to be withdrawn ex
cept after a fixed notice. 

-Deposit com pany. A company whose busi
ness is the safe-keeping of securities or other 
valuables deposited in boxes or safes in its 
building which are leased to the depositors. 

-Deposit of title-deeds. A method of pledg
ing real property as securi ty for a loan, by 
placing the title-deed$ of the land in the keep
ing of the lender as pledgee. 

-Depo,sit s l ip. An acknowledgment that the 
amount named therein has been received by 
the bank ; it is a receipt intended to furnish 
evidence as between the depositor and depos
itary that on a given date there was de
posited the sum named theretn, the time of 
deposit, and amount deposited, being also 
shown. In 1'e Ruskay (C. C. A.) 5 F.(2d) 143, 
147 ; American Home Life Ins. Co. v. Citi
zens' State Bank of Headrick, 66 Okl. 198, Hi8 
P. 437, 4308, L. R A. 1918B, 296. 
-General and special deposits. Deposits of 
money in a -bank are either general or special. 
A general deposit (the ordinary form) is one 
which is to -be repaid on demand, in whole or 
in part as called for; in any current money, 
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not the same pieces of money deposited. In 
re Cronk, 110 Neb. 676, 194 N. W. 865. In 
this case, the title to the money deposited 
passes to the bank, which becomes debtor to 
the depositor for the amount. A special de
posit is one in which the depositor is .entitled 
to the return of the identical thing deposited 
(gold, bullion, securities, etc.) and the title to 
the property remains in him, the deposit be
ing usually made only for purposes of safe
keeping. Shipman v. State Bank, 59 Hun, 
621, 13 N. Y. Supp. 475 ; State v. Clark, 4 
Ind. · 315 ; Brahm v. Adkins, 77 Ill. 263 ; 
Marine Bank v. Fulton Bank, 2 Wall. 252, 17 
L. Ed. 7805. There is also a specific deposit, 
which exists where money or property is giv
en to a bank for some specific and particular 
purpose, as a note for collection, money to pay 
a particular note, or property for some other 
specific purpose. Corporation Commission of 
North Carolina v. Merchants' Bank & Trust 
Co. , 193 N. C. 696, 138 S. E. 22, 24 ; Cooper v. 
National Bank of Savannah, 21 Ga. App. 356, 
94 S. E. 611 , 615 ; Officer v. Officer, 120 Iowa, 
3891 94 N. W. 947, 98 Am. St. Rep. 365. 

D EPOSI TARY. The party receiving a de
posit ; one with whom anything is lodged in 
trust, as "depository" is the place where it is 
put. A trustee ; fiduciary ; one to whom 
goods are bailed to be held without recom
pense. Stand. Dict. The obligation on the 
part of the depositary is that he keep the 
thing with reasonable care, and, upon request, 
restore it to the depositor, or otherwise de
li ver it, according to the original trust. 

D EPOSI TAT I ON. In Scotch law. Deposit 
or depositum, the species of bailment so called. 
Bell. 

D E POSI T I ON.  The testimony of a witness 
taken upon interrogatories, not in open court, 
but in pursuance of a commission to take 
testimony issued by a court, or under a gen
eral law on the subject, and reduced to writ
ing and duly authenticated, and intended to 
be used upon the trial of an action in court. 
Lutcher v. U. S., 72 F. 972, 19 C. O. A. 259 ; 
Indianapolis Water 00. v. American Straw
board Co. (C. 0.) 65 F. 535. 

A written declaration under oath, made 
upon notice to the adverse party for the pur
pose of enabling him to attend and cross
examine ; or upon written interrogatories. 
Code Oiv. Proc. Oal. § 2004 ; Oomp. Laws 
N. D. 1913, § 7885 ; Oomp. Laws S. D. 19'29, 
§ 2752 ; N. S. Sherman Machine & Iron Works 
v. R. D. Cole Mfg. Go., 51 Ok1. 353, 151 P. 
1181, 1182. It is the giving of notice to the 
adverse party which especially distinguishes 
a deposition from an affidavit. State v. Quar
tier, 114 Or. 657, 236 P. 746, 748. 

A deposition is evidence given by a witness under 
interrogatories, oral or written, and usually wr

'
it

ten down by an official person. In its generic sense, 
it embraces all written evidence verified by oath, 
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and includes affidavits ; . but, in legal language, a 
distinction is maintained between depositions and 
affidavits. Stimpson v. Brooks, 3 Blatchf. 456, Fed. 
Cas. No. 13,454. But this distinction is not always 
observed in statutes. Arnold v. State (Old. Cr. 
App. ) 132 P. 1123, 1126. See, also, State v. English, 
71 Mont. 343, 229 P. 727, 728. 

The term sometimes is used in a speCial 
sense to denote a statement made orally by a 
person on oath before an examiner, com
missioner, or officer of the court, (but not in 
open court,) and taken down in writing by 
the examiner or under his direction. S"Yeet. 

I n Ecclesiastical Law 

The act of depriving a clergyman, by a 
competent tribunal, of his clerical order'S, to 
punish him for some offense and to prevent 
his acting in future in his clerical character. 
Ayl. Par. 206. 

DE.POS I T o.. In Spanish law. Deposit ; the 
species of bailment so called. Schm. Civil 
Law, 193. 

A real contract by which one person con
fides to the custody of another an object on 
the condition that it shall be returned to him 
whenever he shall require it. 

D E,POS, ITOH. One who makes a deposit. 
In banking law, one who delivers and 

leaves money with a bank on his· order or 
subject to check. Union Life & Aeeident Ins. 
Co. of Lincoln, Neb., v. American Surety 00. 
of New York, 113 Neb. 300, 203 N. W� 172, 175 ; 
IJummus Cotton Gin Co. v. Walker, 195 Ala. 
552, 70 So. 754, 756 ; Austin v. Avant (Tex. 
Civ. App.) 277 S. W. 409, 410. 
D E POSITORY. The place where a deposit 
(q. v.) is piaced and kept. 

Sometimes, also, a depositary ; one with 
whom something is deposited. Jones v. 
Marrs, 114 Tex. 62, 263 S. W. 570, 573. 

U n ited States Depositories 

Banks selected and designated to receive 
deposits of the public funds of the United 
States. 

D EPOSI T U M .  Lat. In the civil law. One 
of the forms of the contract of bailment, be
ing a naked bailment of goods to be kept for 
the use of the bailor without reward. Foster 
v. Essex Bank, 17 Mass. 498, 9 Am. Dec. 168 ; 
Coggs v. Bernard, 2 Ld. Raym. 912 ; Coe v. 
Ricker, 214 Mass. 212, 101 N. E. 76, 78, 45 
L. R. A. (N. S.) 30, Ann. Cas. 1914B, 1178 ; 
Suits v. Electric Park Amusement 00., 213 
Mo. App. 275, 249 S. W. 656, 657 ; Hanes v. 
Shapiro & Smith, 168 N. C. 24, ' 84 S. E. 33, 35. 
See Deposit. 

One of the four real contracts specified by Jus
tinian, and having the following characteristics,: 
(l) The depositary or depositee is not liable for 
negligence, however extreme, but only for fraud, 
dolus ; (2) the property remains in the depositor, 
the depositary having only " the possession. I're-: 
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carium and 8equestre were two varieties of the 
depositum. 

DEPOT. A railroad freight or passenger sta
tion ; a place on the line of a railroad wh?re 
passengers may enter and leave the trams 
and where freight is deposited for- delivery ; 
a place where the carrier is accustomed to 
receive merchandise, deposit it, and keep it 
ready for transportation or delivery. Maghee 
v. Transportation Co., 45 N. Y. 520, 6 Am. 
Rep. 124 ; Hill v. Railroad Co. (Tex. Civ. 
App.) 75 S. W. 876 ; Karnes v. Drake, 103 
Ky. 134, 44 S. W. 444 ; Railroad Co. v. Smith, 
71 Ark. 189, 71 S. W. 947 ; State v. New 
Haven & N. Co., 37 Conn. 163 ; State v. Jasper 
& E. R. Co. (Tex. Civ. App.) 154 S. W. 331, 333 ; 
Chesapeake & O. Ry. Co. v. Ricks, 146 Va. 10, 
135 S. E. 685, 688. But see Ft. 'Vorth & D. 
C. Ry. Co. v. State (Tex. Civ. App.) 189 s. W. 
131, 133. 

A place for the deposit of goods ; a ware
house, or a storehouse. Weyman v. City of 
Newport, 153 Ky. 487, 156 S. W. 109, 111. 

A place where military supplies or stores 
are kept or troops assembled. U. S. v. Cald
well, 19 Wall. 264, 22 L. Ed. 114. 

-Depot g l·ou nds. S.tation grounds. Pecos & 
N. T. Ry. Co. v. Railroad Commission of Tex
as (Tex. Civ. App.) 193 S. W. 770, 773 ; Atchi
son, T. & S. F. Ry. Co. v. McC'all, 48 Ok!. 
602, 150 P. 173, 174. The place where pas
sengers get off and on trains, where goods are 
loaded and unloaded, and all grounds neces
sary, convenient, and actually used for such 
purposes by the public and by the railway 
company, including the place where cars are 
switched and trains made up, also where 
tracks are used for storing cars, and where 
the public require open and free access to the 
railroad for the purpose of such business. 
Prince v. Chicago & N. W. Ry. Co., 165 Wis. 
212, 161 N. W. 765, 766 ; Hunter v. Norfolk 
& W. Ry. Co., 99 W. Va. 188, 128 S. E. 137, 
138 ; St. Louis Southwestern Ry. Co. v. Buice 
(Tex. Civ. App.) 262 S.  W. 558, 559. 

D EPOT. In French law. The depositum of 
the Roman and the deposit of the English 
law. It is of two kinds, being either (1) depot 
simply so called, and which may be either vol
untary or necessary, and (2) 8eq�w8tre, which 
is a deposit ma'de either under an agreement 
of the parties, and to abide the event of pend
ing litigation regarding it, or by virtue 'of the 
direction of the court or a judge, pending liti
gation regarding it. Brown ; Civ. Code La. 
2926. 

D EPRAVE. To defame ; vilify ; exhibit con
tempt for. In England it is a criminal offense 
to "deprave" the Lord's supper or the Book 
of Common Prayer. Steph. Crim. Dig. 99. 

A mind which may become inflamed by liquor 
and passion to such a degree that it ceases to 
care for human life and safety is a "depraved 
mind." State v. Weltz, 155 Minn. 143, 193 N. W. 42, 
44. 
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DEPUTIZ:E; 

DEPRECIAT I O N,. A fall in value ; reduc
tion of worth. New York Life Ins. Co. v. 
Anderson (C. C. A.) 263 F. 527, 529. The 
deterioration, or the loss or lessening in 
value, arising from age, use, and improve
ments, due to better methods. Boston & A. 
R. Co. v. New York Cent. R. Co., 256 Mass. 
600, 153 N. E. 19, 23 ; San Francisco & P. S. 
S. Co. v. Scott (D. C.) 253 F. 854 ; Pacific Tel
ephone & Telegraph Co. v. Whitcomb (D. C.) 
12 F.(2d) 279, 284 ; Michigan Public Utilities 
Commission v. Michigan State Telephone Co., 
228 Mich. 658, 200 N. W·. 749, 751 ; Miles v. 
People's Telephone Co., 166 Wis. 94, 163 N. 
W. 652, 655. 

D EPRE,C I AT I ON R ESERVE. An account 
kept on the books, as of a public utility, to 
offset the depreciation of the property due 
to time and use. People ex reI. Adirondack 
Power & Light Corporation v. Public Service 
Commission, 200 App. Div. 268, 193 N. Y. 
S. 186, 191. It does not represent the actual 
depreciation of its properties which is to 
be deducted from the reproduction cost new 
to ascertain the present value for rate pur
poses ; but only what observation and experi
ence suggest as likely to happen, with a mar
gin over. Southern Bell Telephone & Tele
graph Co. v. Railroad Commission of South 
Carolina (D. C.) 5 F.(2d) 77, 96. 

DEPREDAT I ON. The act of plundering, rob
bing, or pillaging. Deal v. U. S., 274 U. S. 
277, 47 S. Ct. 613, 615, 71 L. Ed. 1045. 

I n French Law 

Pillage, waste, or spoliation of goods, pal'· 
ticularly of the estate of a decedent. 

DEPR I VAT I O N. In English ecclesiastical 
law. The taking away from a clergyman of 
his benefice or other spiritual promotion or 
dignity, either by sentence declaratory in 
the proper court for fit and sufficient causes 
or in pursuance of divers penal statutes which 
declare the benefice void for some nonfeas
ance or neglect, or some malfeasance or crime. 
3 Steph. Comm. 87; 88 ; Burn, Ecc. Law, tit. 
"Deprivation." See Ayliffe, Parerg. 206 ; 1 
Bla. Comm. 393. See Degradation. 

D E P R I VE. To take. The term has this 
meaning in a constitutional provision that no 
person shall be "deprived of his property" 
without due process of law, and denotes a tak
ing altogether, a seizure, a direct appropria
tion, dispossession of the owner. Sharpless 
v. Philadelphia, 21 Pa. 167, 59 Am. Dec. 759 ; 
Wynehamer v. People, 13 N. Y. 467 ; Munn v. 
People, 69 Ill. 88 ;  Grant v. Courter, 24 Barb. 
(N. Y.) 238. It connotes want of consent. 
Sandel v. State, 115 S. C. 168, 104 S. E. 567, 
571, 13 A. L. R. 1268. 

DE.PUT I Z E. To appoint a deputy ; to ap
point or commission one to act as deputy to 
an officer. In a general sense, the term is 
descriptive of empowering one person to act 
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for another in any capacity or relation, but in -Speoial deputy. One appointed to exercise 
law it is almost always restricted to the sub- some special function or power of the official 
stitution of a person appointed to act for an or person for whom he is appointed. Saxby 
officer of the law. v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 528. 

D E.PUTY. A substitute ; a person duly au
thorized by an officer to exercise some or 
all of the functions pertaining to the office, 
in the place and stead of the latter. Carter 
v. Hornbacl{, 139 Mo. 238, 40 S. W. 893 ; Her
ring v. Lee, 22 W. Va. 667 ; Erwin v. U. S. 
(D. O.) 37 F. 476, 2 L. R. A. 229 ; 'Villing
ham v. State, 21 Fla. 776 ; Ellison v. Steven
son, 6 T. B. Mon. (Ky.) 271 ; People v. Bark
er, 14 Misc. 360, 35 N. Y. S. 727 ; United States 
v. Rockefeller (D. C.) 221 F. 462, 465 ; State 
v. Stearns, 200 Ala. 405, 76 So. 321, 323. One 
appointed to substitute for another with pow
er to act for him in his name or behalf. Sax
by v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 
528. 

A deputy differs from an assignee, in that an 
assignee has an interest in the office .itself, and 
does all things in his own name, for whom his 
grantor shall not answer, except in special cas
es ; but a deputy has not any interest in the 
office, and is only the shadow of the officer in 
whose name he acts. And there is a distinction 
in doing an act by an agent and by a deputy. An 
agent can only bind his principal when he does 
the act in the name of the principal. But a 
deputy may do the act and sign his own name, and 
it binds his principal ; for a deputy has, in law, the 
whole power of his principal. Wharton. 

-De puty consul.  See Consul. 

D ERA I G N. Apparently, literally, to con
found, and disorder, or to turn out of course, 
or displace ; as deraignment or departure out 
of religion, in St. 31 Hen. VIII. c. 6. In the 
common law, the word is used generally in 
the sense of to prove ; viz., to deraign a right, 
deraign the warranty, etc. Glanv. lib. 2, c. 
6 ;  Fitzh. Nat. Brev. 146. Perhaps this word 
"deraign," and the word "deraignment," de
rived from it, may be used in the sense of 
to prove and a proving, by disproving of what 
is asserted in ' opposition to truth and fact. 
Jacob. It is used as referring to a decree 
"which deraigrts his title from a false source." 
Paxson v. Brown, 61 F. 874, 884, 10 C. C. A. 
135. 

D ERA I LM ENT. The act of going off' or the 
state of being off the rails of a railroad. Gra
ham v. Insurance Co. of North America, 220 
Mass. 230, 107 N. E. 915. 

D ERANGEM ENT. See Insanity. 

D E RECHO.  In Spanish law. Law or right. 
Derecho comUtn, common law. The civil law 
is so called. A right. Derecho8, rights. Al
so, specifically, an impost laid upon goods or 
provisions, or upon persons or lands, by way 
of tax or contribution. Noe v. Card, 14 Cal. 
576, 608. 

-Deputy l ieutenant. The deputy of a lord D E R EL I CT. Forsaken ; abandoned ; desert-
lieutenant of a county in England. ed ; cast away. 

-Deputy sheriff. One appointed to act in the 
place and stead of the sheriff in the official 
business of the latter's office. A general depu
ty (sometimes called "undersheriff" ; see Shir
ran v. Dallas, 21 Cal. App. 405, 132 P. 454: 
458) is one who, by virtue of his appoint
ment, has authority to execute all the ordi
nary duties of the office of sheriff, and who 
executes process without any special author
ity from his principal. A 8pecial deputy, who 
is an officer pm hao vice, is one appointed for 
a special occasion or a special service, as, to 
serve a particular writ or to assist in keep
ing the peace when a riot or tumult is ex
pected or in progress. He acts under a specific 
and not a general appointment and authority. 
Allen v. Smith, 12 N. J. Law, 162 ; 'Wilson v. 
Russell, 4 Dak. 376, 31 N. W. 645. 

-Dep uty steward. A steward of a manor may 
depute or autho�ize another to hold a court ; 
and the acts done in a court so holden will be 
as legal as if the court had been hQlden by 
the chief steward in person. So an under 
steward or deputy may authorize an.other as 
subdeputy, prQ hac vice, to hold a court for 
him ; such limited authority not being in
consistent with the rule delegatu8 non pote8t 
delegare. Wharton. 

Personal property abandoned or thrown 
away by the owner in such manner as to in
dicate that he intends to' make no further 
claim thereto. 2 Bl. Comm. 9 ;  2 Reeve, Eng. 
Law, 9 ;  Thompson v. One Anchor and Two 
Anchor Chains (D. O.) 221 F. 770, 772 ; 1 0. B.  
112 ; Broom, Max. 261 ; Goodenow v.  Tappan, 
1 Ohio, 81 ; Jones's Adm'rs v. Nunn, 12 Ga. 
473 ; Livermore v. White, 74 Me. 455, 43 Am. 
Rep. 600., 

Land left uncovered by the receding of wa
ter from its former bed. 2 Rolle, Abr. 170 ; 
2 BI. Comm. 262 ; 1 Crabb, Real Prop. 109. 

I n M arit ime Law 

.A boat or vessel found entirely deserted or 
abandoned on the sea without hope or inten
tion of recovery or return by the master or 
crew, whether resulting from wreck, aecident, 
necessity, or voluntary abandonment. U. S. V. 
Stone (C. C.) 8 F. 243 ; Cromwell v. The 
Island City, 1 Black, 121, 17 L. Ed. 70 ; The 
Hyderabad (D. O.) 11 F. 754 ; The Fairfield 
(D. O.) 30 F. 700 ; The Aquila, 1 C. Rob. 41 ; 
20 E. L. & Eq. 607 ; Mason v. The Blaireau, 
2 Cranch, 240, 2 L. Ed. 266 ; The John Gil
pin, Olc. 77, Fed. Cas. No. 7,345 ; Evans v. 
The Charles, 1 Newb. 329, Fed. Cas. · No. 4,-
556 ; Montgomery v. The T. P. Leathers, 1 
Newb. 421, Fed. Oas. No. 9,736 ; The Attaca-

BL.LAW DICT. (3D En.) 
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pas, 8 Ware, 65, Fed. Cas. No. 687 ; The D EROGATI ON. The partial repeal or abol
Laura, 14 WalL 886, 20 L. Ed. 818 ; Mengel ishing of a law, as by a subsequent act which 
Box Co. v. Joest, 127 Miss. 461, 90 So. 161, limits its scope or impairs its utility and 
163. force. Distinguished from abrogation, which 

Quasi · DereUct means the entire repeal and annulment of a 

When a vessel, without being abandoned, is 
no longer under the control or direction of 
those on board, (as where part of the crew 
are dead, and the remainder are physically 
and mentally incapable of providing for their 
own safety,) she is said to be quas'i derelict. 
Sturtevant v. Nicholaus, 1 NeviTb. Adm. 449, 
Fed. Cas. No. 13,578. When the crew have left 
their vessel temporarily, with the intention of 
returning to resume possession, she is not 
technically a derelict, but is what may be 
termed a "quasi derelict." The Alcazar (D. 
C.) 227 F. 633, 650. 

D E RE L I CT I ON.  The gaining of land from 
the water, in consequence of the sea shrinking 
back below the usual water mark ; the oppo
site of alluvion (q. v). Dyer, 326b ; 2 Bl. Comm. 
262 ; 1 Steph. Comm. 419 ; Linthicum v. Coan, 
64 Md. 439, 2 A. 826, 54 Am. Rep. 775 ; War
ren v. Chambers, 25 Ark. 120, 91 Am. Dec. 
538, 4 Am. Rep. 23 ; Sapp v. Frazier, 51 La. 
Ann. 1718, 26 So. 378, 72 Am. St. Rep. 493. 
Also, land left dry by running water retiring 
imperceptibly from one of its shores and en
croaching on the other. Rev. Civ. Code L'a. 
art. ' 510 ; Slattery v. Arkansas Natural Gas 
Co., 138 La. 793, 70 So. 806. See Reliction ; 
Accretion. 

I n the  Civil Law 

The voluntary abandonment of goods by 
the owner, without the hope or the purpose of 
returning to the possession. Jones v. Nunn, 
12 Ga. 473 ; Livermore v. White, 74 Me. 456, 
43 Am. Rep. 600. 

Derivativa potestas non  potest esse m ajor p rim
it iva. Noy, Max. ; Wing. Max. 66. The de
rivative power cannot be greater than the 
primitive. The power which is derived can-

- not be greater than that from which it is de
rived. Finch. Law, b. 1, c. 3, p. 11. 

D ER I VAT I VE. Coming from another ; tak
en from something preceding ; secondary ; 
that which has not its origin in itself, but 
owes its existence to something foregoing. 
Anything obtained or deduced from another. 
State v. Wong Fong, 75 Mont. 81, 241 P. 1072, 
1974. 

D E R I VAT I V E  CONVEYANC ES. Convey
ances which presuppose some other com"ey
ance precedent, and only serve to enlarge, con
firm, alter, restrain, restore, or transfer .the 
interest granted by such original conveyance. 
They are releases, confirmations, surrenders, 
assignments, and defeasances. 2 Bl. Comm. 
324. 

D E R I V E D .  Received. Langstaff v. Lucas (D. 
C.) 9 F. (2d) 69'1, 693. See, also; Connell v. 
Harper, 202 Ky. 406, 259 S. W. 1017, 1019. 

law. Dig. 50, 17, 102. 

D E ROGATO RY CLA USE. In a will, this is a 
sentence or secret character inserted by the 
testator, of which he reserves the knowledge 
to himself, with a condition that no will he 
may make thereafter should be valid, unless 
this clause be inserted word for word. This 
is done as a precaution to guard against later 
wills being extorted by violence, or otherwise 
improperly obtained. By the law of England 
such a clause would be void, as tending to 
make the will irrevocable. Wharton. 

Derogatur le,gi,  cum pars detrahitur ;  abrog:atu r  
legi, cu m prorsus tol l itur . . T o  derogate from 
a law is to take away part of it ; to abro
gate a law is to abolish it entirely. Dig. 50, 
17, 102. 

D ESA F U ERO.  In Spanish law. An irregu
lar action committed with violence against 
law, custom, or reason. 

D ESAM O RT I ZAC I O N� In Mexican law. 
The delwmortizacion of property is to take 
it out of mortmain, (dead hands ;) that is, to 
unloose it from the grasp, as it were, of ec
clesiastical or civil corporations. The term 
has no equivalent in English. Hall, Mex. 
Law, § 749. 

D ESC END.  To pass. by succession ; as when 
the estate vests by operation of law in the 
heirs immediately upon the death of the an
cestor. Dove v. Torr, 128 Mass. 40. ; In re 
Leet's Estate, 104 01'. 32, 206 P. 548, 550 ; Con
dren v. Marlin, 113 Okl. 259, 241 P. 826, 828. 

To pass down fr,om generation to genera
tion. Weedin v. Chin Bow (C. C. A.) 7 F.(2d) 
369. 

To go ;-often used as a word of transfer. 
Gordon v. Cadwalader, 164 Cal. 509, 130 P. 
18, :::0. 

As used in wills, the word "descend" is often 
regarded as a general expression equivalent to the 
words "go to" or "belong to," and as indicating 
a passing of title by the force of the will rather 
than of the statute. Klingman v. Gilbert, 90 Kan. 
545, 135 P. 682, 684 ; Carter v. Reserve Gas Co., 84 
W. Va. 741, 100 S. E. 738, 742. 

D ESC E N DANT. One who is descended from 
another ; a person who proceeds from the 
body of another, such as a child, grandchild, 
etc., to the remotest degree . .  The term is the 
opposite of "ascendant," (q. v.) Rasmusson 
v. Unknown Wife of Hoge, 293 Ill. 101, 127 N. 
E. 356, 359 ; In re Cupples' Estate, 272 Mo. 
465, 199 S. W. 556, 558 ; In re Tinker's Es
tate, 91 Old. 21, 215 P. 779, 781 ; State v. Ytur
ria, 109 Tex. 220, 204 S. W. 315, 316, L. R. A. 
1918F, 1079 ; AmbI. 327 ; 2 Bro. C. C. 30, 230 ; 
1 Roper, Leg. 115. In the plural, the term 
means offspring or posterity in general. Car-
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ter Oil Co. v. Scott (D. C.) 12 F.(2d) 780, 783. 
Issue. Burkley v. Burkley, 266 Pa. 338, 109 A. 
687, 688 ; Harle v. Harle (Tex. Civ. App.) 166 
S. W. 674, 676 ; In re Tinker's Estate, 91 Okl. 
21, 215 P. 779, 781 ; In re Frech's Estate, 130 
Misc. 283, 224 N. Y. S. 285 ; Turner v. Mon
teiro, 127 Va. 537, 103 S. E. 572, 13 A. L. R. 
383. 

Desoenda,nts is a good term of description in a 
will, and includes all who proceed from the body 
of the person named ; as grandchildren and great
grandchildren. Amb. 397 ; 2 Hi!. Real. Prop. 242. · 

One on whom the law has cast the property 
by descent. James v. Hooker, 172 N. C. 780, 
90 S. E. 925, 926 ; Smith v. Thorn, 158 Ky. 655, 
166 S. W. 182. An heir. Lee v. Roberson, 297 
Ill. 321, 130 N. E. 774, 778. In this sense, the 
term is frequently held to include an adopted 
child. In re Cadwell's Estate, 26 Wyo. 412, 
186 P. 499, 501 ; In re Cupples' Estate, 272 
Mo. 465, 199 S. W. 556, 557 ; In re Hebb's Es
tate, 134 Wash. 424, 235 P. 974, 975. 

Lineal Descendant 

One who is in the line of descent from the 
ancestor. In re Roebuck's Estate, 79 Misc. 
589, 140 N. Y. S. 1107 ; Green v. Hussey, 228 
Mass. 537, 117 N. E. 798: Lawful issue. Bas
sier v. J. Connelly Const. Co., 227 Mich. 251, 
198 N. W. 989, 991. The term may include an 

. adopted child ; Denton v. Miller, 110 Kan. 
292, 203 P. 693, 694 ; who is as lawfully in the 
line of descent as if placed there by birth ; 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
358. Contra : State v. Yturria, 109 Tex. 220, 
204 S. W. 315, 316, L. R. A. 1918F, 1079, re
versing Id., (Tex. Civ. App.) 189 S. W. 291, 
292 ; Rauch v. Metz (Mo. Sup.) 212 S. W. 357, 
366. 

D ESCEN D ER. Descent ; in the descent. See 
Formedon. 

D ESC EN D I BLE. Capable of passing by de
scent, or of being inherited or transmitted 
by devise, (spoken of estates, titles, offices, and 
other property.) Collins v. Smith, 105 Ga. 
525, 31 S. E. 449. 

D ESC E NT. Hereditary succession. Succes
sion to the ownership of an estate by inherit
ance, or by any act of law, as distinguished 
from "purchase." Title by descent is the title 
by which one pemon, upon the death of an
other, acquires the real estate of the latter 
as his heir at law. 2 Bl. Comm. 201 ; Com. 
Dig. "Descent," A ;  Adams v. Akerlund, 168 
Ill. 632, 48 N. E. 454 ; Starr v. Hamilton, 22 
Fed. Cas. 1,107 ; In re Donahue's Estate, 36 
Cal. 332 ; Shippen v. Izard, 1 Sergo & R. (pa.) 
224 ; Brower v. Hunt, 18 Ohio St. 338 ; Allen 
v. Bland, 134 Ind. 78, 33 N. E. 774 ; Reese v. 
Stires, 87 N. J. ElI. 32, 103 A. 679, 680 ; Mof
fett v. Conley, 63 Oklo 3, 163 P. 118, 120. The 
title by inheritance is in all cases called de
scent, although by statute law the title is 
sometimes made tQ ascend. 
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"Descent" in its broadest sense signifies an in
heritanc� cast upon any one capable of receiving it, 
whether heit at common law or not. Barry v. 
Rosenblatt, 90 N. J. Eq. 1, 105 A. 609, 610. 

The division among those legally entitled 
thereto of the real property of intestates. 

Classification 

Descents are of two sorts, Uneal and collateral. 
Lineal descent is descent in a direct or right line, 
as from father or grandfather to son or grandson. 
Collateral descent is descent in a collateral or 
oblique · line, that is, up to the common ancestor 
and then down from him, as from brother to brother, 
or between cousins. Levy v. McCartee, 6 Pet. 112, 
8 L. Ed. 334. They . are also distinguished into 
mediate and immediate descents. But these terms 
are used in different senses. A descent may be said 
to be a mediate or immediate descent of the estate 
or right ; or it may be said to be mediate or im
mediate, in regard to' the mediateness or imme
diateness of the pedigree or consanguinity. Thus, 
a descent from the grandfather, who dies in pos
session, to the grandchild, the father being then 
dead, or from the uncle to the nephew, the brother 
being dead, is, in the former sense, in law, im
mediate descent, although the one is collateral and 
the other lineal ; for the heir is  in the per, and 
not in the per and oui. On the other hand, with 
reference to the line of pedigree or cons"anguinity, 
a descent is often said to be immediate, when the 
ancestor from whom the party derives his blood 
is  immediate, and without any intervening link or 
degrees ; and mediate, when the kindred is derived 
from him mediante altero, another ancestor inter
vening between them. Thus a descent in lineals 
from father to son is in this sense immediate ; but 
a descent from grandfather to grandson, the father 
being dead, or froin uncle to nephew, the brother 
being dead, is deemed mediate ; the father and 
the brother being, in these latter cases, the medium 
deferens, as it is called, of the descent or consan
guinity. LeVY v. McCartee, 6 Pet. 112, 8 L .  Ed. 
334 ; Furenes v. Mickelson, 86 Iowa, 508, 53 N. W. 
416 ; Garner v. Wood, 71 Md. 37, 17 A. 1001. 

Descent was denoted, in the Roman law, by 
the term "successio," which is also used by 
Bracton, from which has been derived the 
stwoession of the Scotch and French jurispru
dence. 

D ESCENT CAST. The devolving of realty 
upon the heir on the death of his ancestor 
intestate. 

Another name for what the older writers 
called a "deseent which tolls entry." When a 
person had acquired land by disseiSin, abate
ment, or intrusion, and died seised of the 
land, the descent of it to his heir took away 
or tolled the real owner's right of entry, so 
that he could only recover the land by an ac
tion. 00. Litt. 237 b ;  Rap. & L. Diet. 

D ESC R I  BE. To narrate, express, explain. 
Boynton Real Estate Co. v. Woodbridge Tp., 
94 N. J. Law, 226, 109 A. 514, 515. Of land, 
to give the metes and bounds. Livingston v. 
Seaboard Air Line R. Co., 100 S. C. 18, 84 S. 
E. 303� 

. 

D ESCRI PT I O  PERSONJE. Lat. Description 
of tbe person. By this is meant a word 01' 
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phrase used Iherely for the purpose of Iden
tifying or pointing out the person intended, 
and not as an intimation that the language 
in connection with .which it occurs is to ap
ply to him only in the official or technical 
character which might appear to be indicated 
by the word. 

In wills, it frequently happens ' that the word heIr 
is used as a descriptio pcrsonre. A legacy "to the 
eldest son" of A would be a designation of the 
person. See 1 Roper, Leg. c. 2. 

LJ ESC R I PT I ON .  A delineation or account of 
a particu,lar subject by the recital of its char
acteristic accidents and qualities. AyUffe, 
Pand. 60. 

A written enumeration of items composing 
an estate. or of its condition, or of titles or 
document's ;  like an inventory, but with more 
particularity, and without involving the idea 
of an appraisement. 

An exact written account of an article, me
chanical device, or process which is the sub
ject of an application for a patent. 

A method of pointing out a particular per
son by referring to his relationship to some 
other person or his character as an officer, 
trustee, executor, etc. 

That part of a conveyance, advertisement 
of sale, etc., which identifies the land or prem
ises intended to be affected. 

The description in a search warrant must be such 
that any person familiar with the locality can by 
inquiry identify the premises described. U. S. v. 
Chin On (D.  C. ) �7 F. 531, 533. 

The office of the "description" in a deed is not 
to identify the land, but to furnish means of 
identification. Diffie v. White (Tex. Civ. App. ) 184 
S. W. 1065, 1068 ; Ehret v. Price, 122 OkI. 277, 254 P. 
748, 751. 

D ES E RT. To leave or quit with an inten
tion to cause a permanent separation ; to for
sake utterly ; to abandon. It is essentially 
willful in nature. Stevens v. Stevens, 304 Ill. 
297, 136 N. E. 785, 787 ; Stover v. Stover, 94 
N. J. Eq. 703, 120 A. 788, 789. 

D ES ERTER. As applied to seamen, one con
tinually and intentionally absent from the 
ship, constituting a quitting of the service of: · 
the vessel. The Strathearn (D. C.) 239 F. 583, 
586. Compare Mystic S. S. Co. v. Stromland 
(C. O. A.) 20 F.(2d) 342, 344 ; The Rlla Pierce 
Thurlow (D. C.) 18 F.(2d) 675, 676. 

Under the regulations of the Navy Department, 
a "deserter" is one who is absent without leave 
and with a manifest intention not to return, while 
a "straggler" is one absent without leave, with 
the probability that he does not intend to desert, 
but, if his absence continues for 10 days, he becomes 
a de·serter. Reed v. United States ( C. C. A.)  252 F. 
21, 22. 

D ESERT I O N .  The act by which a person 
abandons and forsakes, without justification, 
or unauthorized, a station or condition of pub
lic or social life, reno1mcing its responsibil

�ities and evading its duties. 

DESERTION' 

In Matr-imonial and D ivorce Law 

An actual abandOnment or breaking otT of 
matrimonial cohahitation, by either of the 
parties, and a renouncing or refusal of the 
duties and obligations of the relation, with 
an intent to abandon or forsake entirely and 
not to return to or resume marital relations, 
occurring without legal justification either in 
the consent or the wrongful conduct of the 
other party. State v. Baker, 112 La. 801, 36 
So. 703 ; Bailey v. Bailey, 21 Grat. (Va,) 47 ; 
Ingersoll v. Ingersoll, 49 Pa. 250, 88 Am. Dec. 
500 ; Droege v. Droege, 55 Mo. App. 482 ; Bar
nett v. Barnett, 27 Ind. App. 466, 61 N. E. 737 ; 
Williams v. Williams, 130 N. y. 193, 29 N. E.  
98, 14 L.  R. A.  220, 27 Am. St.  Rep. 517 ; Ma
grath v. Magrath, 103 Mass. 579, 4 Am. Rep. 
579 ; Cass v. Cass, 31 N. J. Eq. 626 ; Ogilvie 
v. Ogilvie, 37 Or. 171, 61 P. 627 ; Tirrell v. 
Tirrell, 72 Conn. 567, 45 A. 153, 47 L. R. A. 
750 ; State v. Weber, 48 Mo. App. 504 ; Mc
Allister v. McAllister, 71 N. J. Eq. 13, 62 A. 
1131 ; Markley v. Markley, 145 Va. 596, 134 
S. E. 536, 537 ; Perine v. Perine, 92 W. Va. 
530, 114 S. E. 871, 872 ; James Black Dry 
Goods Co. v. Iowa Industrial Gom'r, 186 Iowa, 
657, 173 N. W. 23, 24 ; People v. Schelske, 187 
Mich. 497, 153 N. W. 781, 784 ; Vickers v. Vick.,. 
ers, 45 Nev. 274, 199 ,Po 76, 77 ; In re Arnout's 
Estate, 283 Pa. 49', 128 A. 661, 662. 

Constructive· Desertion 

That arising where an existing cohabitation 
is put an end to by misconduct of one of the 
parties, provided such misconduct is itself a 
ground for divorce a vinculo or a mensa. 
Danielly v. Danielly, 93 N. J. Eq. 556, 118 A. 
335, 336 ; Hauenstein v. Hauenstein, 95 N. J. 
Eq,. 34, 122 A. 241, 242 ; Succhierelli v. Suc
chierelli, 101 N. J. Eq. 30, 137 A. 839. See, 
also, Pattison v. Pattison, 132 Md. 362, 103 A. 
977, 980 ; Hoffhines v. Hoffhines, 146 Md. 350, 
126 A. 112, 113, 38 A. L. R. 332 ; Sweet v. 
Sweet, 49 Nev. 254, 243 P. 817. 

Obstinate Dese'rtion 

See that title. 

I n M i litary Law 

An offense which consists in the abandon
ment of his post and duties by a person com
missioned or enlisted in the army O'r navy, 
without leave and with the intention not to' 
return. Hollingsworth v. Shaw, 19 Ohio St. 
432, 2 Am. Rep. 411 ; In re Sutherland (D. 
C.) 53 F. 551. There is a difference between 
desertion and simple "absence without leave ;" 
in order to constitute the former, there must 
be an intention not to return to the service. 
Hanson v. South Scituate, 115 Mass. 336. See 
Deserter., 

I n  Mariti me Law 

The act by which a seaman deserts and 
abandons a ship or vessel, in which he had 
engaged to perform a voyage, before the ex
piration of his time, and without leave. By 
desertion, in the m aritime law, is meant, not 
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a mere unauthorized absence from the ship 
without leave, but an unauthorized absence 
from the ship, with an intention not to re
turn to her service, or, as it is often expressed, 
a.nimo non revertendi; that is, with an inten
tion to· desert. Coffin v. Jenkins., 3 Story, 108, 
Fed. Cas. No. 2,948 ; The Union (D. C.) 20 
F. 539 ; The Mary C. Conery (D. C.) 9 F. 223 ; 
The George, 10 Fed. Cas. 204 ; The Halier 
(C. C. A.) 257 F. 712, 714 ; The M. S. Elliott 
(C. C. A.) 277 F. 800 ; The Levi W. Ostrander 
(D. C.) 291 F. 908, 9,10. 

D ESERV I N G .  Worthy or meritorious, with
out regard to condition or circumstances. In 
no sense of the word is it limited to persons 
in need of assistance, 01' objects whiClh come 
within the class of charitable uses;. Nichols 
,v. Allen, 130 Mass. 211, 39 Am. Rep. 445. 

D ESH O N O RA. In Spanish law. Dishonor ; 
injury ; slander. Las Partidas, pt. 7, tit. 9, 
1. 1, 6. 

D ES I G N .  Plan, scheme, or intention carried 
into effect. Catlin v. Fire Ins. Co., 1 Sumn. 
434, Fed. Cas. No. 2,522. A project, an idea. 
3 H. & N. 301. See, also, Designed. 

As a term of art, the giving of a visible 
form to the conceptions of the mind, or in
vention. Binns v. Woodruff, 4 Wash. C. O. 
48, Fed. Cas. No. 1,424. 

I n  Evidence 

Purpose or intention, combined with plan, 
or implying a plan in the mind. Burrill, Circ. 
Ev. 331 ; State v. Grant, 86 Iowa, 216, 53 N. 
W. 120 ; Ernest v. State, 20 Fla. 388 ; Hogan 
v. State, 36 Wis. 226. 

I n  Pate,nt Law 

The drawing or depiction of an original 
plan or conception for a novel pattern, model,· 
shape, or configuration, to be uSeO in the man
ufacturing or textile arts or the fine arts, and 
chiefly of a decorative or ornamental char
acter. "Design patents" are contrasted with 
"utility patents," but equally involve the ex
ercise of the inventive or originative faculty. 
Gorham Co'. v. White, 14 Wall. 524, 20 L. Ed. 
731 ; Manufacturing Co. v. Odell (D. C.) 18 
F. 321 ; Binns v. Woodruff, 3 F'ed. Cas. 424 ; 
Henderson v. Tompkins (C. C.) 60 F. 758. 

"Design, in the view of the patent law, is that 
characteristic of a physical SUbstance which, by 
means of lines, images, configuration, and the like, 
taken as a whole, makes an impression, through 
the eye, upon the mind of the observer. The es
sence of a design resides not in the elements in
dividually, nor in their method of arrangement, 
but in the tout ensemble-in that indefinable whole 
that awakens some sensation in the observer's mind. 
Impressions thus imparted may be complex or sim-. 
pIe ; in one a mingled impression of gracefulness 
and strength, in another the impression. of strength 
alone. But whatever the impreSSion, there is at
tached in the mind of the observer, to the object 
observed, a sense of uniqueness and character." 
Pelo "J<e Scale Co. ·v. American Cutlery Co., 102 F. -
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918, 4! C. C. A. 52 ; Bayley & Sons. v. Braunstein 
Bros. Co. (D. C. ) 246 F. 314, 317. 

Designatio j ustici arioru rn est a rege ; jurisdiCitio 
vero ordinaria a lege. 4 Inst. 74. The appoint
ment of justices is by the king, but their ordi
nary jurisdiction by the law. 

D ES I G NAT I O  PERSONfE. The description 
of a person Or a party to a deed or contract. 
See, also, Descriptio Personre. 

Designatio un ius est eXCIlusio alteri us, et ex
pressurn facit cessare tacitu rn.  Co. Litt. 210. 
The specifying of one is the exclusion of an
other, and that  which is expressed makes that 
which is understood to cease. (The appoint
ment or designation of one is the exclusion 
of the other ; and that which is expressed pre
vails over that which is implied.) 

D ESI G NAT I O N. An addition to a name , as 
of title, profession, trade, or occupation, to 
distinguish the person from others. Inglis v. 
\Pontius, 102 Ohio St. 140, 131 N. E. 509, 511, 
512. 

A description or descriptive expression by 
which a person or thing is denoted in a will 
without using the name. 

Thus, a bequest of the farm which the testator 
bought of a person named, or of a picture which 
he owns, painted by a certain artist, would be a 
designation of the thing. 

Also, an appointment or assignment, as to 
a particular office. Santa Barbara County v. 
Janssens, 177 Cal. 114, 169 P. 1025, 1027, L. 
R. A. 19180, 558 ; Cunio v. Franklin County, 
315 Mo. 405, 285 S. W. 1007, 1008 ; Hendee v. 
City of Wildwood, 96 N. J. Law, 286, 114 A. 
749, 750. 

The act of pointing out, distinguishing by 
marks of description, or calling by a distinc
(ive title. Thrailkill v. Smith, 106 Ohio St. 
1, 138 N. E. 532, 534 ; Hall v. Cotton, 1£7 K:r. 
464, 180 S. ·W. 779, 781, L. R. A. 1916C, 1124 ; 
West v. Edward Rutledge Timber Co. (C. C. 
A.) 221 F. 30, 35 ; State v. l\Iadison State 
Bank of Virginia City, 77 Mont. 498, 251 P. 
548, 549 ; Carlyle v. State Highway Oommis
�on, 193 N. C. 36, 136 S. E. 6,12, .620. 

D E S I G N ED.  Contrived or taken to be em
ployed for a particular purpose: People v. 
Dorrington, 221 Mich. 571, 191 N. W. 831, 832. 
Fit, adapted, prepared, suitable, appropriate. 
Thomas v. State, 34 Okl. Cr. 49, 244 P. 816.

' 

D ES I G N ED LY. Sometimes equivalent to the 
words "wilfully," "knowingly," "unlawfully;' 
and "feloniously." State v. Avery, 111 Kan. 
588, 207 P. 838, 840, 23 A. L. R . . 453 ; State v. 
Taylor, 44 S. D. 332, 183 N. W. 998, 999. 

D ES I  RE. To ask, to request. Fossett v. 
State, 34 Okl. Or. 106, 245 ;Po 668, 669. Ordina
rily, to wish 'for more or less earnestly. 
Woods v. Postal Telegraph-Ca}}le Co., 205 
Ala. 23,6, 87 SQ. 681, 684, 27 A. L. R. 834. 
Sometimes, to empower or authorize. Wal-



ters' Guardian v. Ransdell, 218 Ky. 267, 291 
S. W. 399, 400. 

. 

This term, used In a will In relation to the man
agement and distribution of property, has been 
interpreted by the courts with different ·shades of 
meaning, varying from the mere expression of a 
preference to a positive command. See McMurry 
v. Stanley, 69 Tex. 227, 6 S. W. 412 ; Stewart v. 
Stewart, 61 N. J. Eq. 25, 47 A. 633 ; 'In re Marti's 
Estate, 132 Cal. 666, 61 P. 964 ; Weber v: Bryant, 
161 Mass. 400, 37 N. E. 203 ; Appeal of City of Phila
delphia, 112 Pa. 470, 4 A. 4 ;  Meehan v. Brennan, 
16 App. Div. 395, 45 N. Y. S. 57 ; Brasher v. Marsh, 
15 Ohio St. 111 ; Major v. Herndon, 78 Ky. 123 ; 
Beakey v. Knutson, 90 Or. 574, 174 P. 1149, 1150. 
In the following cases, the term was construed to 
be mandatory rather than merely advisory or 
precatory. Mastellar v. Atkinson, 94 Kan. 279, 146 
P. 367, 368, Ann. Cas. 1917B, 502 ; Grieves v. Grieves, 
132 Md. 300, 103 A. 572, 575 ; In re Metcalfe's Estate, 
199 Cal. 716, 251 P. 202, 203 ; In re Tooley's. Estate, 
170 Cal. 164, 149 P. 574, 575, Ann. Cas. 1917B, 516 ; 
Turrill v. Davenport, 159 N. Y. S. 814, 173 App. 
Div. 543 ; Porter v. ' Tracey, 179 Iowa, 1295, 162 N. 
W. 800, 803. 

The word "desire" may be as effective as if the 
wbrd "devise" or "bequeath" had been used. Kep
linger v. KC'plinger, 185 Ind. 81, 113 N. E. 292, lW3 ; 
In re Briggs' Estate, 186 Cal. 351, 199 P. 322, 324 ; 
In re Golicki's Will, 190 N. Y. S. 266, 267, 116 Misc. 
100. 

The word "desire," in a will, raises a trust, 
where the objects of that desire are specified ; 
Vandyck v. Van Beuren, 1 Cai. (N. Y. ) 84. 

D E S I STEM ENT. The name of a doctrine un
der which the court, in construing a foreign 
will, applies the law of the forum on the the
ory that there is a hiatus. In re Tallmadge, 
181 N. Y. S. 336, 341, 109 Misc. 696. 

D ES L I N D E. A term used in the Spanish law, 

DESTITUTE 

D ESPO I L. This word involves, in its signifi-. 
cation, violence or clandestine means by 
which one is deprived of that which he pos
sesses. Its Spanish equivalent, despojar, is a 
term used in Mexican law. Sunol v. Hepburn, 
1 Cal. 268. 

D ESPOJAR. A possessory action of the Mexi
can law. It is brought to recover possession 
of immovable property, of which one has been 
despoiled (despojado) by another. See, also, 
Despoil. 

D ESPO NSATI O N. The act of betrothing per
sons to each other. 

D ESPOSO R I O. I:t;l Spanish law. Espousals ; 
mutual promises of future marriage. White, 
New Recop. b. 1, tit. 6, c. 1, § 1. 

D ESPOT. This word, in its original and 
most simple acceptation, signifies master and 
81.lpreme lord; it is synonymous with mon
arch ; but taken in bad part, as it is usually 
employed, it signifies a tyrant. In some 
states, deposit is the title given to the sover
eign, as king is given in others. Enc. Lond. 

D ESPOT I SM. That abuse of government 
where the sovereign power is not divided, but 
united in the hands of a single man, whatever 
may be his official titie. It is not, properly, a 
form of government. 'l'oullier, Dr. Civ. Fr. tit. . 
pre!. n. 3:2 ; R utherf. Inst. b. 1, c. 20, § 1. 

"Despotism" is not exactly synonymous 
with "autocracy," for the former involves the 
idea of tyranuy or abuse of power, which is 
not necessarily implied by the latter. Every 
despotism is autocratic ; but an autocracy is 
not necessarily despotic. 

denoting the act by which the boundaries of D ESRENABLE. 
an estate or portion of a country are deter- Britt. c. 121. 
mined. 

L. Fr. Unreasonable. 

D ESM E M O R I ADOS. In Spanish law. Per
sons deprived of memory. White, New Recop. 
b. 1, tit. 2, c. 1, § 4. 

D ESPAC H EU RS. In maritime law. Persons 
appointed to settle cases of average. 

D ESPATCH ES. Official communications of 
official persons on the affairs of government. 

D ESPERATE. Hopeless ; worthless. This 
term is used in inventories and schedules of 
assets, particularly ' by executors, etc., to de
scribe debts or claims which are considered 
impossible or hopeless of collection. See 
Schultz v. Pulver, 11 Wend. (N. Y.) 365 ; Dar,
row v. Rob!'er, 71 Colo. 417, 207 P. 861 ; Toll. 
Ex. 248 ; 2 WillS. ]Jx. 644 ; 1 Chitto Pro 580. 

D ESPERATE D E BT. A hopeless debt ; an ir
recoverable obligation. 

D ESP I T E. Contempt. Despitz, contempts. 
Kelham. 

D ES P I TUS . . Contempt. See Despite. A con
temptible person. Fleta, lib. 4, c. 5. 

D ESSA I S I SSEM ENT.  In French law. When 
a person is declared bankrupt, he is immedi
ately deprived of the enjoyment and admin
istration of all his property ; this deprivation, 
which extends to all his rights, is called "de!
saisissement." Arg. Fr. Mere. Law, 556. 

D EST I NAT I O N.  The purpose to which it is 
intended an article or a fund shall be ap
plied. A testator gives a destination to a 
legacy when he prescribes the specific use to 
which it shall be put. 

The port at which a ship is to end her voy
age is called her "port of destination." Par
dessus, no. 600. 

The phrases "port of destination" and "port of 
discharge" are not equivalent ; U. S. V. Barker, 5 
Mason 404, Fed. Cas. No. 14,516. See Sheridan V. 
Ireland, 66 Me. 65. 

D EST I T UTE. Not possessing the necessaries 
of life and in a condition of extreme want. 
St. John v. State, 22 Ala. App. 115, 113 So. 
321, 323 ; Polk County V. Owen, 187 Iowa, 
220, 174 N. W. 99, 107 ; Moorman v. State, 129 
Miss. 864, 93 So. 368. Necessitous. Ex parte 
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Strong, 95 Tex. Cr. R. 250, 252 S. W. 767, 769. 
Having no money or other property avaifable 
for one's maintenance or support. Norridgf'
wock v. Solon, 49 Me. 385 ; Woods v. Perkins, 
43 La . Ann. 34'1, 9 So. 48 ; State v. Wright, 
200 Iowa, 772, 205 N. ·W. 325, 326. 

D ESTITUTE OR N ECESS I TO U S  C I RCU M ·  
ST A N C ES. Circumstances i n  which one 
needs the necessaries of life, which cover not 
only primitive physical needs, things abso
lutely indispensable to human existence and 
decency, but those things, also, which are in 
fact necessary to the particular person left 
without support. State v. Waller, 90 Kan. 
829, 136 P. 215, 217, 49 L. R. A. (N. S.) 588. 

A wife may be in "destitute or necessitous cir
cumstances" though she is .being given shelter and 
llood by a child or by sympathizing relatives, 
friends, or strangers, if she does not have property 
or money available for such necessities or ordinary 
comforts of life as her husband can reasonably 
furnish. State v. Sharp, 111 A. 909, 910, 1 W. W. 
Rarr. (Del. ) 148 ; Brandel v. State, 161 Wis. 532, 
154 N. W. 997. 

Young children, without property, are in "desU
tute or necessitous circumstances," within the Dela
ware Nonsupport Act (Rev. Code 1915, §§ 3033-3046) ,  

when the father can, but does not, and the mother 
cannot out of her independent means, provide for 
them, though the mother and children are sup
ported by the maternal grandmother or grand
father. State v. Nelson, 114 A. 863, 864, 1 W. W. 
Rarr. ( D el . )  436 ; Donaghy v. State, 100 A. 696, 710, 

6 Boyce ( Del. ) 467. 

D EST ROY. As used in policies of insurance, 
leases, and in maritime law, and under vari
ous statutes, this term is often applied to an 
act which renders the subject · useless for its 
intended purpose, though it does not literally 
demolish or annihilate it. In re McCabe, 11 
Pa. Super. Ct. 564 ; Solomon v. Kingston, 24 
Hun (N. Y.) 564 ; Insurance Co. v. Feibelman, 
118 Ala. 308, 23 So. 759 ; Spalding v. Munford, 
37 Mo. App. 281 ; Friedman Bros. Holding Co. 
v. Nathan, 159 Minn. 101, 198 N. W. 460, 37 
A. L. R. 1166 ; Davis v. Parker, 200 Ky. 847, 
255 S. W. 836 (leased buildings) ; Louisville 
& N. R. Co. v. Commonwealth, 190 Ky. 78, 226 
S. W. 113, 117 (railroad station) ; George v. 
McManus, 27 Cal. App. 414, 150 P. 73, 74 (auto
mobile). 

To "destroy" a vessel within the meaning of an 
act of congress means to unfit the vessel for service', 
beyond the hope of recovery by ordinary means. 
u. S. v. Johns, 1 Wash. C. C. 363, Fed. Cas. No. 
15,481 ; U. S. v. Johns, 4 D all. 412, 1 L. Ed. 888. 

The contents of a glass and bottle, emptied into a. 
pail of water immediately when accused saw two 
uniformed police officers enter his building, are 
"destroyed" within the meaning of a statute mak
ing it unlawful to secrete or destroy any fluids 

, on premises being searched for the purpose of 
preventing seizure. Pitkunas. v. State, 183 Wis. 90, 
197 N. W. 191, 192. 

In relation to wills, contracts, and other 
documents, the term "destroy" does not im
port the annihilation of the instrument or its 
resolution into other forms of matter, but a 

destruction of its legal efficacy, which may 
be by cancellation, obliterating, tearing into 
fragments, etc. Appeal of Evans, 58 Pa. 244 ; 
Allen v. State Bank, 21 N. C. 12 ; In re Gang
were's E state, 14 Pa. 417, 53 Am. Dec. 554 ; 
Johnson v. Brailsford, 2 Nott & McC. (S. C.) 
272, 10 Am. Dec. 601 ; Hape v. Cochran (Tex. 
Civ. App.) 217 S. W. 250, 251 ; State v. Mc
Cray, 15 Okl. Cr. 316, 176 P. 418, 420. 

D EST RUCT I O N. A term used in old English 
law, generally in connection with waste, and 
having, according to some, the same mean
ing. 1 Reeve, Eng. Law, 385 ; 3 Bl. Comm. 
223. Britton, however, makes a distinction 
between waste of woods and destruction of 
houses. Britt. c. 66. 

D ES U B I TO.  To weary a person with con
tinual barkings, and then to bite ; spoken of 
dogs. Leg Alured. 26, cited in Cunningham's 
Diet. 

D ESU ET U D E. Disuse ; cessation or discon
tinuance of use ;-especially in the phrase, 
"to fall into desuetude." Applied to obso
lete statutes. James v. Comm., 12 Sergo & R. 
(Pa.) 227. 

D ETAC H I A RE. To seize or take into custody 
another's goods or person by writ of attach
ment or course of law. Cunningham. 

D ETA I L  An individual part, an item, a par
ticular. Board of Education of Prince 
George's Cou:nty v. County Com'rs of Prince 
George's County, 131 Md. 658, 102 A. 1007, 
1010. 

One who belongs to the army, but is only 
detached, or set apart, for the time to some 
particular duty or service, and who is liable 
at any time to be recalled to his place in the 
ranks. In re Strawbridge, 39 Ala. 379. 

D ETA I N. To retain (as the possession of 
personalty). First Nat. Bank V. Yocom, 96 
Or. 438, 189 P. 220, 221. 

D ETA I N ER. The act (or the juridieal fact) 
of withholding from a person lawfully enti
tled the possession of land or goods, or the 
restraint of a man's personal liberty against 
his will ; detention. 

The wrongful keeping of a person's goods is 
called an "unlawful detainer" although the original 
taking may have been lawful. As, if one distrains 
another's cattle, damage feasant, and before they 
are impounded the owner tenders sufficient amends ; 
now, though the original taking was lawful, the sub
sequent detention of them after tender of amends 
is not lawful, and the owner has an itction of re
plevin . to recover them, in which he will recover 
damages for the detention) and not for the caption) 

because the original taking was lawful. 3 Steph. 
Comm. 548. 

I n  Practice 

A writ or instrument, issued or made by ' a 
competent officer, authorizing the keeper of a 
prison to keep in his custody a person ,therein 
named. A detainer may be lodged against one 
within the walls of a prison, on what account 
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soever he is there. Com. Dig. "Process," E, 
(3 B.) This writ was superseded by 1 & 2 
Vict. c. 110, §§ 1, 2. 

Forcible Detainer 

See that title. 

D ETA I N M ENT. This term is used in policies 
of marine insurance, in the clause relating to 
"arrests, restraints, and detainments." The 
last two words are construed as equivalents, 
each meaning the effect of superior force 
operating directly on the vessel. Schmidt v. 
Insurance Co., 1 Johns. (N. Y.) 262, 3 Am. 
Dec. 319 ; Bradlie v. Insurance Co., 12 Pet. 
402, 9 L. Ed. 1123 ; Simpson v. Insurance C o., 
Dud. Law (S. C.) 242. 

DETECT I V E. One whose business it is to 
watch, and furnish information concerning, 
alleged wrongdoers by investigating their 
haunts and habits. One whose business it is 
to detect criminals or discover matters of 
secret and pernicious import for the protec
tion of the public. Smith v. S. H. Kress & 
Co., 210 Ala. 436, 98 So. 378, 380. 

Private De,tective 

One engaged by individuals for private pro
tection. Smith v. S. H. Kress & Co., 210 Ala. 
436, 98 So. 378, 380. 

DETECTO R,. Any device, or piece of appa
ratus, which, when energized, actuated, or act
ed upon by or by means of the so-called Hertzi
an waves, enable men, through the senses of 
hearing or sight, to understand signals based 
upon the intentionally regulated emission or 
propagation of the waves aforesaid. Marconi 
Wireless Telegraph Co. of America ' v. D e  
Forest Radio Telephone & Telegraph Co. (0. 
C. A.) 243 F. 560, 561. In wireless telegraphy, 
the "detector" or "coherer" and "wave re
sponsive device" is a device by - which the 
electromagnetic waves cause the indicator to 
respond. National Electric Signaling CO. V. 
Telefunken Wireless Telegraph Co. of United 
States (C. C. A.) 221 F. 629, 631. 

D ETENT I O. In the civil law. That condi
tion of fact under which one can exercise his 
power over a corporeal thing at his pleasure, 
to the exclusion of all others. It forms the 
substance of possession in all its varieties. 
Mackeld. Rom. Law, § 238. 

D ET ENT I O N .  The act of keeping back or 
withholding, either accidentally or by de
sign, a person or thing. See Detainer. 

D ETENT I ON I N  A RE.FORMATO R'Y, as a 
punishment or measure of prevention, is 
where a juvenile offender is sentenced to be 
sent to a reformatory school, to be there de
tained for a certain period of time. 1 Russ. 
Crimes, 82. 

D ET E R I O RAT I O N. Of a commodity, a con
stitutional hurt or impairment, involving 
some degeneration in the substance of the 
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thing, such as that arising from decay, cor
rosion, or disintegration. The mere soiling 
of a commodity with s�a water or other for
eign substance, resulting in a purely super
ficial hurt or impairment removable by the 
simple process of cleansing, cannot be said 
to be "deterioration" within the ordinary 
meaning of that term. Rosen-Reichardt 
Brokerage Co. v. London Assur. Corporation, 
214 Mo. App. 672, 264 S. W. 433, 436. 

Of values, a decline. Laxson v. Scarbor
ough (Tex. Civ. App.) 221 S. W. 1029. 

D E,TER.M I NAB LE. Liable to come to an end 
upon the happening of a certain contingency. 
2 Bl. Comm. 121. 

. 

Susceptible of being determined, found out, 
definitely decided upon, or settled. Utah 
State Nat. Bank v. Smith, 180 Cal. 1, 179 P. 
160, 161. 

As to determinable "Fee" and "Freehold," 
see those titles. 

D ET EHM I NAT E. That which is ascertain
ed ; what is particularly designated. 

DETE.R:M I NATE O B LI GAT I O N .  See Obliga
tion. 

D ET ER,M I NAT I ON. The decision of a court 
of justice. Shirley v. Birch, 16 Or. 1, 18 P. 
344 ; Henavie v. Railroad Co., 154 N. Y. 278, 
48 N. E. 525. It implies an ending or finality, 
the ending of a controversy or suit. People 
v. Jackson, 191 App. Div. 269, 181 N. Y. S. 
226. The ending or expiration of an estate 
or interest in property, or of a right, power, 
or authority. The coming to an end in any 
way whatever. Hanchett Bond Co. v. Glore, 
208 Mo. App. 169, 232 S. W. 159, 160. 

Also, an estimate. Unton v. Liverpool, 
London & Globe Ins. Co., 166 Minn. 273, 207 
N. W. 625, 626. 

D ETERM I NATI ON OF WI LL. A phrase 
used of the putting an end to an estate at 
will. 2 Bl. Comm. 146. 

D ET ERM I NE. To come to an end. To bring 
to an end. 2 Bl. Comm. 121 ; 1 Washb. Real 
Prop. 380. 

To bring to a . conclusion, to settle by au
thoritative sentence, to decide. Eastman Ko
dak Co. v. Richards, 123 Misc. 83, 204 N. Y. S. 
246, 248. To adjudicate on an issue presented. 
Glenn v. Mitchell, 71 Colo. 39'4, 207 P. 84, 85. 

To estimate. Twin Falls Salmon River 
Land & Water Co. v. Caldwell {C. C. A.) 242 
F. 177, 184. 

D ETESTAT I O. Lat. In the civil law. A 
summoning made, or notice given, in the 
presence of witnesses, (denuntia,tio fa,cta, cum 
testatione.) Dig. 50, 16, 40. 

-

D ETI NET. Lat. He detains. In old Eng
lish law. A species of action of debt, which 
lay for the specific recovery of goods, un
der a contract to deliver them. 1 Reeves, Eng. 
Law, 159. 
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I n  Pleading 

An action of debt is said to be in the detinet 
when it is alleged merely that the defendant 
withholds or unjustly detains from the plain
tiff the thing Or amount demanded. 

An action of replevin is said to be in the 
detinet when the defendant retains posses
sion of the property until after judgment in 
the action. Bull. N. P. 52 ; Chit. PI. 1m; 

DET I NIU E. In practice. A form of action 
which lies for the recovery, in specIe, of per
sonal chattels from one who acquireq. pos
session of them lawfully, but retains it with
out right, together with damages for the de
tention. 3 BI. Comm. 152. Sinnott v. Fei
ock, 165 N. Y. 444, 59 N. E. 265, 53 L. R. A. 
565, 80 Am. St. Rep. 736 ; Penny v. Davis, 3 
B. Mon. (Ky.) 314 ; GuiUe v. Fook, 13 Or. 577, 
11 P. 277. 

The action of detinue is  defined in the old books 
as  a remedy founded upon the delivery of goods 
by the owner to another to keep, who afterwards 
refuses to redeliver them to the bailor ; and it  
is  said that, to authorize the maintenance of the 
action, it is necessary that the defendant should 
have come lawfully into the possession of the chat
tel, either by delivery to him or by finding it. 
In fact, it was once understood to be the law that 
detinue does not lie where the property had been 
tortiously taken. But it is, upon principle, very 
unimportant in what manner the defendant's pos
session commenced, since the gist of the action is 
the wrongful detainer, and not the original taking. 
It . is only incumbent upon the plaintiff to prove 
property in himself, and possession in the defend
ant. At present, the action of detinue is proper 
in every case where the owner prefers recovering 
the specific property to damages for Us conversion, 
and no regard is had to the manner in which the 
defendant acquired the possession. Peirce v. Hill, 
9 Port. (Ala. ) 151, 33 Am. Dec. 306 ;  Rogers v. 
Whittle, 15 Ala. App. 550, 74 So. 96, 97 ; Talley v. 
Drumheller, 135 Va. 186, 115 S. E. 517, 518 ; Evans v. 
Kloeppel, 72 Fla. 267, 73 So. 180, 182 ; Troy Laundry 
Machinery Co. v. Carbon City Laundry Co., 27 N. 
M. 117, 196 P. 745, 746 ; Tiefel Bros. & Winn v. 
Maxwell (Tex. Civ. App.)  154 S. W. 319, 320. 

D ETI N U E  OF G OODS I N  FRA N,I( MAR· 
R l A.GE. A writ formerly available to a wife 
after a divorce, for the recovery of the goods 
given with her in marriage. Mozley & Whit
ley. 

D ET I N U I T. In pleading. An action of re
plevin is said to be in the detinuit when 
the plaintiff acquires possession of the prop
erty claimed by means of the writ. The 
right to retain is, of course, subject in such 
case to the judgment of the court upon his 
title to the property claimed. Bull. N. P. 521. 

OETRA CTARI.  To be torn in pieces by hors
es. Fleta, 1. 1, c. 37. 

D ETRACT I ON. The removal of property 
from one state to another upon a transfer of 
the title to it by will or inheritance. Fred
erickson v. Louisiana, 23 How. 445, 16 L. Ed. 
5771 
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D-ETR: I M ENT. Any loss or harm suffered in 
person or property ; e. g., the consideration 
for a contract :fuay consist not only in a pay
ment or other thing of value given, but also 
in loss or "detriment" suffered by the prom
isee. Civ. Code Mont. 1895, § 4271 (Rev. Codes 
1921, § 8660) ;  Oiv. Code S. D. 1903, § 2287 
(Comp. Laws 1929, § 1960) ; Rev. St. Old. 
1903, § 2724 (St. 1931, § 9957). In that con
nection, "detriment" means that the promisee 
has, in return for the promise, forborne some 
legal right which he otherwise would have 
been entitled to exercise ; Harp v. Hamilton 
(Tex. Civ. App.) 177 S. W. 565, 566 ; Wallace 
v. Cook, 190 Ky. 262, 227 S. W. 279, 281 ; 
or that he has given up something which 
he had a right to keep, or done something 
which he had a right not to do. Wit v. Com
mercial Hotel Co., 253 Mass. 564, 149 N. E. 
60�, 612. 

D ET U N I CARI . To discover or lay open to 
the world. Matt. Westm. 1240. 

D E U N X ,  pl. DE UNCES. Lat. In the Ro
man law. A division of the as, containing 
eleven uncim or duodecimal parts ; the propor
tion of eleven-twelfths. 2 BI. Comm. 462, 
note. See As. 

Deus solus hrerede m  fac'ere potest, non homo.  
God alone, and not man, can make an heir. 
Co. Litt. 7b ; Broom, Max. 516 ; 5 B. & C. 440, 
454. 

D EUTEROGA.MY. The act, or condition, of 
one who marries after the death of a former 
wife or husband. 

D EVA D I ATUS, or D I VA D I AT US. An offend
er without sureties or pledges. Cowell. 

D EVASTA T I ON.. Wasteful use of the prop-
erty of a deceased person, as for �xtravagant 
funeral or other unnecessary expenses. 2 HI. 
Comm. 508. 

DEVASTAVERUNT. They have wasted. A 
term applied in old English law to waste by 
executors and administrators, and. to the 
process issued against them therefor. Cow
ell. See Devastavit. 

D EVASTAV I T. Lat. He has wasted. The 
act of an executor or administrator in wast
ing the goods of the deceased ; mismanage
ment of the estate by which a loss occurs ; a 
breach of trust or misappropriation of as
sets held in a fiduciary character ; any vio
lation or neglect of duty by an executor or 
administrator, involving loss to the decedent's 
estate, which makes him personally !responsi
ble to heirs, creditors, or legatees. Clin v. 
White, 12 N. Y. 531 ; Beardsley v. Marsteller, 
120 Ind. 319, 22 N. E. 315 ; Steel v. Holla
,day, 20 Or. 70, 25 P. 69, 10 L. R. A. 67(} ; 
Dawes v. Boylston, 9 Mass. 353, 6 Am. Dec. 
72 ; McGlaughlin v. McGlaughlin, 43 W. Va. 
226, 27 S. E. 378. 
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Also, if plaintiff, In an action against an execu
tor or administrator, has obtained judgment, the 
usual execution runs de bonis te8tatori8 ; but, if 
the sherlt'l returns to such a writ nulla bona testa.
toris nee propria, the plaintiff may, forthwith, upon 
this return, sue out an execution against the prop
erty or person of the executor or administrator, in 
as full a manner as in an action against him, sued 
in his own rJ.ght. Such a return is called a "de
vastavit." Brown. 

D EVELO P. To progress to a more advanced 
state or condition, as an injury. Rabin v. 
Central Business Men's Ass'n, 116 Kan. 280, 
226 P. 764, 766, 38 A. L. R. 26. To bring, or 
attempt to bring, to a state of fruition ; to 
continue the work in hand, as in operating 
under an oil and gas lease, in a manner that 
would discover oil, if it existed, and promote 
its production. Lacer v. Sumpter, 198 Ky. 
752, 249 S. 'V. 1026, 1027. See, also, Buckeye 
Mining 00. v. Powers, 43 Idaho, 532, 257 P. 
833, 834 ; McClung v. Paradise Gold Mining 
Co., J.r64 Cal. 517, 129 P. 774, 776. 

D EVENER U NT. A writ, now obsolete, di
rected to the king's escheators when any of 
the king's tenants in capite dies, and when his 
son and heir dies within age and in the king's 
custody, commanding the escheators, that by 
the oaths of twelve good and lawful men they 
shall inquire what lands or tenements by the 
death of the tenant have come to the king. 
Dyer, 300 ; Termes de la Ley ; Keilw. 199 a ;  
Blount ; Cowell. 

DBVI�EI 

pursuing the voyage, or the commencement of 
an entirely different voyage. The 'Citta Di 
Messina (D. C.) 169 F. 472 ; Coffin v. New· 
buryport Marine Ins. Co., 9 Mass. 436 ; 
The Willdomino v. Oitro Chemical Co. of 
America, 272 U. ,S.

· 718, 47 S. Ct. 261, 
262, 71 L. Ed. 491 ; The Turret Crown (C. C. 
A.) 297 F. 7066, 776 ; The Rosalie Hull (C. C. 
A.) 4 F. (2d) 985 ; Aktiebolaget Malareprovin
sernas Bank v. American Merchant Marine 
Ins. Co., 241 N. Y. 197, 149 N. E. 830, 832 ; 
The Malcolm Baxter, Jr. (C. C. A.) 20 F.(2d) 
304, 306 ; "V. R. Grace & Co. v. Toyo Kisen 
Kabushiki Kaisha (C. C. A.) 12 F.(2d) 519, 
aff (D. C.) 7 F:(2d) 889, cert den 273 U. S. 717, 
47 S. Ct. 109, 71 L. Ed. 856 ; Austrian Union 
S. S. Co. of Trieste, Austria, v. Calafiore, 194 
F. 377, 114 C. C. A. 295 ; Constable v. Na
tional Steamship Co. , 154 U. S. '51, 14 S. Ct. 
1062, 38 L. Ed. 903 ; Kemsley, Millbourn & 
Co. v. U. S. (C. C. A.) 19 F.(2d) 441. 

I n Contracts 

A change made in the progress of a work 
from the original terms or design or method 
agreed upon. 

I n the Law o.f M aster and 'Servant 

A departure on the part of a servant from 
his master's service, for some purpose of his 
own. The liability of the master to third per
sons injured by the servant depends on the de
gree of deviation and all the attending cir
cumstances. 39 C. J. 1297. To exonerate the 

D EVEST. To deprive ; to take away ; to master, the deviation must be so substantial 
withdraw. Usually spoken of an authority, as to amount to an entire departure, and 
power, property, or title ; as the estate is de- must be for purposes entirely personal to the 
vested. servant. Thomas y. Lockwood Oil Co., 174 

Devest is opposite to invest. As to invest . Wis. 486, 182 N. W. 841, 843. As to a dis
signifies to deliver the possession of anything tinction between "deviation," "temporary 
to another, so to devest signifies to take it abandonment," and "complete abandonment," 
away. Jacob. see Dockweiler v. American Piano 00., 94 

It is sometimes written "divest" but Misc. 712, 160 N. Y. S. 270, 273. 
"devest" has the support of the best authority . . 
Burrill. 

D EV I AT I O N .  
I n  I nsurance 

Varying from the risks insured against, as 
described in the policy, without necessity or 
just cause, after the risk has begun. 1 Phil. 
Ins. § 977, et 8oeq. ; 1 Arn. Ins. 415, et seq. 
Hostetter v. Park, 137 U. S. 30, 11 Sup. Ct. 
1, 34 L. Ed. 568 ; Wilkins v. Insurance Co., 30 
Ohio St. 317, 27 Am. Rep. 455 ; Bell v. In
surance Co., 5 Rob. (La.) 445, 39 Am. Dec. 542 ; 
Audenreid v. Insurance Co. , 60 N. Y. 484, 19 
Am. Rep. 204 ; Crosby v. Fitch, 12 Conn. 420, 
31 Am. Dec. 745 ; the Iroquois, 11-8 Fed. 1 O()3 , 
55 C. C. A. 497. 

Any unnecessary or unexcused departure 
from the usual or general mode of carrying 
on the voyage insured. 15 Amer. Law Rev. 
l08. 

Deviation is a voluntary departure with
out reasonable cause from the course of the 
voyage insured, or an unreasonable delay in 

D EV I C E. An invention or contrivance ; any 
result of design ; as in the phrase "gambling 
device," which means a machine or . con
trivance of any kind for the playing of an 
unlawful game of chance or hazard. State v. 
Blackstone, 115 Mo. 424, 22 S. W. 370. Also, 
a plan or project ; a scheme to trick or de
ceive ; a statagem or artifice ; as in the laws 
relating to fraud and cheating. State v. 
Smith, -82 Minn. 342, 85 N. "V. 12 ; State v. 
Whitehouse, 123 Wash. 461, 212 P. 1043,  1044 ; 
Kinnane v. State, 100 Ark. 337, 153 S. "V. 264, 
265. Also an emblem, pictorial representa
tion, or distinguishing mark or sign of any 
kind ; as in the laws prohibiting the marking 
of ballots used in public elections witli " any 
device." Baxter v. Ellis, 111 N. C. 124, 15 S. 
E. 938, 17 L. R. A. 382 ; Owens v. State, 64 
Tex. 509 ; Steele v. Calhoun, 61 Miss. 556. 

In a statute against gaming devices, this term 
is to be understood as meaning something form
ed by design, a contrivance, an invention. It is 
to be distinguished from "substitute," which means 
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something put in the place ot another thing, or used 
instead of something else. Henderson v. State, 59 
Ala. 9L 

I n  Pate nt Law 

A plan or contrivance, or an application, 
adjustment, shaping, or combination of mate
rials or members, for the purpose of accom
plishing a particular result or serving a par
ticular use, chiefly by mechanical means and 
usually simple in character or not highly com
plex, but involving the exercise of the inven
tive faculty. 

D EV I L  O N  TH E N EC I(.  An instrument of 
torture, formerly used to extort confessions, 
etc. It was made of several irons, which 
were fastened to the neck and legs, and 
wrenched together so as to break the back. 
Cowell. 

D EV I L L I NG.  A term used in London of a 
barrister recently admitted to the bar, who 
assists a junior barrister in his professional 
work, without compensation and without ap
pearing in any way in the matter. 
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In a more restricted sense, a general devise 
is one which grants a parcel of land without 
the addition of any words to show how great 
an estate is meant to be given, or without 
words indicating either a grant in perpetuity 
or a grant for a limited term ; in this case 
it is construed as granting a life estate. 
Hitch v. Patten, 8 Houst. (Del.) 334, 16 A. 558, 
2 L. R. A. 724. Specific devises are devises 
of lands particularly specified in the terms of 
the devise, as opposed to general and residuary 
devises of land, in which the local or other 
particular descriptions are not expressed. 
For example, "I devise my Hendon Hall es
tate" is a specific devise ; but "I devise aU my 
lands," or, "all other my lands," is a genera l 
devise or a residuary devise. But all devisE'S 
are (in effect) specific, even residuary devises 
being so. L.. R. 3 Ch. 420 ; Id. 136. At com
mon law, all devises of land were deemed to 
be "specific" whether the land was identified 
in the devise or pass·ed under the residuary 
clause. In re Sutton's Estate, 11 Del. Ch. 460, 
97 A. 624, 626. A gift is specific when there is  
a bequest of a particular thing specified and 

D EV I SA B L E. Capable of being devised. 
PQw. Dev. 165 ; 2 Bl. Comm. 373. 

distinguished from all others of the same kind 
1 which would immediately vest with the assent 

D EV I SAV I T  V E L  N O N .  In practice. The 
name of an issue sent out of a court of chan
cery, or one which exercises chancery jurisdic
tion, to a court of law, to try the validity of a 
paper asserted and denied to be a will, to as
certain whether Qr not the testator did de
vise, or whether or not that paper was his 
will. 7 BrQwn, ParI. Cas. 437 ; 2 Atk. 424 ; 
Asay v. Hoover, 5 Pa. 21, 45 Am. Dec. 713. 

D EV I SE. A testamentary disposition of land 
or realty ; a gift of real property by the last 
will and testament of the donor. Scholle v. 
Scholle, 113 N. Y. 261, 21 N. E,. 84 ;  Ferebee 
v. Procter, 19 N. C. 440 ; Pratt v. McGhee, 17 
S. C. 428 ; In re Fetrow's Estate, 58 Pa. 427 ; 
Jenkins v. Tobin, 31 Ark. 306 ; In re Dailey's 
Estate, 43 Misc. 552, 89 N: Y. S. 541 ; Dantzler 
v. Riley, 109 S. O. 44, 95 S. E. 132 ; In re 
FraU's Estate, 60 Mont. 526, 199 P. 711, 714 ; 
Stubbs v. Abel, �14 Or. 610, 233 P. 852, 857. 

Classification 

Devises are ()onti-ng6nt or vested. ; that is, 
after the death of the testator. Contingent, 
when the vesting of any estate in the devisee 
is made to. depend upon some future event, in 
which case, if the event never occur, or until 
it does occur, no estate vests· under the devise. 
But, when the future event is referred to 
merely to determine the time at which the 
devisee shall come into the use of the estate, 
this does not hinder the vesting of the estate 
at the death of the testator. 1 Jarm. Wills, 
c. 26. Devises are also classed as general or 
apeCi/ic; A general devise is one which passes 
lands of the testator without a '  particular 
enumeration or description of them ; as, a de
vise of "all my lands" or "a'll my other lands." 

of the executor, and such gift can be satis
fied by delivering only the particular thing 
specified. In re Wood's Estate, 267 Pa. 462, 
110 A. 90, 91. A conditiO'nal devise is one 
which depends upon the occurrence of some 
uncertain event, by 'which it is either to take 
effect or be defeated. Civ. Code . Cal. § 1345. 
An executory devise of lands is  such a dis
position of them by will that thereby no es
tate vests at the death of the devisor, but 
only on some future contingency. It differs 
from: a remainder in three very material 

. points : (1) That it needs not any particular 
estate to support it ; (2) that by it a fee
simple or other less estate may be limited 
after a fee-simple ; (3) that by this means a 
remainder may be limited of a chattel inter
est, after a particular estate for life created 
in the same. 2 Bl. Comm. 172. In a stricter 
sense, a limitation by will of a future con
tingent interest in lands, contrary to the rules 
of the common law. 4 Kent, Comm. 263 ; 1 
Steph. Comm. 564 ; Dean v. Crews, 77 Fla. 
319, 81 So. 479. A limitation by will of a 
future estate or interest in land, which can
not, consistently with the rules of law, take 
effect as a remainder. 2 Pow. Dev. (by Jar
man,) 237 ; Bean v. Atkins, 87 Vt. 376, 89 A. 
643, 646. See Poor v. Considine, 6 Wall. 474, 
18 L. Ed. 869 ; Bristol v. Atwater, 50 Conn. 
406 ; Mangum v. Piester, 16 S. C. 325 ; Civ. 
Code Ga. 1895, § 3339 ; Thomp,son v. Hoop, 6 
Ohio St. 487 ; Burleigh v. Clough, 52 N. H. 
273, 13 Am. Rep. 23 ; In re Brown's Estate. 
38 Pa. 294 ; GIQver v. Condell, 163 Ill. 566, 45 
N. E. 173, 35 I",. R. A. 360. A future interest 
taking effect as a fee in derogation of a de
feasible fee devised or conveyed to the first 
taker, when created by will, is an "executory 
devise," and, when created by deed, is a "con� 
ditional limitation," and in either event is 
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given e1fect as a shifting or Springing use. 
McWilliams v. Havely, 214 Ky. 320, 283 S. 
W. 103, 104. 

The estates known as a contingent remain
der and an "executory devise" are funda
mentally distinguishable. Both are interests 
or estates in land to take effect in the future 
and depend upon a future contingency ; an 
"executory devise" being an interest such as 
the rules of law will not permit to be created 
in conveyances, but will allow in case of wills. 
It follows a fee estate created by a will. A 
contingent remainder may be created by will 
or other conveyance and must follow a par
ticular or temporary estate created by the 
same instrument of conveyance. -Wilkins v. 
Rowan, 107 Neb. 18O', 185 N. W. 437, 439. 
Lapsed, devise. A devise which fails, or takes 
no effect, in consequence of the death of the 
devisee before the testator ; the subject-mat
ter of it being considered as not disposed of 
by the will. 1 Steph. Comm. 559 ; 4 Kent, 
Comm. 541. Murphy v. McKeon, 53 N. J. Eq. 
406, 32 A. 374. ResidAtary devise. A devise 
of all the residue of the testator's real prop
erty, that is, all that remains over and above 
the other devises. 

Synonyms 

The term "devise" is properly restricted to 
real property, and is not applicable to testa
mentary dispositions of personal property, 
which are properly called "bequests" or "leg
acies." But this distinction will not be allow
ed in law to defeat the purpose of a testator ; 
and all of these terms may be construed in
terchangeably or applied indifferently to ei
ther real or personal property, if the context 
shows that such was the intention of the tes
tator. Ladd v. Harvey, 21 N. H. 528 ; Borg
ner v. Brown, 133 Ind. 391, 33 N. E. 92 ; 
Oothout v. Rogers, 59 Hun, 97, 13 N. Y. S. 
120 ; McCorkle v. Sherrill, 41 N. C. 176 ; 
Wilson v. Wilson, 261 Ill. 174, 103 N. E. 743, 
745 ; In re Breen's Estate, 94 Kan. 474, 146 
P. 1147, 4 A. L. R. 238 '; Miller v. Bower, 260 
Pa. 349, 103 A. 727, 729 ; Utica Trust & De
posit Co. v. Thompson, 87 Misc. 31, 149, N. Y. S. 
392, 403 ; Mockler v. Long, 5 N. J. Mir::c. 937, 
139 A. 47, 49 ; In re McGovern's Estate, 77 
Mont. 182, 250 P. 812, 817 ; Johnson v. Tal
man, 99 N. J. Eq. 762, 134 A. 357, 358 ; Mai
baum v. Union Trust Co. (Tex. Civ. ApD'.) 291 
S. W. 924, 928 ; Neblett v. Smith, 142 Va. 840, 
128 S. E. 247, 251. 

DEXT'RAS DABrB 

D EV I SO R. A giver of lands or real estate 
by will ;  the maker of a will of lands ; a tes
tator. 

D EVO I.R. Fr. Duty. It is used in the stat
ute of 2 Rich. II. c. 3, in the sense of duties 
or customs. 

D EVo.LU T I ON.  The transfer or transition 
from one person to another of a right, liabil
ity, title, estate, or office. Francisco v. 
Aguirre, 94 Cal. 180, 29 P. 495 ; Owen v. In
surance Co., 10 N. Y. S. 7'5, 56 Hun, 455. 

I n  Ecclesiastical Law 

The forfeiture of a right or power (as the 
right of presentation to a living) in conse
quence of its non-user by the person holding 
it, or of some other act or omission on his 
part, and its resulting transfer to the person 
next entitled. 

I n  Scotch Law 

The transference of the right of purchase, 
from the highest bidder at an auction sale, to 
the next highest, when tlhe former fails to pay 
his bid or furnish security for its payment 
within the time appointed. Also, the refer
ence of a matter in controversy to a third 
person (called "oversman") by two arbitrators 
to whom it has been submitted and who are 
unable to agree. 

D EVO LUT I V E  APPEAL. In the law of Lou
isiana, one which does not suspend the exe
cution of the judgment appealed from. State 
v. Allen, 51 La. A.nn. 1842, 26 SO'. 434. 

D EV 0 LV E. To pass or be transferred from 
one person to anot�er ; to fall on, or accrue 
to, one person as the successor of anotlher ' 
as a title, right, office, liability. The ter� 
is said to be peculiarly appropriate to the 
passing of an estate from a person dying to 
a person living. Parr v. Parr, 1 Mylne & K. 
648 ; Babcock v. Maxwell, 29 Mont. 31, 74 
P. 64 ; Fitzpatrick v. McAlister, 121 Okl. 83, 
248 P. 569, 573 ; People ex reI.. Robin v. Hayes, 
149 N. Y. S. 250, 252, 163 App. Div. 725. See 
Devolution. 

D EV U LCAN I ZE. Of rubber. A more or less 
perfect restoration of vulcanized rubber to a 
state in which it might be used as crude rub
ber. Philadelphia Rubber Works Go. v. Port· 
age Rubber Co. (D. O.) 227 F. 623, 6,27. 

. 

D EVY. L. Fr. Dies ; deceases. Bendloe, 5. 

D EXTANS. Lat. In Roman law. A division 

D EV I S EE. The person to whom lands or oth- of the as, consisting of ten uncia:; ten

er real property are , devised or given by will. twelfths, or five-sixths. 2 Bl. Oomm. 462, note 

1 Pow. Dev. c. 7. In re Lewis' Estate, 39 mi. 

To contrive ; plan ; scheme ; invent ; pre
pare. Stockton v. United States (C. C. A.) 
205 F. 462, 464, 46 L. R. A. (N. S.) 936. 

Nev. 445, 159 P. 961, 962, 4 A. L. R. 241. D EXTRAR I US. One at the right hand of 

Residuary Devisee another. 

The persQn named in a will, who is to take D EXTRAS DARE. To shake hands in token 
all the real property remaining over and of friendship ; or to give up a:neself to' the 
above the other devises. power of another person. 



DI COLONNA 

0 1  C O LO N NA. In maritime law. The con
tract which takes place between the owner 
of a ship, the captain, and the mariners, who 
agree that the voyage shall be for the benefit 
of all. The term is used in the Italian law. 
Emerig. Mar. Loans, §. 5. 

0 1 .  ET F l .  L. Lat. In old writs. A.n ab
breviation of iUlecto et fideli, (to his beloved 
and faithful.) 

O I ACONATE. The office of a deacon. 

D I A C O N U S. A. deacon. 

D I AGNOS I S. A medical term, meaning the 
discovery of the source of a patient's illness 
or the determination of the nature of his 
disease from a study of its symptoms. Said 
to be little more than a guess enlightened by 
experience. Swan v. Railroad 00., 29 N. Y. 
S. 337, 79 Hun, 61,2 ; People v. Jordan, 172 
Cal. 391, 156 P. 451, 454. 

D I AG O NAL, n. A right line drawn from the 
one angle to another not adjacent of a figure 
of four or more sides and dividing it inte) 
two parts. Semerad v. Dunn Oounty, 35 N. 
D. 437, 160 N. W. 855·, 858. 

D I AGONAL, ailj. Joining two not adj acent 
angles of a qu,adrilateral or multilateral figure 
running across from corner to corner ; cross
ing at an angle with one of the sides: Sem
erad v. Dunn County, 35 N. D. 437, 160 N. W. 
855, 858. 

D I ALECTI C S. That branch of logic which 
teaches the rules and modes of reasoning. 

D I ALLA G E. A rhetorical figure in which 
arguments are placed in various points of 
view, and then turned to one point. Enc. 
Lond. 

D I ALOGUS D E  SCACCA R I O. Dialogue of 
or about the exchequer. An ancient treatise 
on the court of exchequer, attributed by some 
to' Gervase of Tilbury, by others to Richard 
Fitz Nigel, bishop of London in the reign of 
Richard I. I t  is quoted by Lord Coke under 
th� name of Ockham. Crabb, Eng. Law, 71. 

D I ANAT I C. A logical reasoning in a progres
sive manner, proceeding from one subject to 
another. Enc. Lond. 

D I AR I U M .  Daily food, or as much as will 
suffice for the day. Du Oange. 

D I AT I M. In old records. Daily ; every day ; 
from day to day. Spelman. 

D I CA. In old English law. A tally for ac
. counts, by number of cuts, (tOliUec8,) marks, 
or notches. Cowell. See Tallia ; Tally. 

D I CAST. An officer in ancient Greece an
swering in some respects to our juryman, but 
combining, on trials had before . them, the 
functions of both judge and jury. The di
'casts sat together in numbers varying, ac-
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cording to the importance of the case, from 
one to five hundred. 

D I CE.  Small cubes of bone or ivory, marked 
with figures or devices on their several sides, 
used in playing certain games of chance. See 
Wetmore v. State, 55 Ala. 198. 

D I CTATE. To order or instruct what is to 
be said or written. To pronounce, word by 
word, what is meant to be written by another. 
Hamilton v. Hamilton, 6 Mart. (N. S.) (La.) 
143. See Dictation. 

D I CTAT I O N. In Louisiana, this term is used 
in a technical sense, and means to pronounce 
orally what is destined to be written at the 
same time by another. It is used in reference 
to nuncupative wills. Prendergast v. Pren
dergast, 16 La. Ann. 220, 79 Am. Dec. 575 ; 
Civ. Code La. ,  art. 1578. The dictation of a 
will refers to the substance, and not the style, 
and it is sufficient if the will, as written, con
veys the identity of thought expressed by vhe 
testator, though not the identity of words used 
by him. Succession of Beattie, 163 La. 831, 
112 So. 802, 803. 

D I CTATOR. A magistrate invested with un
limited power, and created in times .of nation
al distress and peril. Among the Romans, he 
continued in office for six months only, and 
had unlimited power and authority over both 
t�e property and lives of the citizens. 

D I CTATO RSH I P  O F  P ROLETA R I AT. The 
class power of the revolutionary proletariat 
(unskilled laborers wit.hout property) arising 
upon destruction of the state. People v. Git
low, 234 N. Y. 132, 136 N. E. 317, 322. 

D I CTO RES. Arbitrators. 

D I CTUM. 
I n General 

A .statement, remark, or observation. 
Grati8 dictum�' a gratuitous or voluntary 
representation ; one which a party is not 
bound to make. 2 Kent, Comm. 486. Sim
plex di.ctum; a mere assertion ; an assertion 
without. proof. Bract. fol. 320. 

The word is generally used as an abbrevi
ated form of obUe.r dictum, "a remark by the 
way ;" that is, an observation or remark 
made by a judge in pronouncing an opinion 
upon a cause, concerning some rule, principle, 
or application of law, or the solution of a 
question suggested by the case at bar, but not 
necessarily involved in the case or essential 
to its determination ; any statement of the 
law enunciated · by the court merely by way 
of illustration, argument, analogy, or sug
gestion. See Railroad 00. v. Schutte, 103 U . 
S. 118, 1 �3, 26 L. Ed. 327 ; In re Woodruff 
(D. O.) 96 Fed. 317 ; Hart v. Stribling, 25 Fla. 
433, 6 So. 455 ; Buchner v. Railroad 00., 60 
Wis. 26-::., 19 N. W. 56 ;  Rush v. French, 1 
Ariz. 99, 25 P. 816'; State v. Clarke, 3 . Nev. 
572 ; Lister v. Lister, 86 N. J. Eq. 30, 97 A. 
170, 174 ; Grigsby v. Beib, 105 Tex. 597, 153 
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S. W. 1124, 1126, L. R. A. 1915E, 1, Ann. Cas. 
19150, 1011 ; Crescent Ring Co. v. Travelers' 
Indemnity 00., 102 N. J. Law, 85, 132 A. 106, 
107 ; State v. Tingle, 103 Miss. 672, 60 So. 
728, 729 ; United North & South Oil Co. v. 
Meredith (Tex. Civ. App.) 258 S. W. 550, 556 ; 
Ex parte Francis, 72 Tex. Cr. R. 304, 165 S. 
W. 1417, 149 ; Lausten v. Lausten, 55· Okl. 518, 
154 P. 1182, 1183 ; Empire Theater Co. v. 
Cloke, 53 Mont. 183, 163 P. 107, 109, L. R. A. 
1917]), 383 ;' Perfection Tire & Rubber Co. v. · 
Kellogg-Mackay Equipment Co., 194 Iowa, 
523, 187 N. W. 32, 35 ; Chase v. American 
Cartage Go., 176 Wis. 235, 186 N. ·W. 59-8 ; 
Smith v. Smith, 81 Ind. App. 566, 142 N. E. 
128, 129. 

Statements and comments in an opinion 
concerning some rule of law or legal proposi
tion not necessarily involved nor essential to 
determination of the case in hand are obiter 
dicta, and lack the force of an adjudication. 
People v. Case, 220 Mich. 379, 190 N. W. 289, 
290, 27 A. L. R. 686 ; Duncan v. Brown, 18 N. 
M. 579, 139 P. 140, 142 ; State v. Bank of 
Commerce, 133 Ark. 498, 20Q S. W. 834, L. R. 
A. 1918F, 538 ; Sedlacek v. Welpton Lumber 
Co. ,  111 Neb. 677, 197 N. W. 618, 619 ; J. F. 
Siensheimer & Co. v. Maryland Motor Car 
Ins; Co. (Tex. Civ. App.) 157 s. W. 228, 230 ; 
Boulden v. Thompson, 21 Cal. App. 279, 131 
P. 765 ; Southern Union Life Ins. Co. v. 
White (Tex. Civ. App.) 188 s. W. 266, 268. 

Dicta are opinions of a judge which do not em
body the resolution or determination of the court, 
and made without argument, or full consideration 
of the point, are not the professed deliberate de
terminations of the judge himself. Obiter dicta 
are such opinions uttered by the way, not upon 
the point or question pending, as if turning aside 
for the time from the main topic of the case to 
collateral subjects. Rohrbach v. Insurance Co., 62 
N. Y. 47, 58, 20 Am. Rep. 451. 

I n Old English Law 

Dictu·m mea:qt an a rbitrament, or the award 
of arbitrators. 

I n  French Law 

The report of a judgment made by one of 
the judges who has given it. Poth. Proc. 
Civil, pt. 1, c. 5, art. 2. 

D I CTU M DE KEN I LWO RTH. The edict or 
declaration of Kenilworth. An edict or 
award between King Henry III. and all the 
barons and others who had been in arms 
against him ; and so called because it was 
made at Kenilworth Castle in Warwickshire, 
in the fifty-first year of his reign, containing 
a composition of five years' rent for the lands 
and estates of those who had forfeited them 
in that rebellion. Blount ; 2 Reeve, Eng. 
Law, 62. 

D I E, n. A mold. Cole v. United States (C. C. 
A.) 269 F. 250, 251. 

D I E  W I T H O UT I SSUt;:. See Dying Without 
Issue. 

DIES DATU'S P ART'fBUS 

D I E I D I CT �.O. Lat. In Roman law. This 
name was given to a notice promulgated by 
a magistrate of his intention to present a n  
impeachment against a citizen before the peo
ple, specifying the day appointed, the name 
of the accused, and the crime ' charged. 

D I EM C LAUS I T  EXT R E M U M .  (Lat. He 
has closed his last day,-died.) A writ which 
formerly lay on the death of a tenant in 
capite, to ascertain the lands of which he 
died seised, and reclaim them into the king's 
hands. It was directed to the king's es
cheatots. Fitzh. Nat. Brev. 251, K ;  2 Reeve, 
Eng. Law, 327. 

A writ awarded out of the exchequer after 
the death of a crown - debtor, the sheriff be
ing commanded by it to inquire by a jury 
when and where the crown debtor died, and 
what chattels, debts, and lands he had at the 
time of his decease, and to take and seize 
them into the crown's hands. 4 Steph. Comm. 
47, 48. 

D I ES. Lat. A day ; days. Days for ap
pearance in court. Provisions or mainte
nance for a day. The king's rents were an
ciently reserved by so many days' provisions. 
Spelman ; Cowell ; Blount. 

. 

D I ES A QUO. (The day from which.) In the 
civil law. The day from which a transaction 
begins ; the commencement of it ; the conclu
sion being the d'ies ad q1tem. Mackeld. Rom. 
Law, § 185. 

D I ES A M O R I S. A day of favor. The name 
given to the appearance day of the term on 
the fourth day, or quarto die post. It was 
the day given by the favor and indulgence of . 
the court to the defendant for his appearance, 
when all parties appeared ' in court, and had 
their appearance recorded by the proper of
ficer. Wharton. 

D I ES CED I T. The day begins ; dies venit, 
the day has come. Two expressions in Roman 
la w which signify the vesting or fixing of an 
interest, and the interest becoming a present 
one. Sandal'S' Just. lnst. (5th Ed.) 225, 232. 

D I ES CO M M U N ES I N  BANCO. Regular 
days for appearance in court ; called, also 
"common return-days." 2 Reeve, Eng. Law, 
57. 

D I ES D ATUS. A day given or allowed, (to a 
defendant in an action ;) amounting to a con
tinuance. But the name was appropriate 
only to a continuance before a declaration fil
ed ; if afterwards allowed, it was called an 
"imparlance." 

D I E� OAT US I N  BANCO, A day given in 
the bench, (or court of common pleas.) Bract. 
fols. 257b, 361. A day given in bank, as dis
tinguished from a day at wis'i prius. Co. 
Litt. 135. 

. 

D I ES DATUS PART I B US. A day given to 
the parties to an action ; an adjournment or 
continuance. Crabb, Eng. Law, 217. 



DIES DATUS PltECE PA.B,.TIU1.\1: 

D I ES DATUS P RE C E  PART I U M .  A day giv
en on the prayer of the parties. Bract. fol 
358 ; Gilb. Comm. Pl. 41 ; 2 Reeve, Eng. 
Law, 60. 
D I ES D OM I N I C US. The I�ord's day ; Sun 
day. 

D ies domin icus non  est j uridicus. Sunday 
is not a court day, or day for judicial pro
ceedings, or legal purposes. Co. Litt. 135a ; 
Noy, Max. 2 ;  Wing. Max. 7, max. 5 ;  Broom, 
Max. 21. 

D I ES EXC RESCENS. In old English law, 
The added or increasing day in leap year. 
Bract. fols. 359, 359b. 

D I ES FAST I .  In Roman law. Days on 
which the courts were open, and justice could 
be legally administered ; days on which it 
was lawful for the prmtor to pronounce (fa1-i) 
the three words, "do," "dwo," "addico." 
Mackeld. Rom. Law, § 39, and note ; 3 Bl. 
Comm. 424, note ; Calvin. Hence called 
"triverbial days,'" answering to the die8 
juridici of the English law. 

D I ES FER I AT I .  In the civil law. Holidays. 
Dig. 2, 12, 2, 9. 

576 

D I ES N O N  J U R I D I CUS. In practice. A day 
not juridical ; not a court day. A day on 
which courts are not open for business, such 
as Sundays and some holidays. Havens v. 
Stiles, 8 Idaho, 250, 67 P. 92.1, 56 L. R. A. 730, 
101 Am. St. Rep. 195 ; State v. Ricketts, 74 N. 
0. 193. 

D I ES P AC I S. (Days of peace.) The year 
was formerly divided into the days of the 
peace of the church and the days Of the peace 
of the king, including in the two divisions all 
the days of the year. Crabb, Eng. Law, 35.

-

D I ES SOLAR IS. In old English law. A 
solar day, as distinguished from what was 
called "d'ie8 lunaris," (a lunar day ;)  both com
posing an artificial day. Bract. fol. 264. See 
Day. 

D I ES SOL I S. In the civil and old English 
law. Sunday, (literally, the day of the sun.) 
See Cod. 3, 12, 7. 

D I ES UT I LES. Juridical days ; useful or 
available days. A term of the Roman law, 
used to designate those especial days occur
ring within the limits of a prescribed period 
of time upon which it was lawful, or possible, 
to do a specific act. 

D I ES G RAT l IE. In old English practice. A D I ET. A general legislative assembly is 
day of grace, courtesy, or favor. Co. Litt. sometimes so called on the continent of Eu-
134b. The qUarto die post was sometimes so rope. 
called. Id. 1350,. I n  Sco.tch Practice 

D ies i nceptus p ro c'om p,leto ha,betur. 
begun is held as complete. 

The sitting of a court. An appearance day. A day A day fixed for the trial of a criminal cause. 

. D ies i n certus p ro cond itione habetu r. 
certain day is held as a condition. 

An un-
A criminal cause as prepared for trial. 

D I ET A. A day's journey ; a day's work ; a 
day's expenses. 

D I ES I N TERC I S I .  In Roman law. Divided D I ETS O F CO M P EARA N C E. In Scotch law. 
days ; days on which the courts were open for The days within which parties in civil and 
a part of the day. Calvin. criminal prosecutions are cited to appear. 

D I ES J U R I D I C US. A lawful day for the 
transaction of judicial or court business ; a 
day on which the courts are or may be open 
for the transaction of business. Didsbury 
v. Van Tassell, 56 Hun, ,423, 10 N. Y. Supp. 
32. 

Bell. 

D I E U  ET M O N  DRO I T. Fr. God and my 
right. The motto of the royal arms of Eng
land, first assumed by Richard I. 

D I E U SON ACTE. L. Fr. In old law. God 
his act ; God's act. An event beyond human 

D I ES LEG I T I M US. In the civil and old Eng- foreSight or control. Termes de la Ley. 
lish law. A lawful or law day ; a term day ; 
a day of appearance. 

D I ES MARC H I JE. In old English law. The 
day of meeting of English and Scotch, which 
was annually held on the marches or borders 
to ad,just their differences and preserve 
peace. 

D I ES N E FAST I .  In Roman law. Days on 
which the courts were closed,- and it was un
lawful to administer justice ; answering to 
the die8 non juridici of the English law. 
Mackeld. Rom. Law, § 39, note. 

D I F FACERE. To destroy ; to disfigure or 
deface. 

D I FFEREN CE. In an agreement for submis
sion to arbitration, "difference" means dis
agreement or dispute. Fravert v. Fesler, 11 
Colo. App. 387, 53 Pac. 288 ; Pioneer Mfg. Co. 
v. Phrenix Assur. Co., 106 N. C. 28, 10 S. E. 
1057. 

' 

D ifficile' est ut u n u s  homo  vicem duorum sus
tineat. 4 Coke, 118. · It is difficult that one 
man should sustain the place of two. 

D I ES NON. An abbreviation of Die8 non D I FF I C ULT. For the meaning of the phrase 
juridicu8, (q. 'I).) "difficult and extraordinary case," as used 



In New York statutes and practice, see Stand
ard Trust Co. v. New York, etc., R. Co., 178 
N. Y. 407, 70 N. E. 925 ;  Fox v. Gould, 5 How. 
Prac. (N. Y.) 278 ; Horgan v. McKenzie (Com. 
PI.) 17 N. Y. Supp. 174 ; Dyckman v. McDon
ald, 5 How. Prac. (N. Y.) 121 ; Realty Asso
ciates v. Packard Motor Car Co. of New York, 
119 Misc. 292, 196 N. Y. S. 198, 200. 

DILA'rOBY 

D I G ESTS. The ordinary name of the pan
dects of Justinian, which are now usually 
cited ·by the abbreviation "Dig." instead of 
"Ff.," as formerly. Sometimes called "Di
gest," in the singular. 

D I GG I NG. Has been held as synonymous 
with "excavating," and not confined to the 
removal of earth. Sherman v. New York, 1 

D I FFO RC IARE.  In old English law. To N. Y. 316. 
deny, or keep from one. Difforoiare rectum, 
to deny justice to any one, after having been 
required to do it. 

D I F F USE. To spread widely ; scatter ; dis
perse. Ex parte Hinkelman, 183 Cal. 392, 
191 P. 682, 683, 11 A. L. R. 1222. 

D I G N I TARY. In canon law. A person hold
ing an ecclesiastical benefice or dignity, which 
gave him some pre-eminence above mere 
priests and canons. To this class exclusively 
belonged all bishops, deans, archdeacons, 
etc. ; but it now includes all the prebendaries 
and canons' of the church. Brande. 

D I GAMA, or D I GAMY. Second marriage ; 
D I G N I TY. marriag� to a second wife after the death 

of the first, as "bigamy," in law, is having 
two wives at once. Originally, a man who 
married a widow, or married again after the 
death of his wife, was said to be guilty of 

In English law. An honor ; a 
title, station, or distinction of honor. Digni
ties are a species of incorporeal heredita
ments, in which a person may have a prop
erty or estate. 2 BI. Comm. 37 ; 1 BI. Comm. 
396 ; 1 Crabb, Real Prop. 468, et seq. 

bigamy. Co. Litt. 40b, note. 

D I·G EST. A collection or compilation, em· 
bodying the chief matter of numerous books 
in one, disposed under proper heads or titles, 
and usually by an alphabetical arrangement, 
for facility in reference. 

As a legal term, "digest" is to be distinguished 
from "abridgment." The latter is a summary or 
epitome of the contents of a single work, in which, 
as a rule, the original order or sequence of parts 
is preserved, and in which the principal labor of 
the compiler is in the matter of consolidation. A 
digest is wider in its scope ; is made up of quota
tions or paraphrased passages ; and has its own 
system of classification and arrangement. An "in
dex" merely points out the places where particular 
matters may be found, without purporting to give 
such matters in extenso. A "treatise" or "com
mentary" is not a compilation, but an original com
position, though it may include quotations and ex
cerpts. 

A reference to the "Digest," or "Dig.," is 
always understood to designate the Digest 
(or Pandects) of the Justinian collection ; 
that being the digest par mninence, and the 
authoritative compilation of the Roman law. 

The American Digest System embraces the 
Century, First, Second, Third Decennials, and 
Current Digest. It  covers the decisions of 
ail American courts of last resort, State and 
Federal, from 1658 to date, under one uni
form classification. The First Decennial, 
Second Decennial, Third Decennial, and Cur
rent Digest, are Key-Numbered. There is al
so the Federal Digest, covering volumes 1-300 
of the Federal Reporter and volumes 1-44 of 
the Supreme Court Reporter. Subsequent 15 
volume digests bring it to date. 

D I G ESTA. Digests. One of the titles of the 
Pandects of Justinian. Inst. Prrem, § 4. 
Bracton uses the singular, "Digestum." 
Bract. fol. 19. 
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D I J U D I CAT I O N .  JUdicial decision or de
termina tion. 

D I I< I N G . . Leveling land in arid regions, par
ticularly sagebrush land. An essential op
eration in the conversion of such land into 
farms or orchards. Craig v. Crystal Realty 
Co., 89 Or. 25, 173 P. 322, 325. 

D I LAC I O N. In Spanish law. A space of time 
granted to a party to a suit in which to an
swer a demand or produce evidence of a dis
puted fact. 

o I LA P I  0 AT I O N. A species of ecclesiastical 
waste which occurs whenever the incumbent 
suffers any edifices of his ecclesiastical living 
to go to ruin or decay. It is either voluntary,· 
by pulling down, or permissive, by suffer
ing the church, parsonage-houses, and other 
buildings thereunto belonging, to decay. And 
the remedy for either lies either in the spirit
ual court, where the canon law prevails, or 
in the courts of common law. It is also held 
to be good cause of deprivation if the !bishop, 
parson, or other ecclesiastical person dilapi
dates buildings or cuts down timber growing 
on the patrimony of the church, unless for 
necessary repairs ; and that a writ of pro
Mbition will also lie against him in the com
mon-law courts. 3 Bl. Comm. · 91. 

The term is also used, in the law of land
lord and tenant, to signify the neglect of nec
essary repairs to a building, or suffering it 
to fall into a state of decay, or the pulling 
down of the building or any part of it. Wall 
Estate Co. v. Standard Box Co., 20 Cal. App. 
311, 128 P. 1020, 1021. 

Di lationes in lege su nt odiosre. Delays in law 
are odious. Branch, Prine. 

D I LATORY. Tending or intended to cause 
delay or to . gain time or to put off a deci
sion. 



D I LATORY D E FENSE. In chancery prac
tice. One the object of. which is to dismiss, 
suspend, or obstruct the suit, without touch
ing the merits, until the impediment or ob
stacle insisted on shall be removed. 3 BL 
Comm. 301, 302. 

' 

D I LATORY P LEAS. , A class of defenses at  
common law, founded on some matter of  fact 
not connected with the merits of the case, but 
such as might exist without impeaching the 
right of action itself. They were either pleas 
to the juri8diction, showing . that, by reason 
of some matter therein stated, the case was 
not within the jurisdiction of the court ; or 
pleas in 8u8pen8ion, showing some matter of 
temporary incapacity to proceed with the 
suit ; or pleas in abatement, showing some 
matter for abatement or quashing the declara
tion. 3 Steph. Comm. 576. Parks V. McClel,.. 
lan, 44 N. J. Law, 558 ; Mahoney V. Loan Ass'n 
(C. C.) 70 Fed. 515 ; Shaw V. Southern Ry. 
Co., 17 Ga. App. 78, 86 S. E. 95 ;  Hill v. Cox, 
151 Ga. 599, 107 S. E. 850, 851: 

578 

Ordinary negligence is the want of ordinary dili
gence ; slight, or less than ordinary, negligence is 
the want of great diligence ; and gross or more than 
ordinary negligence is the want of slight diligence. 
Railroad Co. V. Rollins, 5 Kan. 180. 

I n  Scotch Law and Practioe 

Process of law, by which persons, lands, or 
effects are seized in execution or in security 
for debt. Ersk. Inst. 2, 11, 1. Brande. Proc
ess for enforcing the attendance of witnesses, 
or the production of writings. Ersk. Inst. 
4, 1, 71. 

Other Classifications and. Com pound Terms 

-Due di l igence. Such a measure of prudence, 
activity, or assiduity, as is properly to be 
expected from, and ordinarily exercised by, 
a reasonable and prudent man under the par
ticular circumstances ; not measured. by any 
absolute standard, . but depending on the rel
ative facts of the special case. Perry v. Ced
ar }i'alls, 87 Iowa, 315, 54 N. W. 225 ; Dillman 
V. Nadelhoffer, 160 Ill. 121, 43 N. E. 378 ; Hen
dricks V. W. U. Tel. Co., 126 N. C. 304, 35 S. 
E. 543, 78 Am. St. Rep. 658 ; Highland Ditch 
CO. V. Mumford, 5 Colo. 336 ; Yineyal'd Land 
& Stock CO. V. Twin Falls Sa lmon River La

'
nd 

& Water Co. (C. C. A.) 245 F. 9, 21 ; Moon v. 
O'Leary, 121 Kan. 663, 249 P. 582. 

-Extraordinary . d i l igence. That extre.me 
measure of care and caution which persons of 
unusual prudence and circumspection use for 
securing and preserving their own property 
or rights. Civ. Code Ga. 1895, § 2899 (Civ. 
Code 1910, § . 2899) ; Railroad CO. V. Huggins, 
89 Ga. 494, 15 S. E. 848 ; Railroad Co. v. 
White, 88 Ga. 805, 15 S. E. 802. 

D I Ll G E NCE. Prudence ; vigilant activity ; 
attentiveness ; or care, of which there are in
finite shades, from the slightest momentary 
thought to the most vigilant anxiety. Bu
chanan & Smock Lumber Co. v. Einstein, 87 
N. J. Law, 307, 93 A. 716, 717 ; United States 
v. Midway Northern Oil Co. (D. C.) 232 F. 
619, 626 ; People v. Fay, 82 Cal. App. 62, 255 
P. 239, 242 ; Paterson Glass Co. v. Goldstein, 3 
N. J. Misc. 53, 129 A. 422, 423 ; People v. Hew
itt, 78 Cal. App. 426, 248 P. 1021, 1024. The 
Ia w recognizes only three degrees of diligence : 
(1) Common or ordinary; which men, in gen
eral, exert in respect of their own concerns ; 
the standard is necessarily variable with re-
spect to the facts, although it may be uniform -Great di l igenoe. Such a measure of care, 

.. with respect to the principle. (2) High or prudence, and assiduity as persons of unusual 

great, which is extraordinary diligence, or prudence and discretion eX'ercise in regard to 

that which very prudent persons take of their any and all of their own affairs, or such as 

own concerns. (3) Low or slight, which is persons of ordinary prudence exercise in re

that which persons of less than common pru- gard to very important affairs of their own. 

dence, or indeed of no prudence at all, take of Hailway Co. v. Rollins, 5 Kan. 180 ; Litch

their own concerns. Brown & Flowers v. ' field v. White, 7 N. Y. 438, 57 Am. Dec. 534 ; 

Central of Georgia Ry. Co., 197 Ala. 71, 72 So. Compo Laws N. D. 1913, § 7281. 

366, 367. 
. 

The civil law is in perfect conformity with 
the common law. It lays down three degrees 
of diligence,-ordinary, (diliflentia ;) extraor
dinary, (e:racti88ima dJiliflentia ;) slight, (Zevi8-
sima diUflentia.) Story, Bailm. 19. 

There may be a high degree of diligence, a com
mon degree of diligence, and a slight degree of dili
gence, with their corresponding degrees of negli
gence, and these can be clearly enough defined 
for all practical purposes, and, with a view to the 
business of life, seem to be all that are really 
necessary. Common or ordinary diligence is that 

degree of diligence which men in general exercise 

tn respect to their own concerns ; high or great dili
gence is of course extraordinary diligence, or that 
which very prudent persons take of their own con-



cerns ; and' low or slight diligence is that which 

persons of less than common prudeilc� or indeed 

of any prudence at all, take of their . own conc,e�s. 

-H igb di l igenoe. The same as great diligence. 

-Low d i ligence. The same as siight diligence. 

-Necessary di l igence .  That degree of dili
gence which a person placed in a particular 
situation must exercise in order to entitle him 
to the protection of the law in respect to 
rights or claims growing out of that situation, 
or to avoid being left without redress on ac
count of his own culpable carelessness or neg
ligence. Garahy v. Bayley, 25 Tex. Supp. 302 ; 
Sanderson v. Brown, 57 Me. 312. 

-Ordi nary dil igence is that degree of care 
which men of common prudence generally ex
ercise in their affairs, in the country and the 
age in which they live. Erie Bank v. Smith, 
3 Brewst. (Pa.) 9 ;  Zell v. Dunkle, 156 Pa. 353, 
27 A. 38 ; Railroad Co. v. Scott; 42 lII. 143 ; 
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Briggs v� Taylor, 28 Vt. 184 ; Railroad CO. T. have demised, granted, and to farm let. The 
Fisher, 49 Kan. 460, 30 p� 462 ; Railroad Co. usual words of operation in a lease. 2 Bl. 

v. Mitchell, 92 Ga. 77, 18 S. E. 290 ; Hanes v. Oomm. 317, 318. 
Shapirf, & Smith, 84 S. E. 33, 36, 168 N. C. 24. 

-Reasonable diligence. A fair, proper, and 
due degree of care and activity, measured 
with reference to the particular circumstanc
es ; such diligence, care, or attention as might 
be expected from a man of ordinary prudence 
and activity. Railroad Co. v. Gist, 31 Tex. 
Civ. App. 662, 73 S. W. 857 ; Bacon v. Steam
boat Co., 90 Me. 46, 37 A. 328 ; Latta v. Clif
ford (C. C.) 47 Fed. 620 ; Rice v. Brook (C. C.) 
20 Fed. 614' ; Jacob v. Stephenson (Tex; Civ. 
App.) 254 S. W. 1117, 1118 ; George B. Scram
bling Co. v. Tennant Drug Co., 25 Ohio App. 
197, 158 N. E. 282, 283 ; Small-Lynch Co. v. 
Midwest & Gulf Co. of Texas Trust Estate 
(Tex. Civ. App.) 269 S. W. 163, 169 ; Ford v. 
Engleman, 118 Va. 89, 86 S. E. 852, 855. 

' -Speoial dil igence.  The measure of diligence 
and skill exercised by a good business man in 
his particular specialty, which must be com
mensurate with the duty to be performed and 
the individual circumstances of the case ; not 
merely the diligence of an ordinary person or 
non-specialist. Brady v. Jefferson, 5 Haust. 
(Del.) 79. 

D'I L l GE NT. Attentive and persistent in do
ing a thing ; steadily applied ; active ; sedu
lous ; laborious ; unremitting ; untiring. 
Kingan & 00. v. Foster, 53 Ind. App. 5il, 102 
N. E. 103, 105. 

D I L I G I ATUS. (Fr. De Zege ejectu8, Lat.) 
Outlawed. 

DI M ISI T. In old conveyancing. [Hel haA 
demised. See Dimisi. 

D I M I SSO R I IE  L I TTE.RIE. In the civil law. 
Letters dimissory or dismissory, commonly 
called "apostles," (quce vulgo apostoU dicun
tur.) Dig. 50, ,16, 106. See Apostoli, Apostles. 

D I M I SSO'RY LETTERS. Where a candidate 
for holy orders has a title of ordination in 
one diocese in England, and 1s to be ordained 
in another, the bishop of the former diocese 
gives letters dimissory to the bishop of the 
latter to enable him to ordain the candidate. 
Holthouse. 

D I NA RCHY. A government of two persons. 

D I N ERO. 
In S panish Law 

Money. Dinero contado, money counted. 
White, New Recop. b. 2, tit. 13, c. 1, § 1. 

I n  R.oman Law 

A civil division of the Roman empire, em
bracing several provinces. Calvin. 

D I OCESA N. Belonging to a diocese ; a bish
op, as he stands related to his own clergy or 
flock. 

D I OCESAN, C O U RTS. In English law. The 
consistorial courts of each diocese, exercising 
general jurisdiction of all matters arising 
locally within their respective limits, with the 
exception of places subject to peculiar juris
diction ; deciding all matters of spiritual dis
cipline,-suspending or depriving clergymen, 
-and administering the other branches of 
the ecclesiastical law. 2 Steph. Comm. 672. 

D I LL I GR OUT. In old English law. Pottage 
formerly made for the king's table on the coro
nation day. There was a tenure in serjeantry, 
by which lands were held of the king by the 
service of finding this pottage at that solem
nity. D I OCESE. The territorial extent of a bish

op's jurisdiction. The circuit of every bish
D I M  E. A silver coin of the United States, op's jurisdiction. Co. Litt. 94 ;  1 Bl. Comm. 
of the value of ten cents, or one-tenth of the 111. 

(lollar. D I OI C H I A .  The district over which a bishop 
D I M I D I A., D I M I D I U M,  D I M I D I US. Half ; a exercised his spiritual functions. 
half ; the half. 

D I M I D I ETAS. The moiety or half of a thing. 

D I M I N.uT l O. In the civil law. Diminution ; 
a taking away ; loss or deprivation. Dimin.u
ti� capitis, loss of status or condition. See 
Capitis Diminutio. 

D I M I N UT I O N .  Incompleteness. A word 
signifying that the record sent up from an 
inferior to a superior court for review is in
complete, or not fully certified. In such case 
the party may suggest a "diminution of the 
record," which may !be rectified by a cer
tiorari. 2 Tidd, Pro 1109. 

D I M ISI . In old conveyancing. I have de
mised.' Dimisi, conceSSi, et ad firm am tradidi, 

D I P, v. To immerse for a short time in any 
liquid ; to place in fluid and withdraw again ; 
the act of dipping or immersing ; a plunge ; 
a brief bath, as the dip of the oars ; a dip 
in the sea. Standard Dictionary, "dip." Cov
ington County V. Pickering, 123 Miss. 20, 85 
So. 114, 115. 

D I P, n. In mining law. The line of declina
tion of strata ; the angle which measures the 
deviation of a mineralized vein or lode from 
the vertical plane ; the slope or slant of a 
vein, away from the perpendicular, as it 
goes downward into the earth ; distinguished 
from the "strike" of the vein, which 5s its 
extension in the horizontal plane, or ihl 
lengthwise trend or course with reference to 
the points of the compass. King v. Mining 
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Co., 9 Mont 543, 24 P. 200 ; Duggan v. Davey, 
4 Dak. 110, 26 N. W. 887. 

I n  An imal H usbandry 

A liquid preparation into which infected an
imals may be plunged for eradication of fever 
ticks, or other sanitary or medical purposes. 
Ungles-Hoggette Mfg. 00. v. , Farmers' Hog 
& Cattle Powder Go. (C. C. A.) 232 F. 116, 
117. 

. 

D I PLOMA. In the civil law. A royal char
tel' ; letters patent granted by a prince or 
sovereign. Calvin. 

An instrument given by colleges and socie
ties on the conferring of any degrees. State 
v. Gregory, 83 Mo. 130, 53 Am. Rep. 565 ; 
Halliday v. Butt, 40 Ala. 183 ; Valentine v. 
Independent School District of Casey, 191 
Iowa, 1100, 183 N. W. 434, 437 ; Pennington 
v. Davis (Mo. App.) 202 S. W. 424, 425 ; State 
ex. info Otto v. St. Louis College of Physicians 
and Surgeons, 317 Mo. 49, 295 S. W. 537, 542. 

A license granted to a physician, etc., to 
practice his art or profession. See Brooks 
v. State, 88 Ala. ' 122, 6 So. 902. 

D I PLOMACY. The science which treats of 
the relations and interests of nations with 
nations. 

Negotiation or intercourse between nations 
through their representatives. The rules, 
customs, and privileges of representatives at 
foreign courts. 

D I PLOMAT I C  AG ENT. In international law. 
A general name for all classes of persons 
charged with the negotiation, transaction, or 
superintendence of the diplomatic business of 
one nation at the court of another. See Rev. 
St. u: S. § 1674 (22 USOA §§ 40, 51). 

D I PLO MAT I CS. The science of diplomas, or 
of ancient writings and documents ; the art 
of judging of ancient charters, public docu
ments, diplomas, etc., and discriminating the 
true from the false. Webster. 

D I PSOMAN I A. In medical jurisprudence. 
A mental disease characterized by an uncon
trollable desire for intoxicating drinks. An 
irresistible impulse to indulge in intoxication, 
either by alcohol or other drugs. Ballard v. 
State, 19 Neb. 614, 28 N. W. 271. 

D I PSO:MAN'I AC. A person subject to dipso
mania. One who has an irresistible desire 
for alcoholic liquors. See Insanity. 

D I PTYCHA. Diptychs ; tablets of wood, 
metal, or other substance, used among the 
Romans for the purpose of writing, and fold
ed like a book of two leaves. The diptychs 
of antiquity were especially employed for 
public registers. They were used in the 
Greek, and afterwards in the Roman, church, 
as registers of the names of those for whom 
supplication was to be made, and are ranked 
among the earliest monas�c recordS. Burrill. 
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D I R ECT, v. To point to ; guide ; order ; 
command ; instruct. 

To advise ; suggest ; request. ' Bowden v. 
Cumberland County, 123 Me. 359, 123 .A.. 166, 
168 ; .Beakey v. Knutson, 90 Or. 574, 174 P. 
1149, 1150 ; Perry Bros. v. McNeill (Tex. Civ. 
App.) 189 S. W. 120, 121 ; Conrad V. Conrad's 
Ex'r, 123 Va. 711, 97 S. E. 336, 338. 

D I RECT, adj. Immediate ; proximate ; by 
the shortest course ; without circuity ; oper
ating by an immediate connection or relation, 
instead of operating through a medium ; the 
opposite of indirect. Trexler Lumber Co. v. 
Allemannia Fire Ins. Co., of Pittsburgh, 289 
Pa. 13, 136 A. 856, 858 ;  Western Assur. CO. 
V. Hann, 201 Ala. 376, 78 So. 232, 234 ; Howell 
V. Wood, 6 Boyce (Del.) 464, 100 A. 572 ; Pel
ton V. Williams (C. C. A.) 235 F. 131, 132. 

In the usual or natural course or line ; im
mediately upwards or downwards ; as dis
tinguished from that which is out of the line, 
or on the side of it ; the opposite of collateral. 

In the usual or regular course or order, as 
distinguished from that which diverts, inter
rupts, or opposes ; the opposite of crOS8 or 
contrary. 

D I RIECT ATTACK. A direct attack on a '  
judgment or decree is an attempt, for suffi
cient cause, to have it annulled, reversed, va
cated, corrected, declared void, or enjoined, in 
a proceeding instituted for that speCific pur
pose, such as an appeal, writ of error, bill of 
review, or injunction to restrain its execu
tion ; distinguished from a collateral attack, 
which is an attempt to impeach the validity 
or binding force of the judgment or decree 
as a side issue or in a proceeding instituted for 
some other purpose. Schneider V. Sellers, 25 
Tex. Civ. App. 226, 61 S. W. 541 ; Smith v. 
Morrill, 12 Colo. App. 233, 55 P. 824 ; Morrill 
v. Morrill, 20 Or. 96, 25 P. 362, 11 L. R. A. 
155, 23 Am. St. Rep. 95 ; Crawford V. Mc
Donald, 88 Tex. 626, 33 S. W. 325 ; Eichhoff 
v. Eichhoff, 107 Cal. 42, 40 P. 24, 48 Am. St. 
Rep. 110 ; Reger v. Reger, 316 Mo. 1310, 293 
S. W. 414, 421 ; Gardner v. Howard, 197 Ky. 
615, 247 S. W. 933, 934. A direct attack on a: 
j udicial proceeding is an attempt to void 0'1' 
correct it in some manner provided by law. 
Manuel v. Kidd, 126 Okl. 71, 258 P. 732, 734 ; 
Leslie V. Proctor & Gamble Mfg. Co., 102 Kan. 
159, 169 P. 193, 195, L. R. A. 19180, 55. 
D I R ECT I NTEREST. A direct interest, sUClh 
as would render the interested party incom
pe'tent to testify in regard to the matter, is 
an interest which is certain, and not contin
gent or doubtful. Rine V. Rine, 100 Neb. 225, 
158 N. W. 941, 943 ; Holladay V. Rich, 93 Neb. 
491, 140 N. W. 794, 795 ; Selkregg v. Thomas, 
27 Colo. Ap'P. 259, 149 P. 273, 274 ; Van Meter 
v. Goldfare, 236 Ill. App. 126, 128. A mat
ter which is dependent alone on tbe success
ful prosecution of an execution cannot be 
considered as uncertain, or otherwise than di
rect, in this sense. In re Van Alstine's Es
tate, 26 Utah, 193, 72 P. 942. 
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D I RECT L I NE. Property Is said to descend 
or be iuherited in the direct line when it pass
es in lineal succession ; from . ancestor to' son, 
grandson, great-grandson, and so on. State v. 
yturria (Tex. Civ. App.) 189 s. W. 291, 292 ; 
State v. Yturria, 109 Tex. 220, 204 S. W. 815, 
316, L. R. A. 1918F, 1079. 

D I RECT PAYMENT. One which is absolute 
and unconditional as to' the time, amount, 
and the persons by WIhO'm and to whom it is 
to be made. People v. Boylan (0. C.) 25 F. 
595. See A·ncient Order of Hibernians v. 
Sparrow, 29 Mont. 132, 74 P. 197, 64 L. R. A. 
128, 101 Am: St. nep. 563 ; Hurd v. McClellan, 
14 Colo. 213, 23 P. 792. 

As to direct "Cause," see that title and 
"Proximate." As to direct "Consanguinity," 
"Contempt," "Damages," "Evidence," "Ex
amination," "Interrogatories," "Loss," "Tax," 
and "Trust," see those titles. 

D I R ECT I ON.  The act of governing ; man
agement ; superintendence. Also the body of 
persons (ealled "directors") who are charged 
with the management and administration of 
a corporation or institution. 

The charge or instruction given by the court 
to a jury upon a point of law ariSing or in
volved in the case, to 'be by them applied to 
the facts in evidence. 

The clause of a bill in equity containing 
the address of the bill to the court. 

D I R ECTLY. In a direct way without any
thing intervening ; not by secondary, but by 
direct, means. Clark v. Warner, 85 Okl. 153, 
2M P. 929, 934 ; Olsen v. Standard Oil Co., 
188 Oal. 20, 201 P. 393 , 300. 

D I R ECTO R O F  T H E  M r NT. An officer hav
ing the control, management, and superin
tendence of the United States mint and its 
branches. He is appointed by the preSident, 
by and with the advice and consent of the 
senate. 

D I R ECTO RS. Persons appointed or elected 
according to law, authO'rized to' manage and 
direct the affairs of a corporation or company. 
The whole of the directors collectively form 
the board of directors. Brandt v. Godwin 
(City Ct.) 3 N. Y. S. 809 ; Maynard v. Insur
ance Co., 34 Cal. 48, 91 Am. Dec. 672 ; Pen. 
Code N. Y. § 614 ; Vernon's Ann. Civ. St. art. 
4716 ; Ky. St. §! 575. 

D I R ECTO RY, adj. A provision in a statute, 
rule of procedure, or the like, is said to be 
directory when it is to' be considered as a 
mere direction or instruction of no obligatory 
force, and invO'lving nO' invalidating conse
quence for its disregard, as opposed to an im
perative or mandatory provision, which must 
be followed. In re Opinion of the Justices:, 
124 Me. 453, 126 A. 354, 363 ; McCreary v .. 
Speer, 156 Ky. 783, 162 S. W. 991, 102 ; State 
v. Alderson, 49 Mont. 387, 142 ,P. 210, 215, Ann. 
Cas. 1916B, 39 ; State v. Hager, 102 W. Va. 

DmEC'l'OB.Y 

689, 136 S. E. 263, 264 ; Alabama Pine Co. 
v. Merchants' & Farmers' Bank. of Aliceville. 
215 Ala. 66, 109 So. 358, 359 ;  People v. But
ler, 20 Oat App. 379, 129 P. 600, 602. Dle gen
eral rule is that the prescriptions of a statu� 
relating to the performance of a public duty 
are so far directory that, though neglect or 
them may be punishable, yet it does not affect 

. the validity of the acts done under them, as 
in the case of a statute requiring an officer to 
prepare and .deliver a document to anO'ther of
ficer on or before a certain day. Maxw. In- . 
terp. St. 330, et seq. And see Pearse v. Mor- : 
rice, 2 Adol. & El. 94 ;  Nelms v. Vaughan, 84 1 
Va. 696, 5 S. E. 704 ; State v. COnner, 86 Tex. ' 
133, 23 S. W. 1103 ; Payne v. Fresco, 4 Kulp 
(Pa.) 26 ; Bladen v. Philadelphia, 60 Pa. 466. 

A "dir�ctory" provision in a statute is one, the 
observance of which is not necessary to the validity 
of the proceeding to which it relates ; State v. 
Barnell, 109 Ohio St. 246, 142 N. E. 611, 613 ; City 
of Enid v. Champlin Refining Co., 112 Ok!. 168, 24(). 
P. 604, 608 ; one which leaves it optional with 
the department or officer to which it is addressed to , 
obey or not as he may. see fit ; In re Thompson, · 

94 Neb. 658, 144 N. W. 243, 244. 
Statutory requisitions are deemed "directory" only 

when they relate to some immaterial matter where 
a compliance i s ' matter of convenience rather than 
of substance. This mode of getting rid of a stat
utory provision by calling it "directory" is not only 
unsatisfactory, on account of the vagueness of the 
rule itself, but it is  the exercise of a dispensing 
power by the courts, which approaches so near leg
islative discretion that it ought to be resorted to 
with reluctance, only in extraordinary cases, where 
great public mischief would otherwise ensue, 01' 
important private interests demand the application 
of the rule. Ellis v. Tillman, 125 Miss. 678, 88 So. · 
281, 283. 

-Directory cal ls. Those which merely direct 
the neighborhood where the different calls 
may be found, whereas "locative calls" are. 
those which serve to fix boun �aries. Cates v. 
ReynO'lds, 143 Tenn. 667, 228 ·S. W. 695, 696. 

-Directory statute. Under a general classi
fication, statutes are either "mandatory" or 
"directory," and, if mandatory, they prescribe, 
in addition to requiring the doing of the 
things specified, the result that will follow if 
they are not done, whereas, if directory, their 
terms are limited to what is required to be 
done. Hudgins v. Mooresville Con sol. School 
Dist., 312 Mo. 1, 278 S. W. 769, 770. A stat
ute is mandatory when the provision of the 
statute is tlhe essence of the thing required 
to be done ; otherwise, when it relates to form 
and manner, and where an act is: incident, or 
after jurisdiction acquired, it is; directory 
merely. State v. Kozer, 108 Or. 550, 217 ,P. 
827, 832. 

-Directory trust. W1here, by the terms of a 
trust, the fund is directed to be vested in a 
particular manner till the period arrives at 
which it is to be appropriated, this is called 
a "directory trust." It is distinguished from 
a discretionary trust, in which the trustee has 
a discretion ks to the management of the fund •. 



Deaderick v. CantreD, 10 Yerg. (Tenn.) 272, 
31 Am. Dec. 576. 
D I RECTORY, n. Book containing names, ad
dresses, and occupations of inhabitants of 
city. AlsO' any list O'r compilation, usually in 
lbook O'r pamphlet form, of persDns, firms or 
' corpDratiDns fDrming SDme class separate and 
distinct from others, e. g., telephone directDry, . 
hatel directory, etc. American Travel & Ho
Itel Directory Co. v. Gehring Pu.blishing Co. 
(D. C.) 4 F.(2d) 415 ; Jeweler's Circular Pub. 
CD. v. KeystDne Pub. Co. (0. O. A.) 281 F. 83, 
85, 26 A. L. R. 571. 

D I R I B I T O R ES. In RDman law. Officers who 
, distributed ballots to' the people, to' be used in 
' voting. Tayl. Civil Law, 192. 

, D I R I M EN T  I M PED I M ENTS. In canDn law. 
iAbsolute bars to' marriage, which would make 
lit null ab initio. 

I D I SAB I L I TY. The want O'f legal capability 
i tO' perfO'rm an act. Berkin v. Marsh, 18 MO'nt. 
[152, 44 Pac. 528, 56 Am'. St. Rep. 565 ; Terre 
' Haute, I. & E. Traction Co. v. Reeves, 58 Ind. 
'App. 326, 108 N. E. 275, 276 ; Liberty Oil Co. 
, v. Condon Nat. Banik (C. -C. A.) 291 F. 293, 
i297 ; Eccles v. Free High School Dist: of City 
' O'f Kaukauna, 162 Wis. 162, 155 N. W. 957 ; 
fUlmer v. U. S. (C. C. A.) 266 F. 176, 179 ; 
I State v. Phillinger, 142 Md. 365, 120 A. 878, 
880 ; Commerce Trust CO'. v. Ellis, 258 MD. 
702, 167 S. W. 974, 975 ; Funk v. Wingert, 134 
Md. 523, 107 A. 345, 346, 6 A. L. R. 1686 ; Peo
:ple v. RDsenwald, 266 Ill. 548, 107 N. E. 854, 
856, Ann. -Gas. 1915D, 688. 

At the present day, disability is generally used 
to indicate an incapacity for the full enjoyment 

i of ordinary legal rights ; thus married women, per'
sons under age, insane persons, and felons convict 

are said to be under disability. Sometimes the term 

is used in a more limited sense, as when it signifies

' an  impediment to marriage, or the restraints placed 
upon clergymen by reason of their spiritual avoca
tions. Mozley & Whitley. 

Classifioation 

Disability. is either general or .Bpecial ; the 
former when it incapacitates the person for 

i the performance O'f all legal acts of a general 
class, Dr giving to' them their ordinary legal 
effect ; the latter when it debars him from 
! O'ne specific act. Disability is also either per-
i sonal O'r a.bsolute; the fDrmer where it at
taehes to' the particular person, and aris-es Dut 
ot his BtatUrlJ, his previDus act, or his natural 
O'r juridical incapacity ; the latter where it 
Driginates with a particular perSDn, but ex
! tends alsO' to' his descendants or succeSSDrs. 
Lord de Ie Warre's Case, 6 CDke, 101 ; A vegnD 
v. Schmidt, 113 U. S. 200, {) Sup. Ct. 487, 28 L. 

i Ed. 976. Considered with -special reference 
. to the capacity to' cO'ntract a marriage, dis
, ability is either canonicaZ Dr civil ; a disabil
ity of the former class makes the marriage 
voidable only, while the latter, in general, 
avO'ids · it entirely. The term cWVil disabiliq 
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Is also used as equivalent to "legal disability, 
bDth these expressions meaning disabilities 
or disqualificatiDns created by positive law, 
as distinguished frDm ph1JlticaZ disabilities. 
Ingalls v. Campbell, 18 Or. 461, 24 Pac. 904 ;  
Harland v. TerritDry, 3 Wash. T. 131, 13 Pac. 
453 ; Meeks v. Vassault, 16 Fed. Cas. 1317 ; 
Wiesner v. Zaum, 39 Wis. 206 ; Bauman v. 
Grubbs, 26 Ind. 421 ; Supreme Council v. 
Fairman, 62 How. Prac. (N. Y.) 390. A physi
cal disability is a disa.bility Dr incapacity 
caused by physical defect or infirmity, or 
bDdily imperfection, or mental weakness Dr al
ienation ; as distinguished frDm c.ivil disabil
ity, which relates to' the civil status or con
dition of the persDn, and is imposed by the 
law. 

Absence of competent physical, intellectual, 
or moral pDwers ; impairment of earning ca
pacity ; loss of physical functiDn that reduces 
efficiency ; inability to wDrk. McClarence v. 
Providence Permanent Firemen's Relief Ass'n 
(R. 1.) 103 A. 1, 2 ;  MarhO'ffer v. MarhDffer, 
220 N. Y. 543, 116 N. E. 379 ; MDses v. Nation
al UniDn Coal Mining CO'., 194 Iowa, 819, 184 
N. W. 746, 747 ; Dohman v. Texas Employers' 
Ins. Ass'n (Tex. Civ. App.) 285 s. W. 848, 850 ;  
De Zeng Standard Co. v. Pressey, 86 N .  J. 
Law, 4.£9, 92 A. 278, 279 ; Biederzycki v. Far
rel Foundry & Machine Co., 103 CDnn. 701, 
131 A. 739, 740 ; Ginell v. Prudential Ins. CD. 
of America, 119 Misc. 467, 196 N. Y. S. 337 ; 
Roralbaugh v. Great Eastern ·Casualty UO'., 
117 Wash. 7, 200 P. 587, 590 ; Burbage v. Lee, 
87 N . •  T. Law, 36, 93 A. 859 ; EmpIDyers' Mut. 
Ins. CD. v. Industrial Commission of ColoradO', 
70 COlD. 228, 199 P. 482, 483 ; NDrthern In
diana Power CD. v. Hawkins, 82 Ind. App. 
552, 146 N. · E. 879, 880 ; PrO'vident Life & Ac
cident Ins. Co. v. JohnsDn (Tex. Civ. App.) 
235 S. W. 650, 652 ; Sharcheck v. Beaver Run 
Coal CD., 275 Pa. 225, 119 A. 135, 136 ; Mark
land v. Clover Leaf Casualty CD. (Mo. App.) 
209 S. W. 602, ·607 ; Ozark Mut. Life Ass'n O'f 
Mena, Ark., v. Winchester, 116 Oklo 116, 243 
P. 735, 736. 

Tem porary D isabi l ity 

"TempDrary" as distinguished frDm "per
manent" disability, under the Workmen's 
Compensation Act, is a conditiDn that exists 
until the injured employee is as far restored 
as the permanent character of the injuries 
will permit. Vishney v. Empire Steel & Iron 
CO'., 87 N. J. Law, 481, 95 A. 143, 144 ; Con
solidated CDal CD. of St. Louis v. Industrial 
CDmmission, 311 Ill. 61, 142 N. E. 498, 500. 

Total Disabil ity 

TDtal disability to' fDllow insured's usual 
Dccupation arises where he is incapacitated 
frO'm performing any substantial part O'f his 
Drdinary duties, thDUgh · still able to' perfDrm 
a few minDr duties I!nd ·be present at his 
place of business. Fidelity &; Casualty CO'. Df 
New YO'rk V. Bynum, 221 Ky. 4{)O� 298 S. W. 
1080, 1082. See, also, UDited States Casualty 



Co. v. Perryman, 200 Ala. 212, 82 80. 462, 4M ; 
Hefner v. Fidelity & Casualty Co. of New 
York (Tex. eiv. App.) 160 S. W. 330, 333 ; 
Great Eastern Casualty Co. v. Robins, 111 
Ark. 607, 164 S. W. 750, 751 ; Metropolitan 
Casualty Ins. Co. v. Oato, 113 Miss. 283, 74 
So. 114, 117. "Total disa-bility" within an ac
cident policy does not mean absolute physical 
disability to transact any business pertaining 
to insured's occupation, 'but disability from 
perfo.rming substantial and material duties 
connected with it. Jacobs v. Loyal Protective 
Ins. Co., 97 Vt. 516, 124 ' A. 848, 852 ; Brown 
V. Missouri State Life Ins. Co., 136 S. C. 90, 
134 S. E. 224-225 ; Ozark Mut. Life Ass'n of 
Mena, Ark., v. Winchester, 116 Okl. 116, 243 
P. 735, 736. The term may also apply to 
any impairment of mind or 'bo.dy rendering 
it impossible for insured to follow continu
ously a substantially gainful occupation with
out seriously impairing his health, the dis
ability being permanent when of such nature 
as to render it reasonably certain to continue 
throughout the lifetime of insured. U. S. v. 
Eliasson (C. C. A.) 20 F.(2d) 821, 823 ; Starnes 

V. U. S. (D. C.) 13 F.(2d) 212, 213. 

D I SA B LE. In its ordinary sense, to disable 
is to cause a disability, (q. 'P.) 

In the old language of pleading, to disable 
is to take advantage of one's own or another's 
disability. Thus, it is "an express maxim 
of the common law that the party shall not 
disable himself ;" but "this disability to dis-
able himself * * * is personal." 4 Coke, 
123b. 

D I SA B L I N G  STATUTES. These are acts of 
parliament, restraining and regulating the 
exercise of a right or the power of alienation ; 
the term is specially applied to 1 Eliz. c. 19, 
and similar acts restraining the power of ec
clesiastical corporations to make leases. 

D I SADVOCAR E. To deny a thing. 

D ISA F F I RM.  To repudiate ; to revoke a 
consent once given ; to recall an affirmance. 
To refuse one's subsequent sanction to a for
mer act ; to disclaim the intention of being 
bound by an antecedent transaction. 

D I SA F F I RMAN CE. The repudiation of a 
former transaction. The refusal by one who 
has the legal power to refuse, (as in the case 
of a voidable contract,) to a,bide -by his for
mer acts, or accept the legal consequences of 
them. It may either be "express" (in words) 
or "implied" from acts inconsistent with a 
recognition of validity of former transaction. 
Ryan v. Morrison, 40 Ok!. 49, 135 P. 1049, 
1050 ; Parrish v. Treadway, 267 Mo. 91, 183 
S. W. 580, 582. 

D I SAFFO REST. To restore to. their former 
' condition lands which have been turned into 
forests. To remove from the operation of the 

, forest laWs. 2 Bl. COmIll. 416. 

DISBUBSE1dBN"l'8' 

DISAGREEMENT. Diiference of opinion or 
want of uniformity or concurrence of views ; 
as, a disagreement among the members of a 
jury, among the judges of a court, or between 
arbitrators. Darnell v. Lyon, 85 Tex. 466, 22 
S. W. 304 ; Insurance Co. v. Doying, 55 N. J. 
Law, 569, 27 A. 927 ; Fowble v. Insurance Co., 
106 Mo. App. 527, 81 S. W. 485. 

I n Real Property Law 

The refusal by a grantee, lessee, etc., to ac
cept an estate, lease, etc., made to him ; the 
annulling of a thing that had essence before. 
No estate can be vested in a person against 
his will. Consequently no one can become 
a grantee, etc., without his · agreement. �'he 
law implies such an agreement until the con
trary is shown, but his disagreement renders 
the grant, etc., inoperative. Wharto.n. 

D I SALT. To disable a person. 

D ISAPPROPR I AT I O N. In ecclesiastical law. 
This is where the appropriatio.n of a bene
fice is severed, either by the patron present
ing a clerk or by the corporation which has 
the appropriation being disso.lved. 1 BI. 
Comm. 385. 

D I SAVOW. To repudiate the unauthorized 
acts of an agent ; to. deny the authority by 
which he assumed to act. 

D I SBA R. In England, to deprive a barrister 
permanently of the privileges of his position ; 
it is analogous .  to striking an attorney off the 
rolls. In America, the word describes the 
act of a court in rescinding an attorney's li
cense to practice at its bar. 

D I SBOCAT I O. In old English law. A con
version of wood grounds into ' arable or pas
ture ; an assarting. Cowell. See Assart. 

D ISBU RSEM ENTS. Money paid out or ex
pended fo.r which one is entitled to a credit up
on rendering an account of his doings. Tink
ler v. Powell, 23 Wyo.. 352, 151 P. 1097, 1098 ; 
The St. Paul (C. C. A.) 271 F. 265, 266 ; Shterk 
v. Veitch, 135 Minn. 349, 160 N. W. 863 ; Lids
trom v. Amherst Mining Co., 169 Minn. 465, 
211 N. W. 674, 675 ; In re Newell, 174 App. Div. 
94, 160 N. Y. S. 275, 277 ; State ex reI. Thomp
son v. Board of Regents for Northeast Mis
souri State Teachers' College, 305 Mo. 57, 264 
S. W. 698, 701 ; Ex parte Huston, 27 Idaho, 
231, 147 P. 1064, 1066 ; United States v. Min
neapolis, St. P. & S. S. M. R. Co. (D. C.) 235 
F. 951, 956 ; In re Egan, 37 S. D. 642, 159 N. 
W. 393, 394. 

The term is also used under the codes of 
civil procedure, to designate the expenditures 
necessarily made by a party in the progress 
of an action, aside from the fees of officers 
and court costs, which are allowed, eo nomine, 
together with costs. Fertilizer Co. v. Glenn, 
48 S. C. 494, 26 S. E. 796 ; De Chambrun v. 
Cox, 60 Fed. 479, 9 C. C. A. 86 ; Bilyeu v. 
Smith, 18 Or. 335, 22 P. 1073. 
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D ISCARCARE. In old English law. To dis- action against himself. Co. Litt. 2S4b, note 1 ;  Wll
charge, to unload ; as' a vessel. Oaroore et dis- Iiams, Ex'rs, 1216 ; Chit. Cont. 714. 

carcare; to charge and discharge ; to load and 
unload. Cowell. 
D I SCARGARE. In old European law. To 
discharge or unload, as a wagon. Spelman. 

D I SC E PT I O  CAUSIE. In Roman law. The 
argument of a cause by the counsel on both 
sides. Calvin. 

D I SCHARGE.  To release ; liberate ; annul ; 
unburden ; disincumber. 

I n the Law of Contracts 

To cancel or unloose the obligation of a 
contract ; to make an agreement or contract 
null and inoperative. As a noun, the word 
means the act or instrument by which the 
binding force of a contract is terminated, ip.L"e
spective of whether the contract is carried out 
to the full extent contemplated (in which case 
the discharge is the result of performance) or 
is broken off before complete execution. Cort 
v. Railway Co., 17 Q. B. 145 ; Com. v. Talbot, 
2 Allen (Mass.) 162 ; Rivers v. BloIp., 163 Mo. 
442, 63 S. W. 812 ; Stitt v. Locomotive En
gineers' Mut. Protective Ass'n, 177 Mich. 207, 
142 N. W. 1110, 1113 ; The Great Canton (D. 
C.) 299 F. 953, 954 ; Burden v. 'Voodside Cot
ton Mills, 104 S. C. 435, 89 S. E. 474, 475 ; 
Petterson v. U. S. (D. C.) 274 F. 1000, 1002 ; 
Hurlburt v. Bradley, 94 Conn, 495, 109 A. 171, 
172. 

D ischarge is a generic term ; its principal species 
are rescission, release, accord and satisfaction, per
formance, judgment, composition, bankruptcy, 
merger ( q. 'lI. ) .  Leake, Cont. 413. 

As applied to demands, claims, rights of 
action, incumbrances, etc., to discharge the 
debt or claim is to extinguish it, to annul its 
obligatory force, to satisfy it. And here also 
the term is generic ; thus a debt, a mortgage, 
a legacy, may be discharged by payment or 
performance, or by any act short of that, law
ful in itself, which the creditor accepts a s  
sufficient. Blackwood v. Brown, 29 Mich. 
484 ; Rangely v. Spring, 28 Me. 151. To dis
charge a person is to liberate him from the 
binding force of an obligation, debt, or claim. 

There is a distinction between a "debt discharged" 
and a "debt paid." When discharged the debt still 
exists though -divested of its character as a legal 
obligation during the operation of the discharge. 
Something of the original vitality of the debt con
tinues to exist which may be transferred, even 
though the transferee takes it subject to its disabil
ity incident to the discharge. The fact that it 
carries something Which may be a consideration for 
a new promise to pay, so as to make an otherwise 

. .  worthless promise a legal obligation, makes it the 
subject of transfer by assignment. Stanek v. White, 
172 Minn. 390, 215 N. W. 784. 

Discharge by operation of law is where the dis
charge ta.ll:es place, whether it was intended by the 
parties or not ; thus, if a creditor appoints his 
debtor his executor, the debt is discharged by oper-

. atioD. of law, because the executor cannot have au. 

I n Civil Practice 

To discharge a rule, an order, an injunc
tion, a certiflcate, process of execution, or in 
general any proceeding in a court, . is to can
cel or annul it, or to revoke it, or to refuse to 
confirm its original provisional force. Nich-
61s v. Chittenden, 14 Colo. App. 49, 59 P. 954. 

To discharge a jury is to relieve them from 
any further consideration of a cause. This 
is done when the continuance of the trial is, 
by any cause, rendered impossible ; also when 
the jury, after deliberation, cannot agree on 
a verdict. 

I n  Equ ity Practice 

In the process of accounting before a mas
ter in chancery, the discharge is a statement 
of expenses and counter-claims brought in 
and filed, by way of set-off, by the accounting 
defendant ; whiCh follows the charge in order. 

I n  Criminal Practice 

The act by which a person in confinement, 
held on an accusation of some crime or mis
demeanor, is set at liberty. The writing con
taining the order for his being so set at lib
erty is also called a "discharge." Morgan v. 
Hughes, 2 Term, 231 ; State v. Garthwaite, 23 
N. J. Law, 143 ; Ex parte Paris, 18 Fed. Cas. 
1104 ; In re Eddinger, 236 Mich. 668, ' 211 N. 
W. 54. 

I n Bankru ptcy Practice 

The discharge of the bankrupt is the step 
which regularly follows the adjudication of 
bankruptcy and the admiuistration of his es
tate. By it he is. released from the obligation 
of all his debts which were or might be prov
ed in the proceedin,gs, so that they are no 
longer a charge upon him, and so that he may 
thereafter engage in business and acquire 
property without its being liable for the satis
faction of such former debts. Southern L. & 
T. Co. v. Benbow (D. C.) 96 F. 528 ; In re Ad
ler, 103 F. 444 ; Colton v. Depew, 59 N. J. Eq. 
126, 44 A. 662 ; Murphy v. Nicholson, 87 N. 
J. Law, 278, 94 A. 62, 63 ; In re Bay State 
Milling Co. (C. C. A.) 223 F. 778, 779 ; Pitcairn 
v. Scully, 252 Pa. 82, 97 A. 120, 121. 

I n  M ariti me Law 

The unlading or unlivery of a cargo from 
a vessel. The Bird of Paradise v. Heyneman, 
5 Wall. 557, 18 L. Ed. 662 ; Kimball v. Kim
ball, 14 Fed. Cas. 486 ; Certain Logs of Mahog
any, 5 Fed. Cas. 374. 

I n  M il itary Law 

The release or dismissal of a soldier, sailor, 
or marine, from further military service, ei
ther at the expiration of his . term of enlist
ment, or previous thereto on special applica
tion therefor, or as a punishment� An "hon
orable" discharge is one granted at the end 
of an enlistment and accompanied by an offi
cial certificate .of good conduct during the 
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service. A "dishonorable" discharge is a dis
missal from the service for bad conduct or 
as a punishment imposed by sentence of a 
court-martial for offenses against the military 
law. There is also in occasional use a form 
of "discharge without honor," which implies 
censure, but is not in itself a punishment. 
See Rev. St. U. S. §§ 1284, 1342 and section 
1426 (34 USCA § 192) ; Williams v. U. S., 137 
U. s. 113, 11 S. Ct. 43, 34 L. Ed. 590 ; U. S. v. 
Sweet, 189 U. S. 471, 23 S. Ct. 638, 47 L. Ed. 
907. 

D I S C I P L I N E. Instruction, comprehending 
the communicatiQn of knowledge and train
ing to observe and act in accordance with 
rules and orders. 

Correction, chastisement, punishment, pen
alty. 

Rules and regulations. Stitt v. Locomotive 
Engineers' Mut. Protective Ass'n, 177 Mich. 
207, 142 N. W. 1110, 1113 ; Reutkemeier v. 
Nolte, 179 IQwa, 342, 161 N. W. 290, 292, L. 
R. A. 1917D, 273. 

D I SC LA I M E R. The repudiation or renuncia
tion of a claim or power vested in a person 
or which he had fQrmerly alleged to be his. 
The refusal, or rejection Qf an estate or right 
offered to a person. The disavowal, denial, 
Qr ren unciation of an interest, right, or prQP
erty imputed to a person Qr alleged to be his. 
Also the declaration, Qr the instrument, by 

. which such disclaimer is published. Moores 
v. Clackamas CQunty, 40 Or. 536, 67 P. 662. 

Of Estate 

The act by which a party refuses to accept 
an estate which has been conveyed to him. 
Thus, a trustee who releases to his fellQw
trustees his estate, and relieves himself of the 
trust, is said to disclaim. Watson v. Watson, 
13 Conn. 85 ; Kentucky Union Co. v. CQrnett, 
112 Ky. 677, 66 S. W. 728. 

A renunciation or a denial by a tenant of 
his landlQrd's title, eith'er by refusing to pay 
rent, denying any obligation to pay, Qr by set
ting up a title in himself or a third person, 
and this is a distinct ground of forfeiture of 
the lease or other tenancy, whether of land 
Qr tithe. See 16 Ch. Div. 730. 

I n  Pleadingl 

A renunciation by the defendant of all 
claim to the subject of the demand made by 
the plaintiff's bill. Coop. Eq. PI. 309 ; Mitf. 
Eq. PI. 318 ; Miller v. Estabrook (C. O. A.) 
273 F. 143, 148 ; Wilson v. McCoy, 93 W. Va. 
667, 117 S. E. 473, 475. 

I n Patent Law 

When the title and specifications of a pat
ent do not agree, or when part of that which 
it covers is not strictly patentable, because 
neither new nor useful, the patentee is em-

. powered, with leave of the court, to enter a 
disclaimer of any part of either the title or 
the specifica tiQn, and the disclaimer is then 

DISOONTINUANO:E -

deemed to. be part of the letters patent or 
specification, so as to render them valid for 
the future. JQhns. :pat. 151 ; Permutit Co. v. 
Wadham (C. C. A.) 15 F.(2d) 20, 21. 

D I SC LAMAT I O N .  In Scotch law. Disavow
al Qf tenure ; denial that Qne holds lands Qf 
another. Bell. 

D I SC LOSE. To bring into view by uncover
ing, to lay bare, to re"eal to. knowledge, to 
free from secrecy or ignorance, or make 
known. State v. Krokston, 187 Mo. App. 67, 
172 S. W. 1156, 1157. 

D I SC LOSU RE. Revelation ; the impartation 
of that which is secret. CQmmonwealth v. 
Chesapeake & O. Ry. Co., 137 Va. 526, 120 S. 
E. 506, 500. 

That which is disclosed or revealed. Web
ster, Dict. 

In patent law, the specification ; the state
ment of the subject-matter of the invention, 
or the manner in which it operates. Westing
house Electric & Mfg. Co. v. Metropolitan 
Electric Mfg. 00. (C. C. A.) 290 F. 661, 664. 

What any patentee has invented is theoretically 
what he discloses, and the "disclosure" is the speci
fication while a "claim" is a definition of that which 
has been disclosed in the specification ; the dis
closure telling how to do that of which the claim
ant attempts definition. Westinghouse Electric & 
Mfg. Co. v. Metropolitan Electric Mfg. Co. (C. C. 
A . )  290 F. 661, 664 • 
D I SC O M M O N .  To deprive commonable lands 
of their commonable quality, by inclosing and 
appropriating or improving them. 

D I SCONT I N UA N C E. 

I n  Practice 

The termination of an- action, in conse
quence of the plaintiff's omitting to continue 
the process 'or proceedings by proper entries 
on the record. 3 BI. - Comm. 296 ; 1 Tidd, 
Pro 678 ; 2 Arch. Pro K. B. 233. Hadwin v. 
Railway Co.., 67 S. C. 463, 45 S. E. 1019 ; Gil
lespie V. Bailey, 12 W. Va. 70, 29 Am. Rep. 
455 ; Kennedy V. McNickle, 7 Phila. (Pa.) 217 ; 
Insurance CO. V. FranciS, 52 Miss. 467, 24 Am. 
Rep. 674. 

In practice, a discontinuance is a. chasm or gap 
left by neglecting to enter a continuance. By our 
practice, a neglect to enter a continuance, even in 
a defaulted action, by no means puts an end to it, 
and such actions may always be brought forward. 
Taft V. Northern Transp. Co., 56 N. H. 416 ; Porter 
v. Watkins, 196 Ala. 333, 71 So. 687, 688. 

The cessation of the proceedings in an ac-
tion where the plaintiff voluntarily puts an
end to it, either by giving notice in writing to. 
the defendant before any step has been taken 
in the action subsequent tOI the answer, ,Qr at 
any other time by order of the court or a 
judge ; a non-suit ; dismissal. Payne v . 
Buena Vista Extract Co., 124 Va. 296, 98 
S. E. 34, 39 ; Ternest V. Georgia Coast & 
P. R. Co.., 19 Ga. App. 94, 90 S. E. 1040 ; Mur-
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rell v. Exchange Bank, 168 Ark. 645, 271 S. W. 
21, 23, 44 A. L. R. 1391. 

In practice, discontinuance and dismissal import 
the same thing, viz., that the cause is sent out of 
court. Thurman v. James, 48 Mo. 235. 

I n Pleading. 

That technical interruption of the proceed
ings in , an action which follows where a de
fendant does not answer the whole of the 
plaintiff's declaration, and the plaintiff omits 
to take judgment for the part unanswered. 
Steph. PI. 216, 217. 

D I SC O NT I N UA N C E  OF AN ESTATE. The 
termination or suspension of an estate-tail, in 
consequence of the act of the tenant in tail, 
in conveying a larger estate in the land than 
he was by law entitled to do. 2 Bl. Comm. 
275 ; 3 BI. Comm. 171. An alienation made 
or suffered by tenant in tail, or by any that 
is seised in autre droit, whereby the issue 
in tail, or the heir or successor, or those in 
reversion or remainder, are driven to their 
action, and cannot enter. Co. Litt. 325a. The 
cesser of a seisin under an estate, and the 
acquisition of a S2isin under a new and neces
sarily a .  wrongful title. Prest. Merg. c. ii. 

Disoontinuare nihi l  aJ iud sig·niflcat quam inte·r
m ittere, desuescere, Interrurnpere. Co. Litt. 
a25. To discontinue signifies nothing else 
than to intermit, to disuse, to interrupt. 

D I SC O N T I N U O U S.  Occasional ; intermit
tent ; characterized by separate repeated 
acts ; as, discontinuous easements and servi
tudes. See Easement. 

D I SCONVENABLE. 
fit. Kelham. 

L. Fr. Improper ; un-

D I SC O UNT. In a general sense, an allow
ance or deduction made fro.m a gross sum on 
any account whatever. In a more limited and 
technicai sense, the taking of interest in ad
vance. Cooper V. National Bank of Savan
nah, 21 Ga. App. 356, 94 S. E. 611, 614 ; Evans 
v. National Bank of Savannah, 251 U. S. 108, 
40 S. Ct. 58, 59, 64 L. Ed. '171 ; Murphy v. 
Stubblefield, 133 Md. 23, 104 A. 259, 260 ; 
Utica City Nat. Bank V. Gunn, 222 N. Y. 204, 
118 N. E. 607, 608 ; Overstreet v. Hancock 
(Tex. eiv. App.) 177 S. W. 217, 219. 

By the language of the commercial world 
and the settled practice of banks, a discount 
by a bank means a drawback or deduction 
made upon its advances or loans of money, 
upon negotiable paper 0.1' other evidences of 
debt payable at a future day, which are trans
ferred to the bank. Fleckner v. Bank, 8 
Wheat. 338, 5 L. Ed. 631 ; Bank v. Baker, 15 
Ohio St. 87. 

Although the discounting of notes or bills, In 
tts most comprehensive sense, may mean lending 
money and taking notes in payment, yet, in Its 
'tIiore ordinary sense, the discounting of notes or 
fiiiIs means advancinc a conslderaUoa for a bill 
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or note, deducting or discounting the interest which 
will accrue for the time the note has to run. Loan 
Co. v. Towner, 13 Conn. 249 ; In re Worth Lighting 
& Fixture Co. ( D. C. ) 292 F. 769, 772. 

Discounting by a bank means lending money upon 
a note, and deducting the interest or premium in 
advance. Bank v. Bruce, 17 N. Y. 507 ; State v. 
Save Inst., 48 Mo. 189 ; Bomar V. Wynn (Tex. Civ. 
App, ) 164 s. W. 1038, 1039. 

The ordinary meaning of the term "to discount" 
is to take interest in advance, and in banking is a 
mode of loaning money. It is the advance of mon
ey not due till some future period, less the interest 
which would be due thereon when payable. Weck
ler v. Bank, 42 Md. 592, 20 Am. Rep. 95. 

Discount, as we have seen, is the difference be
tween the price and the· amount of the debt, the 
evidence of which is transferred. That difference 
represents interest charged, being at the same rate, 
according to which the price paid, if invested until 
the maturity of the debt, will just produce its 
amount. Bank v. Johnson, 104 U. S. 276, 26 L. Ed. 
742 ; Napier V. John V. Farwell Co., 60 Colo. 319, 
153 P. 694, 695. 

C o m m ission Equivalent 

Where agreement provides for underwrit� · 
ing shares at "discount" of certain per cent., 
word "discount" is equivalent to commission. 
Stewart V. G. L. Miller & Co., 161 Ga. 919, 132 
S. E. 535, 538, 45 A. 'L. R. 559. 

Discounting a note and buying it are not iden
tical in meaning, the latter expression being used 
to denote the transaction when the seller does 
not indorse the note, and is not accountable for 
it. Bank v. Baldwin, 23 Minn. 206, 23 Am. Rep. 
683. 

I n  Practice 

A set-off or defalcatio.n in an action. Y�n. 
Abr. "Discount." But see Trabue's Ex'r v. 
Harris, 1 Metc. (Ky.) 597. 

D I SCO UNT B R O K E R. A ·bill broker ; one 
who discounts bills of exchange and promis
sory notes, and advances money on securi
ties. 

D I SC OV ERED P E R I L, D O CT R I N E  O F. A 
name for the doctrine otherwise known as 
that of the "last clear chance." See that ti

tle. 

D I SCOV E RT. Not married ; not subject to 
the disabilities of a co.verture. It applies 
equally to a maid and a widow. 

D I SCOVERY. In a general sense, the ascer
tainment of that which was previously un
known ; the disclosure or coming to light of 
what was previously hidden ; the acquisition 
of notice or knowledge of given acts or facts ; 
as, in regard to the "discovery" of fraud af- . 

fecting the running of the statute of limita
tio.ns, or the granting of a new trial for newly 
"discovered" evidence. Francis v. Wallace, 
77 Iowa, 373, 42 N. W. 323 ; Parker v. Kuhn, 
2i · Neb. 413, 32 N. W. 74, 59 Am. Rep. 852 ; 
Ho.wton v. Roberts, 49 S. W. 340, 20 Ky. Law 
Rep. 1331 ; MarbQurg v. McCormick, 23 Kan. ' . 
43 ; Moore v. Palmer, 43 N. D. 99, 174 N. W. 
93. 94 ; Kerrigan v.' O'Meara, 71 Mont. 1, 227 
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P. 819, 822 ; Davis T. Hibernia Savings &: 
Loan Society, 21 Cal. . App. 444, 132 P. 462, 
464 ; Roether v. National Union Fire Ins. 
00., a1 N. D. 634, 200 N. W. 818, 821. 

I II  I nternational Law 

As the foundation · for a cla1m of national 
own�rship or sovereignty, discovery is the 
finding of a country, continent, or island pre
viously unknown, or previously known only 
to its uncivilized inhabitants. Martin v. 
'Waddell, 16 Pet 409, 10 L. Ed. 997. 

I n Patent Law 

The finding out some substance, mechanical 
device, improvement, or application, not pre
viously known. In re Kemper, 14 Fed. Cas. 
287 ; Dunbar v. Meyers, 94 U. S. 197, 24 L. Ed. 
34 ; Judelson v. Hill Laundry Equipment Co. 
(D. C.) 18 F.(2d) 594, 595. 

Discovery, as used in the patent laws, depends 
upon invention. Every invention may, in a certain 
sense, embrace more or less of discovery, for it 
must always include something that is new ; but 
it by no means follows' that every discovery is an 
Invention. Morton v. Infirmary. 5 Blatchf. 121, Fed. 
Cas. No. 9,866. 

In Pn:ctice 
The disclosure by the defendant of facts, 

titles, documents. or other things which are in 
his exclusive knowledge or posseSsion, and 
which are necessary to the party seeking the 
discovery as a part of a cause or action pend
ing or to be brought in another court, or as 
evidence of his rights or titl� in such proceed
ing. Tucker v. U. S., 151 U. S. 164, 14 S. Ct. 
299, 38 L. Ed. 112 ;  Kelley v. Boettcher, 85 F. 
55, 29 C. C. A. 14. 

Also used of the disclosure by a bankrupt 
of ,his property for the benefit of creditors. 

In Mining Law 

As the basis of the right to locate a mining 
claim upon the public domain, discovery 
means the finding of mineralized rock in place. 
Migeon v. Railroad Co., 77 F. 249, 23 C. C. A. 
156 ; Book v. Mining Co. (0. C.) 58 F. 106 ; 
Muldrick v. Brown, 37 Or. 185, 61 P. 428 ; 
Mining Co. v. Rutter, 87 F. 806, 31 C. C. A. 
2,23 ; U. S. v. Safe Investment Gold Mining 
Co. (C. C. A.) 258 F. 872, 877 ; United States 
v. Lavenson (D. C;) 206 F. 755, 762 ; United 
States v. McCutchen (D. C.) 238 F. 575, 584 ; 
Mason v. Washington-Butte Mining Co. (0. 
c. A.) 214 F. 32, 35. 

D I SCOVERY, B I LL O F. In equity pleading. 
A bill for the discovery of facts resting in 
the knowledge of th� defendant, or of �eeds 
or writings, or other things in his custody or 
power ; but seeking no relief in consequence 
of the discovery, though it may pray for a 
stay of proceedings at law till the discovery 
is made. Story, Eq. Pl. §§ 311, 312, and notes ; 
Mitf. Eq. ,PI. 53. 

D I SCOVERY VEI N. See Vein. 

DISCB.B'l'I()N 

D I SC RED I T. To destroy or impair the .cred
ibility of a person ; to impeach ; to lessen 
the degree of credit to be accorded to a wit
ness or document, as by im.pugning ,. the ver
acity of the one or the genuineness of the 
other ; to disparage or weaken the relianc� 
upon the testimony of a witness, or upop doc
umentary evidence, by any means whatever. 

D I SCR E ETLY. Prudently ; judiciously ; 
with discernment. Parks v. City of Des 
MOines, 195 Iowa, 972, 191 N. W. 728, 731. 

D I SCREPANCY. A difference between two 
things which ought to be identical, as between 
one writing and another ; a variance, (q. 'V.) 
Also discord, discordance, dissonance. dissi
dence, unconformity, disagreement, difference. 
Smith v. Board of Canvassers of Oneida Coun
ty, 156 N. Y. S. 837, 841, 92 Misc. 607 ; In re 
Barrett, 2·04 N. Y. S. 705, 708, 209 App. Div. 
217 ; State v. Superior Court of King Coun
ty, 138 Wash. 488, 244 P. 702, 703. 

D I SCRETELY. Separately ; disjunctively. 
Parks v. City of Des Moines, 195 Iowa, 972, 
191 N. 'V. 728, 731. 

Discretio est discern ere' per legem qu id sit j us� . 
tu m. 10 Coke, 140. Discretion is to know 
through law what is just. 

D iscretio est scire per legem q uid sit Justum.  
Discretion consists in knowing what is just 
in law. Le Roy v. New York, 4 Johns. Oh. (N. 
Y.) 352, 356. 

D IS C R ET I O N .  Power or privilege , of the 
court to act unhampered by legal rule. Os· 
born v. United States Bank" 9 Wbeat. 866, 
6 L. Ed. 204 ; Ex parte Chase; 4.3 Ala,. 810 ; 
Lent v. Tillson, 140 U. S. 316, 11 S� Ct. 825, 
35 L. Ed. 419 ;  State V. Cummings, 36 Mo� 
278 ; Murray v. Buell, 74 Wis . .  14, 41 N. W. 
1010 ; Perry v. Salt Ltike City Council, 7 
Utah, 143, 25 P. 998; 11

' 
L. R. A. 446 ; . Pace v; 

Olvey (Tex. Giv. App.) 282 S. W. 946, 942 ; 
Deeds v. Deeds, 108 Kan. 770, 196 , P. 1109, 
1110 ; State v. Lewis, 113 ar. 359, 230 P. 543, 
544 ; State ex reI. and to Use of Kersey v. 
Pemiscot Land & Cooperage 00., 317 Mo. 41, 
295 S. W. 78, 80 ; State v. Ferranto, 112 Ohio 
St. 667, 148 N. E. 362, 364 ; Watt v. Stanfield, 
36 Idaho, 366, 210 P. 998, 1000 ; DaviS v. Bos
ton Elevated Ry. Co., 235 .Mass. 482, 126 N. E. 
841, 843 ; Barrett v. Miner, 196 N. Y. S. 175, 
181, 119 Misc. 230 ; Mason v. Ford, 90 Okl. 
112, 216 P. 129, 131 ; City of Sioux Falls v. 
Marshall, 48 S. D. 378, 204 N. W. 999, 1002, 
45 A. L. R. 447 ; People v. Gage, 188 Mich. 
635, 155 N. W. 464, 467 ; Fretland v. Cantrall, 
78 Or. 439, 153 P. 479, 480 ;  In re Welischt 
18 Ariz. 517, 163 P. 264, 265 ; State ex reI. 
Wagener v. Cook (Mo. App.) 187 S. W. 1122 ; 
Griffin v. State, 12 Ga. App. 615, 77 S. El 1080. 
1083. 

When applied to public functionaries, discretion 
means a. power or right conferred upon them by 
law of acting officially. in certaW . circumstances., 
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according to the dictates of their own judgment and 
conscience, uncontrolled by the judgment or con
science of others. This discretion undoubtedly is 
to some extent regulated by usage, or, if the term 
is preferred, by fixed principles. But by this is to 
be understood nothing more than that the same 
court cannot, consistently with its own dignity, 
and with Us character and duty of administering 
impartial justice, decide in different ways two cas
es in every respect exactly alike. The · question 
of fact whether the two cases are alike in every 
color, circumstance, and feature is of necessity to 
be submitted to the judgment of some tribunal. 
Judges v. People, 18 Wend. ( N. Y.) 79, 99 ; State 
v. Tindell, 112 Kan. 256, 21() P. 619, 622 ; First Nat. 
Bank v. Hayes, 186 Iowa, 892, 171 N. W. 715, 718 ; 
School Dist. No. 2 of Silver Bow County v. Richards, 
62 Mont. 141, 205 P. 206, 20-8 ; Wilson v. Michigan 
State Board of Regif?tration in Medicine, 228 Mich. 
25� 199 N. W. 643, 644 ;  Board of Permanent Road 
Com'rs of Hunt County v. Johnson (Tex. Civ. App.)  
231 s. W. 859, 860 ; Parker v.  Industrial Insurance 
Department, 102 Wash. 54, 172 P. 830 ; Ridgway v. 
City of Fort Worth (Tex. Civ. App.)  243 s. W. 740, 
'144-

Lord Coke defines judicial discretion to be "dis
cern ere per Zegem quid sit justum," to see what 

. would be just according to the laws in the premises. 
It does not mean a wild self-willfulness, which 
may prompt to any and every act ; but this judicial 
discretion is guided by the law, ( see what the law 
declares upon a certain statement of facts, and then 
decide in accordance with the law,) so as to do 
substantial eq..lity and justice. Faber v. Bruner, 
13 Mo. 543. It is a legal discretion to be exer
Qised in discerning the course prescribed by law 
and is not to give effect to the will of the judge, 
b�t to that of the law. McGurty v. Delaware, L. 
& W. R. Co., 158 N. Y. S .  285, 286, 172 App. Div. 
46 .. 

True, it is a matter of discretion ; but then the 
discretion is not willful or arbitrary, but legal. 
And, although its exercise be not purely a matter 
of law, yet it "invoZ'ves a matter of law or legal 
inference," in the language of the Code, and an 
appeal will lie. Lovinier V,. Pearce, 70 N. C. 17L 

In criminal law and the law of tortsi, it 
means the capacity to distinguish between 
what is right and wropg, lawful or unlawful, 
wise or foolish, sufficiently to render one 
amenable and responsible for. his acts. Towle 
V:. State, 3 Fla. 214. 

JudiciaZ Discretion, LegaZ Discretion 
These terms are applied to the discretionary ac

tion of a judge or court, and mean discretion as 
above defined, that is, discretion bounded by the 
rules and principles of law, and not arbitrary, ca
pricious, or unrestrained. "Judicial discretion" is 
substantially synonymous with judicial power. 
Griffin v. State, 12 Ga. App. 615, 77 S. E. 1080, 1083. 
It is .  not the indulgence of a judicial whim, but 
the exercise of judicial judgment, based on facts 
and guided by law, Smith v. Hill (C. C. A.) 5 F. 
(2d) 188, or the equitable decision of what is just 
and proper under the circumstances, People v. 
Pfanschmidt, 262 Ill. 411, 104 N. E. 804, 816, Ann. 
Cas. 1915A, 1171. It is simply the technical name 
of the decision of certain questions of fact by the 
court. Nawn v. Boston & M. R. R't 77 N. H. 289. 
91 A. 181, 182. 

. Wise conduct and management ; cautious 
discernment, especially as to matters of pro-
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priety and self-control ; prudence ; circum� 
spection ; wariness. Arkansas Valley T'own 
& Land Co. v. Atchison, T. & S. F. Ry. Co., 49 
Okl. 282, 151 P. 1028, 1031. 

D I SCRET I ONARY T RUSTS. Such as are not 
marked out on fixed lines. but allow a certain 
amount of discretion in their exercise. r.rhose 
which cannot be duly administered without 
the application of a certain degree of prudence 
and judgment. 

D I SC R I M I NAT I O N. With reference to com
mon carriers (especially railroads), a 'breach 
of the carrier's duty to treat all shippers 
alike, and afford them equal opportunities to 
market their product. Cox v. Pennsylvania 
R. Co., 87 A. 581, 583, 240 Pa. 27. A carrier's 
failure to treat all alike under substantially 
similar conditions. Kentucky T'raction & 
Terminal Co. v. Murray, 176 Ky. 593, 195 
S. W. 1119, 1120. 

"Discrimination" is a term well understood in 
the nomenclature of transportation over railroads. 
It implies to charge shippers of freight, as com
pensation for carrying the same over railroads, un
equal sums of money for the same quantity of 
freight for equal distances ; more for ' a shorter 
than a longer distance, more in proportion of dis
tance for a shorter than a longer distance ; more 
for freights called local freights than those des
ignated oth�rwise ; more for the former in propor
tion to distance such freights may be carried than 
the latter. Atchison, T. & S. F. Ry. Co. v. State, 
85 Okl. 223, 206 P. 236, 239. 

In constitutional law, the effect of a stat
ute which confers particular privileges on a 
class arbitrarily selected from a large num
ber of persons, all of whom stand in the same 
relation to the privileges granted and be
tween whom and those not favored no reason
able distinction can be found. Franchise 
Motor Freight Ass'n v. Seavey, 235 P. 1000, 
1002, 196 Cal. 7Q, 

D I SC USSI O N, 

I n  the Civil Law 

A proceeding, at the instance of a surety, 
by which the creditor is obliged to exhaust 
the property of the principal debtor, towards 
the satisfaction of the debt, before having re
course to the surety ; and this . right of the 
surety is termed the "benefit of discussion." 
Civ. Code La. art. 3045, et seq. 

I n Scotch Law 

The ranking of the proper order in which 
heirs are liable to satisfy the debts of the 
deceased. Bell. 

D I SEASE. Deviation trom the healthy or 
normal condition of any of the functiQns or 
tissues of the body ; an alteration in the 
state of the body or Of some of its organs, 
interrupting '  or disturbing the performance of 
the vital functions, and causing or threaten
ing pain and weakness ; illness ; sickness ; 
disorder ; malady ; bodily infirmity. 01'de� 
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of United ()ommerelaI Travelers of America 
v. Nicholson (C. C. A.) 9 F.(2d) 7, 14 ; People 
V. Sanger, 222 N. Y. 192, 118 N. E. 637 ; Perry 
v. Van Matre, 176 Mo. App. 100, 161 S. W. 
643, 647 ; Merriam v. Hamilton, 64 Or. 476, 
130 P. 406, 407. 

In construing a. '  policy of life insurance, 
it is generally true that, before any temporary 
ailment can be called a "disease," it must be 
such as to indicate a vice in the constitution, 
or be so serious as to have some bearing upon 
general health and the continuance of life, 
or such as, according to common understand
ing, would be called a "disease." Cushman 
v. Insurance Co., 70 N. Y. 77 ; Insurance Co. 
v. Yp.ng, 113 Ind. 159, 15 N. E. 220, 3 Am. 
St. Rep. 630 ; Insurance Co. v. Simpson, 88 
Tex. 333, 31 S. W. 501, 28 L. R. A. 765, 53 Am. 
St. Rep. 757 ; Delaney v. Modern Acc. Club, 
121 Iowa, 528, 97 N. W. 9'1, 63 L. R. A. 603 ; 
Northwestern Mut. Life Ins. Co. v. Wiggins 
(C. C. A.) 15 F.(2d) 646, 648 ; Sovereign Camp 
of the Woodmen of the World v. Treanor (Tex. 
Civ. App.) 217 s. W. 204, 206 ; Metropolitan 
Casualty Ins. Co. v. Cato, 113, Miss. 303, i74 So. 
118, 119. 

An ulcer is a "disease" or "infection," with
in Workmen's Compensation Law, § 3, subd. 
7, declaring that "injury," or "personal in
jury," as used in the act, means only acci
dental injuries arising out of and in the 
course of employment and such disease or 
infection as may naturally and unavoidably 
result therefrom. Pinto v. Chelsea Fibre 
Mills, 186 N. Y. S. 748, i/50, 196 App. Div. 221 ; 
Mutual Life · Ins. Co. of New York v. Dodge 
(C. C. A.) 11 F.(2d) 486, 489. 

D I SEASE C O M MiON TO BOTH S EX ES. 
Malady, sickness, or illness that both males 
and females have. National Life & Accident 
Ins. Co. v. Weaver (Tex. Oiv. App.) 226 S. W. 
754, 757. 

D I SENTA I L I N G D EED.  In English law. 
An enrolled assurance barring an entail, pur
suant to 3 & 4 Wm. IV. c. 74. 

D IS F I G U R E M E NT. That which impairs or 
injures the 'beauty, symmetry, or appearance 
of a person or thing ; that which renders un
sightly, misshapen, or imperfect, or deforms 
in some manner. Superior Mining Co. v. In
dustrial CommiSSion, 141 N. E. 165, 309 Ill. 
339 ; Jones v. General Accident Fire & L.ife 
Assur. Corporation, 1 La. App. 88, 89 ; Vuke
lich v. Industrial Commission of Utah, 62 
Utah, 486, 220 P. 1073, 1075 ; Lee v. COmmon
wealth, 135 Va. 572, 115 S. E. 671, 673. 

D I SF RANC H I SE. To deprive of the rights 
and privileges of a free citizen ; to deprive 
of chartered rights and immunities ; to de
prive of any franchise, as of the right of vot
ing in elections, etc. Webster. 

D I SF RAN C H I SEMENT. The act of disfran
chising. The act of depriving a member of a 
corporation . of his right as such, by expulsion. 

DISHONOR 

1 BoUY. Inst,' Jio. :t92. Riehards v. Clarks
burg, 30 W. Va. 491, 4 S. E. 1774 ; White v. 
Brownell, ·4 Abb. Prac. (N. S.) (N. Y.) 192. 

It differs from ' amotion (q. 'V.) which is 
applicable to the removal of an officer from 
office, leaving him his rights as a member� 
Willcock, Mun. Corp. no. 708 ; Ang. & A. 
Corp. 237. 

. 

In a more popular sense, the taking away 
of the elective franchise (that is, the right 
of voting in public elections) from any citi
zen or class of citizens. 

D I SGAV EL. In English law. To deprive 
lands of that principal quality of gavelkind 
tenure by which they descend equally among 
aU the sons of the tenant. 2 Wood. Lect. 
76 ; 2 Bl. Comm. 85. 
D I SG RACE. Ignominy ; ,shame ; dishonor. 
No witness is required to disgrace himself. 
13 How. State Tr. 17, 334. 

D I SGRA D I NG. In old English law. The de
priving of an order or dignity. 

D I SGU I SE, V� To change the guise or ap
pearance of, especially to conceal by unusual 
dress ; to hide by a counterfeit appearance ; 
to' affect or change by liquor ; to intoxicate. 
Darneal v. State, 14 Okl. Cr. 540, 174 P. 2.90, 
292, 1 A. L. R. 638. 

. 

D I SG U I SE, n. A counterfeit habit ; a dress 
intended to conceal the person who wears it. 
Webster. Also slight intoxication. Darneal 
V. State, 14 Okl. Or. 540, 174 P. 290, 292, 1 
A. L. R. 638. 

Anything worn upon the person with the 
intention of so altering the wearer's appear
ance that he shall not be recognized by those 
familiar with him, or that he shall be taken 
for another person. 

A person lying in ambush, or concealed behind 
bushes, is not in "disguise," within the meaning 
of a statute declaring the county liable ' in dam
ages to the next of kin of any one murdered by 
persons in disguise. Dale County v. Gunter, 46 Ala. 
118, 142. 

D I SH ERI SON. Disinheritance ; ., depriving 
one of an inheritance. Obsolete. See Aber
nethy v. Orton, 42 Or. 437, 71 P. 327, 95 Am. 
St. Rep. 774 ; In re Byford's Will, 65 Okl. 
159, 165 P. 194, 196. 

D I S H E R I T O R. One who disinherits, or puts 
another out of his freehold. Obsolete. 

D I S H O N ESTY. Disposition to lie, cheat or 
defraud ; untrustworthiness ; lack of in
tegrity. Alsup v. State, .91 Tex. Cr. R. 224, 
238 S. W. 667, H69 ; In re Briggs' Will, 171 
App. Div. 52, 156 N. Y. S. 947, 949. 

D I S H ONOR. In mercantile law and usage. 
To refuse or decline to accept a bill of ex
change, or to refuse or neglect to pay a bill . 
or note at maturity. Shelton v. Braithwaite, 
7 Mees. & W. 436 ; Brewster v. Arnold, 1 Wis. 
276. 
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Notice of Dishonor 

A notice given by the holder to the drawer 
of a bill, or to an indorser of a 'bill or note, 
that it has been dishonored by nonacceptance 
on presentment for acceptance, or by non
payment at its maturity. "2 Daniel, Neg. 
lnst. § 970. 

D I S I N CA RC ER ATE. To set at liberty, to 
free from prison. 
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one of which the other is tak-en away ; it is 
usually expressed by the word " or.'.' 

D I SLOCAT I ON.  To put out of proper place. 
Gallagher v. Monroe, 222 Mich. 202, 192 N. 
W. 609. 

D I S LOY AL. Not true to ; unfaithful. Unit
ed States v. Ault (D.' C.) 263 F. 800, ' 810 ; 
United States v. Strong (D. C.) 263 F. 789, 
796 ; United States v. Krafft (C. O. A.) 249 
F. 919, 925, L. R. A. 1918F, 402. D I SI N F ECTED. Made free from injurious 

or contagious diseases. Clampitt v. St. Louis 
Southwestern Ry. Co. of Texas (Tex. eiv. D I SM ES. Tenths ; tithes, (q. 'P.) The orig
App.) 185 s. W. 342, 344. inal form of "dime," the name of the Ameri-

can coin. 
D I S I N H E R I SON. In the civil law. The act 
of depriving a forced heir of the inheritance 
which the law gives him. . 

D I S I N H E R I TA N C E. The act by which the 
owner of an estate deprives a person. who 
would otherwise be his heir of the right to 
inherit it. C<>peland v. Johnson, 101 Ok1. 228, 
224 P. 986. 988. 

D I S I NTER. To exhume. unbury, take out of 
the grave. People v. Baumgartner. 135 Cal. 
72, 66 P. 974. 

D l S I  NTERESTED. Not concerned, in re
spect to possible gain or loss. in the result 
of the pending proceedings ; impartial. not 
biased or prejudiced. Chase v. Rutland. 47 
Vt. 393 ; In re Big Run, 137 Pa. 590, 20 A. 
711 ; McGilvery v. Staples, 81 Me. 101, 16 A. 
404 ; Wolcott v. Ely, 2 Allen (Mass.) 340 ; 
HIckerson v. Insurance Co., 96 Tenn. 193, 33 
S. W. 1(}41 , 32 L. R. A. 172 ; Kroger Grocery 
& Baking Co. v. Hamlin, 193 Ky. 116, 235 
S. W. 4, 6 ;  Kraft v. Tenningkeit, 204 Iowa, 
15, 214 N. W. 562, 563 ; Orange County v. 
Storm King Stone Co., 229 N. Y. 460, 128 N. 
E. 677, 679. 

D I S I  N.TERESTED W I T N:ESS. One who has 
no interest in the cause or matter in issue, 
and who is lawfully competent to testify. 
Jones v. Larrabee, 47 Me. 474 ; Warren v. 
Baxter, 48 Me. 195 ; Appeal of Combs, 105 Pa. 
155 ; State v. Easterlin, 61 S. C. 71, 39 S. E. 
250 ; In re Baughman's Estate, 281 Pa. 23, 126 
A. 58, 60 ;  State v. Davis, 154 La. 295, 302, 
97 So. 449, 451 ; Fitzhugh v. Nirschl, 77 Or. 
514, 151 P. 735, 736 ; In re Johnson's Estate, 
249 Pa. 339, 94 A. 1082 ; In re Palethorp's 
Estate, 249 Pa. 389, 94 A. 1060, 1065. 

D I SJ U NCT I M. Lat. In the civil law. Sep
arately ; severally. The opposite of conjunc
tim, (q. 'P.) Inst. 2, 20. 8. 

D I SJ U N,CT I V E  ALLEGAT I ON.  A statement 
in ' a pleading or indictment which expresses 
or charges a thing alternatively, with the con
junction "or ;" for instance, an averment that 
defendant "murdered or ' caused to De mur-
dered," etc .. , woUld bel of this · character. . : 
DISJUNCTJY.� TERM. · o.ne which is placed 
between two contraries, by the affirming . .  of 

o I S,I\1 I  SS. To send away ; to discharge ; to 
cause to be removed temporarily or perma
nently ; to relieve from duty. To dismiss an 
action or suit is to send it out of court without 
any further cohsideration or hearing. Bos
ley v. Bruner, 24 Miss. 462 ; Taft v. Northern 
Transp. Co., 56 N. H. 417 ; Goldsmith v. 
Smith (C. C.) 21 F. 614 : The Fort Gaines (D. 
C.) 18 F.(2d) 413 ; School District No. 1 of 
J efi'erson County v. Parker, 82 Colo. 385, 260 
P. 521, 522 ; People ex reI. Tims v. Bingham 
(Sup.) 166 N. Y. S; 28, 29 ; Goldsmith v. Board 
of Education of Sacramento City High School 
Dist .. 66 Cal. App. 157, 225 P:783, 785 ; Nichols 
v. Sunderland, 77 Cal. App. 627, 247 P. 614, 
618. 

D I SM I SSAL The dismissal of an action, 
suit, motion, etc., is an order or judgment 
finally disposing of it by sending it o� �f 
court, thou�h without a trial of .the issues in
volved. Frederick v. Bank, 106 Ill. 149 ; 
Dowling v. Polack, 18 Cal. 627 ; Brackenridge 
v. State, 27 TeX. App. 513, 11 S. W. 630, 4 
L. R. A. 360. The term · is often ·used to in
dicate an adjudication 'on the merits. Knox 
v. Crump, 15 Ga. App. 697, 84 S. E. 169, 173 ; 
Sanders v. Farrier (Tex. Civ. App.) 271 S. W. 
293, 298 ; Porboner v. Miller, 97 Misc. 376, 
161 N. Y. S. 306, 308 ; Butler v. McSweeney, 
222 Mass. 5, 109 N. E. 653, 655. 

D I SM I SSAL AGR EED. A dismissal entered 
in accordance with the agreement of the par
ties, amounting to an adjudication of the mat
ters in dispute between them or to a renun
ciation by the complainant of the claims as
serted in his pleadings. Root v. Water Sup
ply Co., 46 Kan. 183, 26 P. 398 ; Lindsay v. 
Allen, 112 Tenn. 637, 82 S. W. 171. See Halde
man v. U. S., 91 U. S. 58.6, 23 L. Ed. 433 ; Turn
er v. Fleming, 37 Okl. 75, 130 P. 551, 552, 45 
L. R. A. (N. S.) 265, Ann. Cas. 1915B, 831 ; Bar
dach Iron & Steel Co. v. Tenenbaum, 136 Va. 
163, 118 S. E. 502, 504� 

D I SM ISSAL .. � W I THOUT PREJ U D I CE. Dis. 
missal, as of a bill in equity, without preju
dice to the right of · the complainant . to sue 
again on the same cauSe of action. The effect 
of the words "without prejudice' "  is to 'pre- '  
vent " th� " decree.: of · dismissal from; operating 
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as a bar to a subsequent sutt. Lang v. War� 
ing, 25 Ala. 625, 60 Am. Dec. 533. 

D I SM I SSAL W I TH P R EJ U D I CE. An adjudi
cation on the merits, and final disposition, 
barring the right to ,bring or maintain an ac
tion on the same claim or cause. Pulley v. 
Chicago, R. I. & P. Ry. Co., 122 Kan. 269, 251 
P. 1100, 1101. It is res judicata as to every 
matter litigated. ' Roden v. Roden, 29 Ariz. 
549, 243 P. 413, 415. A judgment of dismissal 
and a judgment of nonsuit have the same le
gal effect. Suess v. Motz, 220 Mo. App. 32, 
285 S. W. 775, 776. 

Temporary or permanent removal from of
fice ; termination of a servant's employment. 
Nichols v. Sunderland, 77 Oal: App. 627, 247 
P. 614, 618. 

D I SM I SSED. A judgment of "Dismissed," 
without qualifying words indicating a right 
to take further proceedings, is presumed to 
be dismissed on the merits ; Durant v. Es
sex Co. , 7 Wall. 107, 19 L. Ed. 154. But a bill 
"dismissed" on motion of complainant does 
not bar a second suit ; Ex parte Loung June 
(D. O.) 160 F. 251, 259. 

DlSPABAGBMEN'l' 

houses, common gaming houses, and places 
of a like character. 1 Bish. Orim Law, § 1106 ; 
State v. Wilson, 93 N. O. 608 ; Hickey v. State, 
53 Ala. 514 ; State v. Garity, 46 N. H. 61 ; 
State v. Grosofski, 89 Minn. 343, 94 N. W. 
1077 ; Oheek v. Oom., 79 Ky. 359 ; State v. 
McGahan, 48 W. V a. 438, 37 S. E. '573 ; State 
v. McDonald, 121 Minn. 207, 141 N. W. 110, 
112 ; Fanning v. State, 17 Ga. App. 316, 86 S.  
E. 731, 732 ; City of Ottumwa v.  Stickel, 195 
Iowa, 988, 990, 191 N. W. 797, 798 ; Kil
patrick v. Edge, 85 N. J. Law, 7, 88 A. 839, 
840 ; State ex reI. Kleinschmidt v. Moon (Mo. 
App.) 202 S. W. 609, 611 ; McGowan v. Ci.ty of 
Paragould, 163 Ark. 328, 260 S. 'V. 33, 34 ; 
Bennett v. State, 78 Tex. Cr. R. 231, 181 S. 
'V. 197, 19'9 ; Ex parte Yoshida, 70 Tex. Cr. R. 
212, 156 S. W. 1166 ; State v. Brooks, 146 La. 
325, 83 So. 637, 638 ; Putnam v. State, 9 Ok!. 
Cr. 535, 132 P. 916, 921, 46 L. R. A. (N. 8.) 593 ; 
State v. Rose, 147 La. 243, 84 So. 643, 645 ; 
State v. Reichman, 135 Tenn. 685, 188 S. W. 
597, 605, Ann. Cas. 1918B, 889 ; Fanning v. 
State, 17 Ga. App. 316, 86 S. E. 731, 732. 

D I SO R D E R LY P ERSONS. Such as are dan-
gerous or hurtful to the public peace and wel

D I SM I SSED FO R WANT d F EQU I TY. A fare by reason of their misconduct or vicious 
phrase used to indicate a decision on the habits, and are therefore amenable to police 
merits, as distinguished from one based upon regulation. The phrase is chiefiy used in stat
some formal defect. The dismissal may be utes. and the scope of the term depends on 10-
because the averments of complainant's bill cal regulations. See 4 Bl. Comm. 169. Code 
have been found untrue in fact, or hecause Cr. Proc. N. Y. § .s99 ; People v. Meara, 79 

they are insufficient to entitle complainant Misc. 57, 140 N. Y. S. 575 ; People v. Town
to the relief sought. Reinman v. Little Rock, send, 214 Mich. 267, 1'83 N. W. 177, 179, 16 A. 
237 U. S. 171, 35 S. Ct. 511, 513, 59 L. Ed. 900. L. R. 902 ; People v. Thrine, 218 Mich. 687, 

D I SMORTGAGE. To redeem from mortgage. 
188 N. W. 405, 406. 

D I SO RD E R. Turbulent or riotous behavior ; D I S PARAGA R E. In old English law. To 

immoral or indecent conduct. The breach of bring together those that are unequal, (dis

the public decorum and morality. pares conterre ;) to connect in an indecorous 
and unworthy manner ; to connect in mar
riage those that are unequal in blood and par
entage. 

D I SO R D E R LY. Contrary to the rules of 
good order and 'behavior ; violative of the 
public peace or good order ; turbulent, riot
ous, or indecent. 

D I SO R DE R LY CO N D U CT. A term of loose 
and indefinite meaning (except as occasionally 
defined in statutes), but signifying generally 
any behavior that is contrary to law, and 
more particularly such as tends to disturb the 
public peace or decorum, scandalize the com
munity, or shock the public sense of morality. 
People v. Keeper of State Reformatory, 176 
N. Y. 465, 68 N. E. 884 ; People v. Davis, 80 
.App. Div. 448,, 80 N. Y. Supp. 872 ; Oity of Mt. 
Sterling v. Holly, 108 Ky. 621, 57 S. W. 491 ; 
Pratt v. Brown, .sO Tex. 608, 16 S. W. 443 ; 
Kahn v. Macon, 95 Ga. 419, 22 S. E. 641 ; Peo
ple v. Miller, 38 Hun, 82 ; Tyrrell v. Jersey 
City, 25 N. J. Law, 536. 

D I SPARAGAT I O .  In old English law. Dis
paragement. H OJrede8 maritentur absque dis
paragatione, heirs shall be married without 
disparagement. Magna Charta (9 Hen. III.) 
c. 6. 

D I SPARAGAT I O N .  L. Fr. Disparagement ; 
the matching an heir, etc., in marriage, un
der his or her degree or condition, or against 
the rules of decency. Kelham. 

. 

D I S PARAGE. To connect unequally ; 
match unsuitably. 

to 

D I SPA RAG EM ENT. In old English law. An 
lllJury by union or comparison with some 
perSall or thing of inferior rank or excel-

�lence. 
D I'SO B D E R LY HO USE. In criminal law. Marriage without disparagement was mar
A house the inmates of which behave so badly riage to 'one of suitable rank and character. 
as to become a nuisance to the neighborhood. 2 Bl. Oomm. 70 ; Co. Litt. 82b. Shutt v. Car
It has a wide meaning, and includes bawdy loss, 36 N. C. 232. 
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D I SPARAG I U M. In old Scotch law. In- 96 Am. Dec. 83 ;  Sweeney v. Independent Or
�quality in blood, honor, dignity, or other- der of Foresters, 190' App. Div, 787. 181 N. Y. 
wise. Skene de Verb. Sign. S. 4, 5. 

D isparata non debent j u ngi .  Things unlike 
ought not to be joined. Jenk. Cent. 24, margo 

D I SPARI(. To. dissolve a park. Oro.. Car. 
59. To. co.nvert it into o.rdinary ground. 

D I SPATC H, or D ESPATCH.  A message, let
ter, o.r order sent with, speed Gn affairs of 
state ; a telegraphic message. 

Celerity ; expedition ; speed. Stockman V. 
Boston & M. R. R., 117 Me. 35, 102 A. 560, 
562. 

I n  Mariti me Law 

Diligence, due activity, 0.1' proper speed in 
the discharge of a cargo. ; the opposite of de
lay. Terjesen v. Carter, 9 Daly (N. Y.) 193 ; 
Moody V. Laths (D. C.) 2 F. 607 ; Sleeper v. 
Puig, 22 Fed. Cas. 321. 

Oust omary Dispatch 

Such as accords with the rules, customs, and 
usages of the port where the discharge is made. 

Quick Dispatch 

Speedy discharge ()f cargo without allowance for 
the customs or rul� of the port or for delay from 
the crowded state of the harbor or wharf. Mott 
v. Frost (D.  C . )  47 F. 82 ; Bjorkquist v. Certain 
Steel Rail Crop Ends (D. C.) 3 F. 717 ; Davis V. 
Wallace, 7 Fed. Cas. 182. 

D I SPA U P E R. When a person, by reason of 
his poverty, is admitted to sue in forma pau
peri8, and afterwards, before the suit be end
ed, acquires any lands, or personal estate, 
0.1' is guilty of anything whereby he is liable 
to have this privilege taken from him, then he 
loses the right to sue in forma pauperi8, and is 
said to be dispaupered. Wharton. 

D I SPENSA RY. A "dispensary" is a place 
where a' drug is prepared or distributed. Peo
ple V. Cohen, 94 Misc. 355, 157 N. Y. S. 591. 
593. 

D ispensatio est mal i  prohibiti p rovida relaxatio, 
ut i l itate se·u n ece'ss·itate pe·nsata; et est de Jure 
domino regi co nces·s.a, p ropte·r im pos.sibilitate·m 
prrevidendi del omn ibus p'artlcularibus. A dis
pensation is the provident relaxation of a 
malum prohibitum weighed from utility or 
necessity ; and it is conceded by law to the 
king on account of the impossibility of fore
knowledge concerning all particulars. 10 Coke, 
88. 

D ispensatio est vuln us, quod vulnerat jus com
m une. A di.spensation is  a wound, which 
wounds common law. Dav. II'. K. B. 69. 

D I SPENSAT I O N .  An exemption from some 
laws ; a permission to do something forbid
den ; an allowance to omit something com
manded ; the canonistic name for a license. 
Wharton ; Baldwin V. 'Taylor, 166 Pa. 507, 31 
A. 250 ; Viele v. Insurance Co., 26 Iowa, 56, 

A relaxation of law for the benefit or advantage 
of an individual. In the United States, no power 
exists, except in the .legislature, to dispense with 
law ; and then it is not so much a dispensation as 
a change of the law. 

D I SPENSE. Etymologically, "dispense" 
means to. weigh out, pay out, distribute, reg
ulate, manage, control, etc., but when used 
with "with," it has, among other meanings, 
that of "doing without," and "doing away 
with," being synonymous with "abolish." Al
exander v. City of Lampasas (Tex. Civ. App.) 
275 S. W. 614, 616 ; Foreman v. United States 
(C. C. A.) 255 F. 621, 623 ; United States v. 
Reynolds (D. C.) 244 F. 991. 

D I SPERSONARE. To. scandalize or dispar
age. Blount. 

D I SPLACE. This term, as used in shipping 
articles, means "disrate," and does not im
port authority of the master to discharge a 
second mate, notwithstanding a usage in the 
whaling trade never to disrate an officer to a 
seaman. Potter v. Smith, 103 Mass. 68. 

D I SPO N E. In Scotch law. To grant or con
vey. A technical word essential to the con
veyance of heritable property, and for which 
no equivalent is accepted, however clear may 
be the meaning of the party. Patel's. Compo 

D I SPONO. Lat. To dispose of, grant, or 
convey. Di8ponet, he grants or alienates. Jus 
iU8ponendi, the right of disposition, i. e., of 
transferring the title to property. 

D I SPOSA B L E  PO RT I ON.  That portion of a 
man's property which he is free to dispose of 
by will to beneficiaries other than his wife 
and children. By the ancient common law, 
this amounted to. one-third of his estate if he 
was survived by both wife and children. 2 
Bl. Comm. 492 ; Hopkins v. Wright, 17 Tex. 
36. In the civil law (by the Lex Falcidia) it 
amounted to three-fourths. Mackeld. Rom. 
La w, §§ 708, 771. 

D I SPOSA L. Sale, pledge, gIvmg away, use, 
co.nsumption or any other disposition of a 
thing. National Surety 00.. v. Jarrett, 95 W. 
Va. 420, 121 S. E. 291, 294 ; Ross v. Trustees 
of University of Wyoming, 30 Wyo. 433, 222 
P. 3, 5 ;  C. B. :Norton Jewelry Co. v. Maddock, 
115 Kan. 108, 222 P. 113, 114. 
D I SPOSE O F. To alienate or direct the own
ership of property, as disposition by will. 
Used also of the determination of suits. Call
ed a word of large extent. Koerner v. Wil
kinson, 96 Mo. App. 510, 70 S. W. 509 ; Love 
v. Pamplin (C. C.) 21 F. 760 ; U. S. V. Hack
er (D. O.) 73 F. 294 ; Benz v. Fabian, 54 N. J. 
Eq. 615, 351 A. 760 ; Elston v. Schilling, 42 N. 
Y. 7� ; Beard v. Knox, 5 Gal. 256, 63 .A.m. , 
Dec. 125: . 
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To exercise finally, In any manner, one'. 
power of control over ; to pass into the con
trol of someone else ; to alienate, relinquish, 
part with, or get rid of. Neilson v. Alberty, 
36 Okl. 490, 129 P. 847, 849 ; Roe v. Burt, 66 
Okl. 193, 168 P. 405, 406 ; State v. Rothman. 
7 Boyce (Del.) 226, 105 A. 427 ; State v. Han
dy, 7 Boyce (Del.) 224, 105 A. 426 ; Holland V. 
Bogardus-Hill Drug 00., 314 Mo. 214, 284 S. 
W. 121, 124 ; Stay v. Stay, 201 Ala. 173, 77 So. 
699 ; Munday v. Britton, 20.5 Mo. App. 153, 
222 S. W. 504, 505 ; Dayton Brass Oastings 
Co. v. Gilligan (D. O.) 267 F. 872, 877 ; St. 
Louis Union Trust Co. v. MacGovern & Co., 
297 Mo. 527, 249 S. W. 68, 70 ; In re Brown's 
Estate, 289 Pa. 101, 137 A. 132, 138. 

Often used in restricted sense of "sale" 
only, or so restricted by context. Roby v. 
Herr, 194 Ky. 622, 240 S. W. 49, 51 ; Page v. 
Covington, 187 N. O. 621, 122 S. E. 481, 482 ; 
State v. Laborde, 161 La. 771, 109 So. 485 ; 
Partello v. White, 197 Iowa, 24, 196 N. W. 719, 
723 ; In re Marr's Estate, 240 Pa. 38, 87 A. 
621, 622, Ann. Cas. 1915A, 167 ; Bea}rey v. 
Knutson, 90 Or. 574, 174 P. 1149, 1151 ; Board 
of Trustees of St. Helen's Hall v. Oregon Con
sistory No. 1, 103 Or. 621, 206 P. 301, 303 ; 
Illinois Life Ins. 00. v. Beifeld, 184 Ill. App. 
582, 593 ; Hunt v. Dallas Trust & Savings 
Bank (Tex. Oiv. App.) 237 s. W. 605, 608 ; 
Merchants' Nat. Bank of Mandan v. First 
Nat. Bank (C. C. A.) 238 F'. 502, 507. 

D I SPOSI N G  CAPAC I TY O R  M I N D. These 
ar'e alternative or synonymous phrases in the 
law of wills for "sound mind," and "testa
mentary capacity" (q. v.). Lockhart v. Fer
guson, 243 Mass. 226, 137 N. E. 355, 356. 

DISREGAlm 

,mal, but by affirmative evidence to the con
trary. Irsch v. IrS<!h, 12 N. Y. Oiv. Proc. R. 
182. 

D I SPU N ISHABLE. In old English law. Not 
answerable. 00. Litt. 27b, 53. 1 Steph. 
Oomm. 245. Not punishable. "This murder 
is dispunishable." 1 Leon. 270. 

D I SPUTAT I O  FO R I .  In the civil law. Dis
cussion or argument before a court. Mackeld. 
Rom. Law, § 38 ; Dig. 1, 2, 2, 5. 

D I SPUT E. A conflict O'r controversy ; a con
flict of claims or rights ; an assertion of a 
right, claim, or demand on one side, met by 
contrary claims or allegations on the other. 
Slaven v. Wheeler, 58 Tex. 25 ; Keith v. Levi 
(0. C.) 2 F. 745 ; Ft. Pitt Gas 00. v. Borough 
of Sewickley, 198 Pa. 201, 47 A. 957 ; Rail
road Co. v. Clark, 92 F. 968, 35 O. O. A. 120 ; 
Southern Cotton Oil 00. v. Currie, 20 Ala. 
App. 1, 102 So. 149, 150. 

Di8putabZe P1'e8umption 

A presumption of law, which may be rebutted or 
disproved. See Presumptions. 

Matter in Di8pute 

The subject of litigation ; the matter for which 
a suit is brought and upon which issue is  joined, 
and in relation to which jurors are called and wit
nesses examined. Lee v. Watson, 1 Wall. 339, 17 L. 
Ed. 557 ; Smith v. Adams, 130 U. S.  167, 9 S. ct. 
566, 32 L. Ed. 985. 

D i SQUA L I FY. To divest or deprive of qual
ifications ; to incapacitate ; to render ineligi
ble or unfit ; as, in speaking of the' . "disqual
ification" of a judge by reason of his interest 
in the case, of a juror by reason of his holding 

D I SPOS I T I ON.  In Scotch law. A deed of a fixed preconceived opinion, or of a candi
alienation by which a right to property is con- date for public office by reason of non-resi
veyed. Bell. dence, lack of statutory age, previous com-

D I SPOSI T I V E  FACTS. Jural facts, or those 
acts or events that create, modify or extin
guish jural relations. Kocourek, Jural Rela
tions (2d Ed.) p. 17. 

mission of crime, etc. In re Tyers' Estate, 
84 N. Y. S. 934, 41 Misc. 378 ; In re Maguire, 
57 Cal. 606, 40 Am. Rep. 125 ; Carroll v. Green, 
148 Ind. 362, 47 ,N. E. 223 ; In re Nevitt, 117 

. F. 448, 54 C. O. A. 622 ; State v. Blair, 53 Vt. 
D I SPOSSESS. To oust from land by legal 28 ; Pinkney v. State, 22 Ga. App. 105, 95 S. 
process ; to eject, to exclude from realty. E. 539 ; McMullen v. State, 93 Fla. 693, 112 

Matthews v. Deason (Tex. Oiv. App.) 200 S. So. 462, 464 ; Smith v. Goodell, 258 Ill. 145, 

W. 855, 856 ;  ,Pursel v. Reading Iron 00. (C. 101 N. E. 255, 256 ; In re Williams, 139 Ga. 
C. A.) 232 F. 801, 807. 524,. 77 S. E. 624, 626 ; Goats v. Benton, 80 

D I SPOSSESS PROCEED I N GS. Summary 
process by a landlord to oust the tenant and 
regain possession of the premises for nO'n
payment of rent or other breach of the con
ditions of · the lease. Of local origin and col
loquial use in New York. 

D I SPOSSESSI ON.  Ouster ; a wr�ng that 
carries with it the amotion of possession. An 
act whereby the wrong-doer gets the actual 
occupation of the land or hereditament. It 
includes abatement, intrusion, disseisin, dis
continuance, deforcement. 3 Bl. Comm. 167. 

D I SPROVE. To refute ; to prove to be false 
or erroneous ; not necessarily by mere d&-
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Okl. 93, 194 P. 198, 200, 19 A. L. R. 1038 ; 
Platt v. Shields, 96 Vt. 257, 119 A. 520, 523. 

D I SRATE. In maritime law. To deprive a 
seaman or petty officer of his "rating" or 
rank ; to reduce to a lower rate or rank. 

D I SRAT'I ONARE, or D I RAT I O N A R E. To 
justify ; to clear one's self of a fault ; to tra
verse an indictment ; to disprove. Enc. Lond. 

D I SREGARD. To treat as unworthy of re
gard or notice ; to take no notice of ; to 
leave out of consideration ; to ignore ; to 
overlook ; to fail to observe. State v. Long, 
187 Mo. App. 223, 173 S. W. 722, 724 ; Norman 
v. Norman, 94 S. O. 204, 77 S. E. 865, 866 ; 
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Cunningham v. Fredericks, 106 Conn. 665, 138 
A. 790, 793. 

D I SREPA I R. The state of being in need of 
repair or restoration after decay or injury. 
Wyoming Coal Mining Co. v. Stanko, 22 Wyo. 
110, 138 P. 182, 183. 

D I SREPUTE. Loss or want of reputation ; 
ill character ; disesteem ; discredit. U. S. 
v. Ault (D. C.) 263 F. SOO, 810 ; U. S. v. Strong 
(D. C.) 263 F. 789, 796. 

D I SSASI NA. In old Scotch law. Disseisin ; 
dispossession. Skene. 

D ISSECT I O N. The act of cutting into pieces 
an animal or vegetable for the purpose of as
certaining the structure and use of its parts. 
The anatomical examination of a dead body 
by cutting into pieces or exscinding one or 
more parts or organs. Wehle v. Accident 
Ass'n, 31 N. Y. S. 865, 11 Misc. 36 ; Suddutb 
v. Insurance 00. (C. C.) 106 F. 822 ; Rhodes 
v. Brandt, 21 Hun (N. Y.) 3. Anatomy ; the 
act of separating into constituent parts for 
the purpose of critical examination. 

D I SS E I S E. To dispossess ; to' deprive. 
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to be' no legal difference between the words "seisin" 
and "possession, " although there is a difference 
between the words "disseisin" and "dispossession ; "  
the former meaning a n  estate gained b y  wrong and 
injury, whereas the latter may be by right or by 
wrong ; the former denoting an ouster of the dis
seisee, or some act equivalent to it, whereas by the 
latter no such act is  implied. Slater v. Rawson, 6 
Metc. (MaRs. ) 439. 

Equitable disseisin is where a person is 
wrongfully deprived of the equitable seisin of 
land, e. g., of tJhe rents and profits. 2 Meriv. 
171 ; 2 Jac. & W. 166. 

Disseisin by election is where a person al
leges or admits himself to be disseised when 
he has not really been so. 

D isseisi nam satis facit, qu i  uti non permittit 
possessore m, vel m in us co m mode, lieat o m n i n o  
non  expel lat. Co. Litt. 331. He makes dis
seisin enough who does not permit the posses
sor to enjoy, or makes his enjoyment less 
beneficial, although he does not expel him 
altogether. 

D I SS E I S I T R I X. A female disseisor ; a dis
seisoress. Fleta, lib. 4, c. 12, § 4. 

D I SSE I S I T U S. One who has been disseised. 

D I SSEI SEE. One who is wrongfully put out D I SS E I SOR. One who puts another out of 
of possession of his lands ; one who is dis- the possession of his lands wrongfully. 
seised. 

D ISSE I S I N .  Dispossession ; a deprivation of 
possession ; a privation of seisin ; a usurpa
tion of the right of seisin and possession, and 
an exercise of such powers and privileges of 
ownership as to keep out or displace 'him to 
whom these rightfully belong. 3 Washb. Real 
Prop. 125 ; Probl?t v. Trustees, 129 U. S. 182., 
9 S. Ct. 263, ,32 L. Ed. 642 ; Bond v. O'Gara, 
177 Mass. 139, 58 N. E. 275, 83 Am. St. Rep. 
265 ; Moody v. Fleming; 4 Ga. 115, 48 Am. 
Dec. 210 ; Clapp v. Bromagham, 9 Cow. (N. 

. Y.) 553 ; Washburn v. Cutter, 17 Minn. 368 
(Gil. 335) ; Arizona Commercial Mining Co. 
v. Iron Cap Copper Co., 119 Me. 213, 110 A. 
429, 431 ; Glover v. Pfeuffer (Tex. Civ. App.) 
163 S. W. 964, 988. 

It is a wrongful putting out of him that is 
seised of the freehold, not, as in abatement or: 
intr1t8Wn, a wrongful entry, where the pos-

. session was vacant, but an attack upon him 
who is in actual possession, and turning him 
out. It is an ouster from a freehold in deed, 
as abatement and intrusion are ousters in 
law. 3 Stepha Comm. 386. 

When one man invades the possession of anoth
er. and by force or surprise turns him out of the 
occupation of his lands, this is termed a "disseisin," 
being a deprivation of that actual seisin or corporal 
possession of the freehold which the tenant be
fore enjoyed. In other words. a disseisin is said 
to be when one enters intending to usurp the pos
session, and to oust another from the freehold. To 
constitute an entry a disseisin, there must be an 
ouster of the freehold, either by taking the profits 
or by claiming the inheritance. Brown. 

Accor41ns to the modern authorities, there seems 

D I SS E I S O R ESS. A woman who unlawfully 
puts another out of his land. 

D I SSEMB LE. To conceal by assuming so�e 
false appearance. Darneal v. State, 14 Oklo 
Cr. 540, 174 P. 290, 292, 1 A. L. R. 638-

D I SSENSUS. Lat. In tlie civil law. The 
mutual agreement of the parties to a simple 
contract obligation that it shall be dissolved 
or annulled ; technically, an undoing of the 
consensus which created the obligation. 
Mackeld. Rom. Law, § 541. 

. 

D I SSENT. Contrariety of OpInIOn ; refusal 
to agree with something already mted or 
adjudged or to an act previously p�rformed. 

The term is most commonly used in Ameri
can law to denote the explicit disagreement 
of one or more judges of a court with the de- · 
�ision passed by the majority upon ' a case 
before them. In ::sueh event, the non-concur
ring judge is reported as "dissenting." Mere 
failure of a justice to v()te is not a dissent. 
Zinke v. Hipkins, 184 N. Y. S. 802, 19;3 App. 
Div. 498. A dissent may or may not be ac
companied by an op�nion. 

. D issenting Opinion 
. The opinion in which a judge announces his cUs

sent from the conclusions held by the majority of 
the court. and expounds his own views. 

I n Ecclesiastical Law 

A refusal to conform to the rites and cere
monies ' .of the established church. 2 Burp', 
Eecl. Law 165. 

BL.LAw DICT. (3D ED.) 
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D I SSENTER. One who refuses to conform 

to the rites and ceremonies of the established 

church ;  a non-conformist. 2 Burn, Eccl. Law 

165. 

O I SSENTERS. Protestant seceders from the 
established church of England. They are of 
many denominations, principally Presbyter
ians, Independents, Methodists, and Baptists ; 
but, as to church government, the Baptists 
are Independents. 

D I SSENTI ENTE. (Lat. dissenting.) Used 
with the n.ame or names of one or more judg
es, it indicates a dissenting opinion in a case. 
Nemine dissentiente. �o one dissentlng ; 
unanimous. 

D ISSI G N A R E. In old law. To break open 
a seal. Whishaw. 

Dissim ilia m  dlssi milis est ratio. .  Co. Litt. 191 
Of dissimUars the rule is dissimilar. 

D issim ulatione tollitur Injuria. An injury is 
extinguished by the forgiveness or reconcile
ment of the party injured. Ersk. lnst. 4, 4, 
108. 

D I SSOLUT I ON. 

I n Contracts 

The dissolution of a contract Is the can
cellation or abrogation of it by the parties 
themselves, with the effect of annulling the 
binding force of the agreement, and restoring 
each party to his original rights. In this 
sense it is frequently used in the phrase "dis
solution of a partnership." Williston v. 
Camp, 9 Mont. 88, 22 P. 501. 

Of Corporations 

The dissolution of a corporation is the ter
mination of its �xistence as a body politic. 
This may take place in several ways ; as by 
act of the legislature, where that is constitu
tional ; by snrrender or forfeiture of its char
ter ; by expiration of its charter by lapse of 
time ; by proceedings for winding it up under 
the law ; by loss of all its members or their 
reduction below the statutory limit. Mat
thews v. Bank, 60 S. C. 183, 38 S. E. 437 ; IjY
ons-Thomas Hardware Co. v. Perry Stove 
Mfg. Co., 86 Tex. 143, 24 S. W. 16, 22 L. R. A. 
802 ; Theis ·v. Gasli�ht Co., 34 Wash. 23, 74 
P. 1004 ; State v. Brictson Mfg. Co., 114 Neb. 
341, 207 N. W. 664, 44 A. L. R. 1172 ; Hidden 
v. Edwards, 285 S. W. 462, 468, 313 Mo. 642 ; 
Murphy v. Missouri & Kansas Land & Loan 
Co., 28 N. D. 519, 149 N. W. 957, 959 ; Petry 
v. Harwood Electric Co.; 280 Pa. 142, 124 A. 
302, 303, 33 A. L. R. 1249 ; , In re Doe Run Lead 
Co., 283 Mo. 646, 223 S. W. 600, 611 ; Platz 
v. International Smelting Co., 61 Utah, 342. 
213 P. i87, 190 ; Subsidiary High Court of 
An�ient Order of Foresters v. Pestarino, 41 
Cal. App. 712, 183 P. 297. 

De Facto Dia80Jutiofl. 
Tha.t which takes place when corporation, by rea

son of insolvency or for other reason, suspends all 
operations and goes into liquidation. Hidden v. 
Edwards, 313 Mo. 642, 286 S. W. 46Z, 468. 

I n  Practice 

The act of rendering a legal proc(!Cding 
null, abrogathlg or revoking it ; unloos.ing its 
constraining force ; as when an injunction is 
dissolved by the court. Jones v. Hill, 6 N. C. 
131. 

D ISSO L UT I O N  O F  PARLIAMENT. The 
crown may dIssolve parliament either in per
son or by proclamation ; the dissolution is 
usually by proclamation, after a pro!'ogation. 
No parliament may last for a longer period 
than seven years. Septennial Act, 1 Geo. I. 
c. 38 . .  Under 6 Anne, c. 37, upon a demise 
of the crown, parliament became ipso facto 
dissolved six months afterwards, but under 
the Reform Act, 1867, its continuance is now 
nowise affected by such demise. May, ParI. 
Pro (6th Ed.) 48. Brown. 

D ISSOLVE. To terminate ; abrogate ; can
cel ; annul ; disintegrate. To release or un
loose the binding force of anything. As to 
"dissolve a corporation," to "dissolve an in
junction." See, Dissolution. 

D I SS O LV I NG B O N D. A bond given to obtain 
the dissolution of a legal writ or process, 
particularly an attachment or an injunction, 
and conditioned to indemnify the opposite 
party or to abide" the judgment to be given. 
See Sanger V. Hibbard, 2 Ind. T. 547, 53 S. W. 
330. 

D ISSUAD E. In criminal law. To advise and 
procure a person not to do an act. 

To dissuade a witness from giving evidence 
against a person indicted is an indictable of
fense at common law. Hawk. P. O. b. 1, Co 
21, § 15. 

. 

D I STAN C E. A straight line along a hor
izontal plane from point to point and is 
measured from the nearest point of one place 
to the nearest point of another. Evans V. U. 
S. (C. C. A.) 261 F. 902., 904. 

It may however be a broken line and repre
sented by country roads or a railroad track. 
State V. Mostad, 34 N. D. 330, 158 N. W. 349, 
350 ; Nedved v. Chicago, M. & St. P. Ry. 
Co., 36 S. D. 1, 153 N. W. 886'

,
887. 

D I ST I L L. To subject to a process of dis
tillhtion, i. e., vaporizing the more volatile 
parts of a substance and then condensing the 
vapor so formed. In law, the term is chieflv 
used in connection with the manufacture of 
intoxicating liquors. Williams v. State, 256 
S. W. 354, 161 Ark. 383. 

D I ST I LLED L I QUOR 01" ' D IST I LLED 
SP I R I TS. A term which includes all potable 
alcoholic liquors obtained by the process of 
distillation (such as whisky, brandy, rum, 
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and gin) but excludes fermented and malt 
liquors, such as wine and beer. U. S. Rev. 
St. §§ 3248, 3289, 3299 (26 USOA §§ 242, 266, 
403) ; U. S. v. Anthony, 14 Blatchf. 92, Fed. 
Oas. No. 14,460 ; State v; Williamson, 21 Mo. 
496 ; Boyd v. U. S., 3 Fed. Oas. 1098 ; Sarlls 
v. U. S., 14 S. Ct. 720, 152 U. S. 570, 38 L. Ed. 
556 ; Commonwealth v. Nickerson, 236 Mass. 
281, 128 N. E. 273, 283, 10 A. L. R. 1568 ; 
Maresca v. U. S. (0. C. A.) 277 F. 727, 740. 

D I ST I LLER. Every person who produces 
distilled spi,Tits, or who brews or mak!es 
mash, wort, or wash, fit for distillation or for 
the production of spirits, or who, by any proc
ess of evapDrization, separates alcoholic spirit 
from any fermented substance, or who, mak
ing or keeping mash, wort, or wash, haSi also 
in his posses-sion or use a still, shall be re
garded as a distiller. Rev. St. U. S. § 3247 
(26 USOA § 241). See Johnson v. State, 44 
Ala. 416 ; U. S. v. Frerichs, 25 Fed. Cas. 1218 ; 
U. S. v. Wittig, 28 Fed. Oas. 745 ; U. S. v. 
Ridenour (D. C.) 119 F. 411. 

D I ST I LLERY. The strict meaning of "dis
tillery" is a place or building where alcoholic 
liquors are distilled Dr manufactured ; not 
every building where the process Df distilla
tion is used. Atlantic Dock 00. v. Libby, 45 
N. Y. 499 ; U. S. v. Blais-dell, 24 Fed. Oas. 
1162 ; U. S. v. Tenbroek, Pet. C. O. 180, Fed. 
Cas. No. 16,446 ; Act July 13, 1866, 14 Stat. 
L. 117 ; Atlantic Dock Co. v. Leavitt, 54 N. Y. 
35, 13 Am. Rep. 556. 

D I STI LLI N G  APPARATUS. Under Nation
al Prohibition Act, tit. 2, § 25 (27 USCA § 39) 
"distilling apparatus" is not limited to a com
pleted still fully equipped and ready for op
eration, but may CDver a 15-gallon pot and 
coil of copper tubing or worm, which, when 
connected by gooseneck, would produce a com
pleted still. Rossman v. U. S. (C. c. A.) 280 
F. 950, 952. 

D I ST I N CT. Clear to the senses or mind ; 
easily perceived or understood ; plain ; un
mistaka,ble. Hill v. NortDn, 74 W. Va. 428, 
82 S. E. 363, 367, Ann. Cas. 1917D, 489 ; Lang 
v. Oollins (Tex. Oiv. App.) 190 S. W. 784, 785. 

Evidently not identical ; observably or de-
cidedly different. Bayne v. Kansas Oity 
(Mo. App.) 263 S. W. 450, 451. 

D I ST I NCTE ET APERTE. In old English 
practioo. Distinctly and Qpenly. Flormal 
words in writs of error, referring to the re
turn required to be made to them. Reg. Orig. 
17. 

D I ST I NC T I VELY. Characteristically, or 
peculiarly, but not necessarily exclusively. 
Western Union Telegraph Co. v. Green, 153 
Tenn. 522,. 284 S. W. 898, . 899, 48 A. . L. R. 

313. 
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2 Pick. (Mass.) 327 ; Owens v. Missionary 
Society, 14 N. Y. 380, 393, 67 Am. Dec. 16.0. 

Distin g ue nda sunt  tem pora; al iud est facere, 
aliud perficere. Times must be distinguished ; 
it is one thing to dD, another to perfect. 3 
Leon. 243 ; Branch. Prine. 

D isting uenda sunt  te'm pora;  d istingue tempora 
et conoordabis leges. Times are to be dis
tinguished ; distinguis.h times, and you will 
harmonize laws. 1 Coke, 24. A maxim ap
plied to the construction of statutes. 

D I ST I N G U I S H .  To point out an essential 
difference ; to prove a case cited a s  applica
ble, inapplicable. 

D I STRACTED P E RSON. A term used in the 
statutes of Illinois (Smith-Burd's Rev. St. 
1931, c. 86, § 53) and New Bampshire (Pub. 
Laws 1926, c. 2, § 18) to express a state of in
sanity. Snyder v. Snyder, 142 Ill. 60, 31 N. 
E. 303. 

. 

D I STRACT I O. Lat. In the civil law. A 
separation or division into parts ; also. an 
alienation Qr sale. SO'metimes applied to the 
act of a guardian in appropriating the prop
erty of his ward. 

D i ST RACT I O  B O N O R U M .  The sale at retail 
of the property of an insolvent estate, under 
the management of a ,curator appointed in the 
interest of the creditO'rs, and for the purpose 
of realizing as much as possible for the satis
faction of their claim. Mackeld. Rom. Law, 
§ 524. 

D I STRACT I O  P I G N O R I S. The sale of a 
thing pledged or hypothecated, by the credi
tor or pledgee, to obtain satisfaction of his 
claim on the debtor's failure to pay or re
deem. Idem. § 348. 

D I ST RA H EAE. To sell ; to draw apart ; 
to dissolve a contract ; to divorce. Calvin. 

D I ST RA I N. To take as a pledge property of 
another, and keep it until he performs his 
obligation or until the property is, replevied 
by the' sheriff. It was used to secure an ap
pearance in court, payment of rent, perform
ance of services, etc. 3 Bl. Comm. 231 ; Fitzh. 
Nat. Brev. 32, B, 0, 223 ; Boyd v. HDwden, 3 
Daly (N. Y.) 457 ; Byers v. Ferguson, 41 Or. 
77, 68 P. 5. Also, any detention of personal 
property, whether lawful O'r unlawful, for any , 
purpose. Adie v. William Knabe & Co. Mfg. 
Co., 124 Misc. 655, 208 N. Y. S. 160, 163 ; 
Wolfe v. Montgomery, 41 S. D� 267, 170 N. W. 
158. 

Distress is now generally resorted to for 
the purpose of enfo'rcing the payment of 
rent, taxes, or other duties. 

D I STRA I N ER, or D I STRA I N O R� He who 
seizes a distress. 

Dlstlnauenda sunt tempora. The time is to D I STRAI NT. Seizure ; the act of distrain� 
be considereti 1 Coke, 1&;- Bloss 'v. Tobey; iPg or making a distress. . 
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D ISTRESS. The taking a persorial chattel 
out of the possession of a wrong-doer into 
the custody of the party injured; ' to procure 
a satisfaction for a wrong committed ; as for 
non-payment of rent, or injury done by cat
tle. 3 Bl. Oomm. 6, 7 ;  Co. Litt. 47 ; Emig 
v. Cunningham, 62 Md. 460 ; Hard v. Near
ing, 44 Barb. (N. Y.) 488 ; Owen v. Boyle, 22 
Me. 61 ; Evans v. Lincoln Co., 204 Pa. 448, 
54 A. 32,1 ; In re United Motor Chicago Co. 
(0. C. A.) 220 F. 772, 774, 17'75. The taking 
of beasts or other personal property by way 
of pledge, to enforce the performance of some
thing due from the party distrained upon. 3 
Bl. Comm. 231. The taking of a defendant's 
goods, in order to compel an appearance in 
court. Id. 280. ; 3 Steph. Comm. 361, 363. 
The seizure of personal property to enforce 
payment of taxes, to be followed by its pub
lic sale if the taxes are not voluntarily paid. 
Marshall v. Wadsworth, 64 N. H. 386, 10 A. 
685. Also the thing taken by distmining, that 
which is seized to procure satisfaction. And 
in old Scotch law, a pledge taken by the 
sheriff from those attending fairs or markets, 
to secure their good behavior, and returnable 
to them at the close of the fair or market if 
they had been guilty of no wrong. 

-Distre'ss infinite. One that has no bounds 
with regard to its quantity, and 'may be re
peated from time to time, until the stubborn
ness of the party is conquered. Such are dis
tresses for fealty or suit of court, and for 
compelling jurors to attend. 3 Bl. Comm. 
231. 

-Distress warrant. A writ authorizing an of
ficer to made a distraint ; particularly, a writ 
authorizing the levy of a distress on the chat
tels of a tenant for non-payment of rent. Bai
leyville v. Lowell, 20 Me. 181 ; Bagwell v. 
Jamison, Cheves (S. C.) 252; Commercial 
Credit Co. of Baltimore v. Vineis, 98 N. J. 
Law, 376, 120 A. 417, 418. 

-Grand distress, w rit of. A writ formerly is
sued in the real action of quare impedU, when 
no appearance had been entered after the at
tachment ; it commanded the sheriff to dis
train the defendant's lands and chattels in 
order to compel appearance. It is no longer 
used, 23 & 24 Vict. c. 126, § 26, having 
abolished the action of quare impedit, and 
substituted for it the procedure in an ordi
nary action. Wharton. 

-Second distress. A supplementary distress 
for rent in arrear, allowed by law in some 
cases, where the goods seized under the first 
distress are not of sufficient value to satisfy 
the claim. 

D I STRESS AND DANGE R. The "distress" 
and "danger" to which a ship needs to be 
exposed to entitle its rescuer to salvage need 
not be actual or immediate, or the danger im
minent and absolute. It is sufficient if at the 
time the assistance is rendered, the ship has 
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encountered any damage or misfortune which 
might possibly expose her to destruction if 
the services were not rendered, or if a vessel 
is in a situation of actual apDrehension 
though not of actual danger. The Urko Men
di (D. C.) 216 F. 427, 429. 

D I STR I B UTE. To deal or divide out in pro
portion or in shares. Buchan v. Buchan, 1717 
N. Y. S. 176, 177, 108 Misc. 31 ; Foreman v. 
United States (C. C. A.) 255 F. 621, 623. 

D I ST R I BUT EE. An heir ; a person entitled 
to share in the distribution of an estate. This 
term is admissible to denote one of the per
sons who are entitled, under the statute of 
distributions, to the personal estate of one 
who is dead intestate. Henry v. Henry, 31 N. 
C. 278 ; Kitch�n v. Southern Hy., 68 S. C. 554, 
48 S. E. 4 ;  Carson Petroleum Co. v. Moor
croft (C. C. A.) 12 F.(2d) 572 ; Allen v. Foth, 
210 Ky. 343, 2i5 S. W. 804, 805. 

D I ST R I BUT I O N. In practice. The appor
tionment and division, under authority of a 
court, of the remainder of the estate Q>f an 
intestate, after payment of the debts and 
charges, among those who are legally en
titled to share in the same. Rogers v. Gil
lett, 56 Iowa, 266, 9 N. W. 204 ; William Hill 
Co. v. Lawler, 116 Cal. 359, 48 P. 323 ; In re 
Oreighton, 12 Neb. 280, 11 N. W. 313 ; Thom
son v. Tracy, 60 N. Y. 180. 

Statute of Distributions 

A law prescribing the manner of the distribution 
of the estate of an intestate among his heirs or 
relatives. Such statutes exist in all the states. 

D I STR I B UT I VE. Exercising 01' accomplish
ing distribution ; apportioning, dividing, and 
assigning in separate items or shares. 

D I ST R I B UT I V E F I N D I NG O F  T H E  I SSUE. 
The jury are bound to give their verdict for 
that party who, upon the evidence, appears 
to them to have succeeded in establishing his 
side of the issue. But there are cases in 
which an issue may be found distributively, 
i. e., in part for plaintiff, and in part for de
fendant. Thus, in an action for goods sold 
and work done, 'if the defendant pleaded that 
he never was indebted, on which issue was 
j oined, a verdict might be found for the plain
tiff as to the goods, and for the defendant as 
to the work. Steph. PI. (7th Ed.) 7il d. 

. 

D I STR I BU T I V E  J UST I CE. See Justice. 

D I ST R I BUT I V E  SHARE. The share or por
tion which a given heir receives on the legal 
distri�ution of an intestate estate. People v. 
Beckwith, 10 N. Y. St. Rep. 97 ; Page v. Rives, 
18 Fed. Oas. 992 ; Redding v. Bank of Green
ville, 92 Fla. 327, 100 So. 435, 437. Some
times, by an extension of meaning, the share 
or portion assigned to a given person Q>n the 
distribution of any estate or fund, as, under 
an assignment for creditors or under in
solvency proceedings. 



DISTlLIC'1' 

D I ST R I CT. One of the portions into which 
an entire state or country, county, municipal� 
ity or other political subdivision or geographi
cal territory is divided, for judicial, political, 
or administrative purposes. Briggs v. Ste
vens, 119 Or. 138, 248 P. 169 ; Rose v. Superi
or Court in and for Imperial County, 80 Cal. 
App. 739, 252 P. 765, 770 ; Harkins v. Smith, 
204 Ala. 4lt7, 85 So. 812, 813 ; Pedersen v. U. 
S. (C. O. A.) 271 F. 187, 189 ; People v. 
Munising Tp., 213 Mich. 629, 182 N. W. 118, 
119 ; Sundstrom v. Puget Sound Traction, 
Light & Power Co., 90 Wash. 640, 156 P. 828, 
830 ; Ex parte Givins (D. C.) 262 F. 702, 704 ; 
Wood v. Calaveras County, 164 Cal. 398, 129 
P. 283, 286 ; People v. Graham, 267 Ill. 426, 
108 N. E. 699, 701, Ann. Cas. 1916C, 391. 

The United States are divided into judicial 
districts, in each of which is establisbed a dis
trict court. They are also divided into elec
tion districts, collection districts, etc. . 

The circuit or territory within which a per
son may be compelled to appear. Cowell. Cir
cuit of authority ; province. Enc. Lond. 

-District attorney. The prosecuting officer of 
the United States government in each of the 
federal judicial districts. Also, under the 
state governments, the prosecuting officer who 
represents the state in each of its judicial dis
tricts. In some states, where the territory 
is divided, for judicial purposes, into sections 
called by some other name than "districts," 
the same officer is denominated "county at
torney" or "state's attorney." Smith v. 
Scranton, 3 C. P. Rep. (Pa.) 84 ;  State v. 
Salge, 2 Nev. 324. 

-District clerk. The clerk of a district court 
of either a state or the United States. 

-District courts. Courts of tJle United States, 
each having territorial jurisdiction over a 
district, which may . include a whole state or 
only part of it. Each of these courts is pre
sided over by one judge, who must reside 
within the . district. These courts have orig
inal jurisdiction over all admiralty and mari
time causes and all proceedings in bankrupt
cy, and over all penal and criminal matters 
cognizable under the laws of the United 
States, exclusive jurisdiction over which is 
not vested either in the supreme or circuit 
courts. Also inferior courts in Arizona Cal
ifornia, Oolorado, Connecticut, . Idaho, iowa, 
Kansas, Louisiana, Minnesota, Nebraska, 
Nevada, New Jersey, North Dakota, Ohio, 
Oklahoma., Texas, Utah, Wyoming, and Mon
tana, are also called "district courts." Their 
jurisdiction is for the most part similar to 
that of county courts (q. 1).). 

-District judge. The judge of a United States 
district court ; also, in some states, the judge 
of a district court of the state. 

-District parishes� . . Ecclesiastical divisions of 
parishes in EilgJAnd, for aU purposes of wor
,ship, and for the celebration of m.arriages, 
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christenings, churchings, and burials, formed 
at the instance of the queen's 6ommissioners 
for building new churches. See 3 Steph. 
Comm. 744. 

-District registry. By �he English judicature 
act, 1873, § 60, it is provided that to facilitate 
proceedings in country districts the crown 
may, from time to time, by order in council, 
create district registries, and appoint district 
registrars for the purpose 'of issuing writs 
of summons, and for other purposes. Docu
ments .. sealed in any such · district registry 
sball be received in evidence without further 
proof, (section 61 ;) and the district registrars 
may administer oaths or do other things as 
provided by rules or a special order of the 
court, (section 62.) Power, however, is given 
to a judge to remove proceedings from a dis
trict registry to the office of the high court. 
Section 65. . By order in council of 12th of 
August, 1875, a number of district registries 
ba ve been established in the places mention
ed in that order ; and the prothonotaries in 
Liverpool, Manchester, and Preston, the dis
trict registrar of the court of admiralty at  
Liverpool, and the county court registrars in 
the other places named, have been appointed 
district registrars. Wharton. 

As to "Fire," "Judicial," "Land," "Levee," 
"Mineral," "Mining," "Road," "School," and 
"Taxing," districts, see those titles. 

D I ST R I CT M ESSEN G E R  SERV I CE. The 
service is not that of a common carrier, but 
the furnishing of messengers to be used by 
the employer in any way in which they could 
be properly employed, in the course of which 
the messenger becomes for the time the serv
ant of the employer and the company is not 
liable for his dishonesty in the ordinary 
course of his employment unless there was 
failure to use proper care in his selection ' 
Haskell v. Messenger Co., 190 Mass. 189, 76 
N. E. 215, 2 L. R. A. (N. S.) 1091, 112 Am. St. 
Rep. 324, 5 Ann. Cas. 796. 

D I ST R I CT OF C O L U M B I A. A territory sit
uated on the Potomac river, and being the 
seat of government of the United States. It 
was originally ten miles square, and was 
composed of portions of Maryland and Vir
ginia ceded by those states to the United 
States ; but in 1846 the tract coming from 
Virginia was retroceded. Legally it is neither 
a state nor a territory, but is made subject, 
by the constitution, to the exclusive jurisdic
tion of �ongress. 

D I ST R I CT I O. Lat. A distress ; a distraint. 
Cowell. 

D I STR I NGAS. In English practice. A writ 
directed to the sheriff of the county in which 
a defendant resides, or has any goods or chat
tels, commanding him to di,strain . upon the 
goods and chattels of the defendant for .forty , 
shillings, in order to compel, his ap:pea.rance. 
� Stel)h. Comm. 567. ThiS mit.��es in- cases 
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where it is found impracticable to get at the 
defendant personally, so as to serve a sum
mons upon him. . Id. 

. A di8tringa8 is also used in equity, as the 
first process to compel the . appearance of a .  
corporation aggregate. St. 11 Geo. IV. and 1 
'Vm. IV. c. 36. 

A form of execution in the actions of deti
nue and assise of nuisance. Brooke, Abr. pI. 
26 ; Barnet v. Ihrie, 1 Rawle (Pa.) 44. 

D I STR I NGAS J U RAT O R ES. A writ com
manding the sheriff to have the bodies of the 
jurors, or to distrain them by their lands and 
goods, that they may appear upon the day ap
pointed. 3 Bl. Comm. 354. It issues at· the 
same time with the venire, though in theory 
afterwards, founded on the supposed neglect 
of the juror to attend. 3 Steph. Comm. 590. 

D I ST R I NGAS N U PE R  V I CE C O M  I TE M .  A 
writ to distrain the goods of one who lately 
filled the office of sheriff, to comJilel him to do 
some act which he ought to have done before 

, leaving the office ; as to bring in the body of 
a defendant, or to sell goods attached under 
a fl. fa. 

D ISTR I N GAS V I C E  C O M  I TE M .  A writ of 
distringa8, directed to the coroner, may be is
sued against a sheriff if he neglects to execute 
a writ of venditioni eaJpona8. Arch. Pro 584. 

D I STR I N G E R E. In feudal and old English 
law. To distrain ; to coerce or compel. Spel
man ; Calvin. 

D I STU RB. To throw into disorder ; to move 
from a state of rest or regular order ; to in
terrupt a settled state of, to throw out of 
course or order. People V. Malone, 156 App. 
Div. 10, 141 N. Y. S. 149, 150 ; Stinchcomb V. 
Oklahoma City, 81 Okl. 250, 19'8 P. 508, 510. 

D I ST U R BANCE. Any act causing annoy
ance, disquiet, agitation, or derangement to 
. another, or interrupting his peace, or interfer
ing with him in the pursuit of a lawful and 
.appropriate occupation or contrary to the 
usages of a sort of meeting and class of per
sons assembled that interferes with its due 
progress or irritates the as!sembly in whole or 
in part. Richardson V. State, 5 Tex. App. 
472 ; State V. Stuth, 11 Wash. 423, 39 P. 665 ; 
George V. George, 47 N. H. 33 ; Varney V. 
French, 19 N. H. 233 ; State V. Mancini, 91 Vt. 
507, 101 A' 581, 583. 

A wrong done to an incorporeal heredita
ment by hindering or disquieting the owner 
in the enjoyment of it. Finch, 187 ; 3 BI. 
Comm. 235. 

D I ST U R BANCE OF C O M M ON. The doing 
any act by which the right of another to his 
common is incommoded or diminished ; as 
where one who has no right of common puts 
his cattle into the land, or where one who 
has a right of common puts in cattle which 
are not commonable, or surcharges the com
mon ; or where the owner of the land, or other 
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person, incloses or otherwise obstructs it. 3 
BI. Comm. 237-241 ; 3 Steph. Comm. 511, 512. 

D I ST U R BA N CE O F  F RANCH I SE. The dis
turbing or incommoding a man in the lawful 
exercise of his franchise, whereby the profits 
ariSing from it are diminished. 3 Bl. Comm. 
236 ; 3 ·Steph. Comm. 510 ; 2 Cl'abb, Real Prop. 
p. 1074, § 2472a. 

D I ST U R BANCE O F· PATR O NAGE. The hin
drance or obstruction of a patron from pre
senting his clerk to a benefice. 3 BI. Comm. 
242 ; 3 Steph. Comm. 514. 

D ISTU R BANCE OF P U B LI C  OR R EL l G· 
I O US WORSH I P. Any acts or conduct which 
interfere with the peace and good order of an 
assembly of persons lawfully met together for 
religiOUS exercises. Lancaster V. State, 53 
Ala. 398, 25 Am. Rep. 625 ; Brown V. State, 46 
Ala. 183 ; McElroy V. State, 25 Tex. 507 ; Gad
dis V. State, 105 Neb. 303, 180 N. W. 590, 12 
A. L. R. 648 ; State V. Ramsay, 78 N. C. 448. 

. D I ST U R BAr,.JCE OF T EN U R E. In the law 
of tenure, dillturbance is where a stranger. 
by menaces, force, persuasion, or otherwise, 
ca uses a tenant to leave his tenancy ; this 
disturbance of tenure is an injury to the lord 
for which an action will lie. a Steph. Comm. 
414. 

D I STU RBANCE OF T H E  PEACE. Interrup
tion of the peace, quiet, and good order 'Of a 
neighborhood or community, particularly by 
unnecessary and distracting noises. City of 
St. Charles V. Meyer, 58 Mo. 89 ; Yokum v. 
State (Tex. Cr. App.) 21 S. W. 191. 

D I ST U RBANC E OF WAYS. This happens 
where a person who has a right of way over 
another's ground by grant or prescription is 
obstructed by inclosures or other obstacles, 
or by plowing across it, by which means he 
cannot enjoy his right of way, or at least in so 
commodious a manner as he might have done • 
3 BI. Comm. 241. 

D I ST U R BER. If a bishop refuse or neglect 
to examine or admit a patron's clerk, without 
reason assigned or notice given, he is styled 
a "disturber" by the law, and shall not have · 
any title to present by lapse ; for no man 
shall take advantage of his own wrong. 2 BI. 
Comm. 278. 

D I TCH. The word� "ditch" and "drain" have 
no technical or exact meaning. They both 
may mean a hollow space in me ground, nat
ural or artificial, where water is collected or 
passes off ; also, entire irrigation project. 
Goldthwait V. East Bridgewater, 5 Gray 
(Mass.) 64 ; Wetmore V. Fiske, 15 R. 1. 354, 5 
A. 375 ; U. S. V. Big Horn Land & Cattle Co. 
(C. C. A.) 17 F.(2d) 357, 364 ; Cairns v. Had
dock, 60 Cal. App. 83, 2'12 P. 222, 2.25 ; Wayne 
City Drainage Dist. V. Boggs, 262 Ill. 338, 104 
�. E. 676, 679 ; Dickey v. Bullock, 28 Wyo. 
265, 202 P. 1104, 11U5. 



DITCHING 

D I TC H I NG, D I K I N G, or T I L I NG. E,very 
kind of work necessary to convert parts of 
arid lands, particularly sagebrush lands, into 

farms and orchards,-the word "diking" as 
applied to arid regions implying a leveling of 
the land, and the term "clearing land" as ap
plied to arid regions covered with sagebrush 
meaning not only the removal or the destruc
tion of the brush but the plowing or breaking 
up of the roots as well. Craig v. Crystal Real
ty Co., 89 Or. 25, 173 P. 322, 324. 
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on the other side is a citizen of another state. 
When this is the basis of jurisdiction, all the 
persons on one side of the controversy must 
be citizens of different states from all the 
persons on the other side. Sewing Mach. Co.' s  
Case, 18 Wall. 553, 2 1  L .  Ed. 914 ; Mexican 
Cent. R. Co. v. Pinkney, 149 U. S. 194, 13 S. 
Ct. 859, 37 L. Ed. 699 ; Albert Pick & Co. v. 
Cass-Putnam Hotel Co. (D. C.) 41 F.(2d) 74 ; 
Soptich v. St. Joseph Nat. Croation Bene
ficiary Ass'n (D. C.) 34 F.(2d) 566. 

D I TES O USTER.  L. Fr. Say over. The D I VE RSO I NTU I TU. Lat. With a different 
form of awarding a re8pondea8 oU8ter, in the view, purpose, or design ; in a different view 
Year Books, M. 6 Edw. III. 49. or point of view ; by a different course or 

D I TTAY. In Scotch law. A technical term process. 1 W. BI. 89 ; 4 Kent Comm. 211, 
note. in civil law, signifying the matter of charge 

or ground of indictment against a person ac
cused of crime. Taking up dittay is obtain
ing informations and presentments of crime 
in order to trial. Skene, de Verb. Sign. ; Bell. 

D I VE RG E. To extend from a common point 
in different directions. Daylight Inv. Co. v. 
St. Louis Merchants' Bridge Terminal Ry. Co. 
(Mo. Sup.) 176 s. W. 7, 8. 

D I VERS. Various, several, sundry ; a col
lective term grouping a number of unspecified 
persons, objects, or acts. Com. v. Butts, 124 
Mass. 452 ; State v. Hodgson, 66 Vt. 134, 28 A. 
1089 ; Munro v. Alaire, 2 Caines (N. Y.) 326. 

D I V E RS I O N. A turning aside or altering the 
natural course of a thing. The term is chiefly 
applied to the unauthorized changing the 
course of a water course to the prejudice of a 
lower proprietor, or to unauthorized or illegal 
use of corporate funds. Merritt v. Parker, 1 
N. J. Law, 460 ; Parker v. G.riswold, 17 Conn. 
299, 42 Am. Dec. 739 ; Shamburger v. Scheur
rer (Tex. eiv. App.) 198 s. W. 1069, 10.72 ; 
Young v. Bierschenk, 199 Iowa, 309, 201 N. 
W. 591, 594. 

D I VE RS I TE D ES C O U RTS. A treatise on 
courts and their jurisdiction, written in 
French in the reign of Edward III. as is sup
posed, and by some attributed to Fitzherbert. 
It was first printed in 1525, and again in 1534. 
Crabb, Eng. Law, 330, 483. 

D I V E RS I TY. In criminal pleading. A plea 
by the prisoner in bar of execution, alleging 
that he is not the same who was attainted, 
upon which a jury is immediately impaneled 
to try the · collateral issue thus raised, viz., 
the identity of the person, and not wiliether 
he is guilty or' innocent, for that has been al
ready decided. 4 Bl. Comm. 396. 

D I V ERSO R I UM.  In old English law. A lodg
ing or inn. Townsh. PI. 38. 

D I VE RT. To turn aside ; to turn out of the 
way ; to alter the course of things. U suany 
applied to water-courses. Ang. Water-Cours
es, § 97 et seq. Sometimes to roads. 8 East, 
39'4. 

D I VES. In the practice of the EngJis:o. chan
cery division, "dives costs" are costs on the 
ordinary scale, as opIJ(>sed to the costs former
ly allowed to a successful pauper suing or 
defending in forma pauperi8, which consisted 
only of his costs out of pocket. Daniell, Ch. 
Pr. 43. 

D I VEST. Equivalent to devest, (q. 'V.) 

D I V EST I T I V E  FACT. Any act OT event that 
extinguisheS! or modifies a jural relation. 
Kocourek, Jural Relations (2d ed.) 17. 

D ivide et i m pera, cum radix et vertex im perii in  
obedienti u m  consensu rata sunt. 4 Inst. 35. 
Divide and govern, since the foundation and 
crown of empire are established in the con
sent of the obedient. 

D I V I D E N D. A fund to be divided. The 
share allotted to each of several persons en
titled to share in a division of profits or prop
erty. Thus, dividend may denote a fund set 
a part by a corporation out of its profits, to 
be apportioned among the shareholders, or 
the proportional amount falling to each. In 
bankruptcy or insolvency practice, a dividend 
is a proportional payment to the creditors out 
of the insolvent estate. State v. Comptroller 
of State, 54 N. J. Law, 135" 23 A. 122 ; Trus
tees of University v. North Carolina R. Co., 
76 N. O. 103, 2,2 Am. Rep. 671 ; De Koven v. 
Alsop, 205 Ill. 309, 68 N. E. 930, 63 L. R. A. 
587 ; Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep. 

D I VERS I TY O F  C I T I Z ENSH I P. A phrase 449 ; Cary v. Savings Union, 22 Wall. 38, 22 
used with reference to the jurisdiction of the L. Ed. 779 ; In re Ft. Wayne Electric Corp. 
federal courts, which, under the Constitution . (D. O.) 94 F, 109 ; In re Fielding (D. C.) 96 
(art. 3, §' 2) and Judicial Code" § 24 (28 USOA . F. 800 ; Indiana Veneer & Lumber Co. v. 
§ 41), extends to cases between citizens of Hageman, 57 Ind. App. 668, 105 N. E. 253, 256 ; 
different states, designating the condition ex- Chattanooga. Say. Bank v. Brewer (C. C. A.) 
isting when the party on one sidE' of a law- 17 F.(2d) 79, 80 ; Ih re Wilson'S Estate, 85 
suit is a citizen of one state, and the party Or. 604, 167 P. 580, 584 ;  In re Thompson's 
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Estate, 262 Pa. 278, 105 A. 273, 274 ; Jetrerson 
Banking Co. v. Trustees of Martin Institute, 
146 Ga. 383, 91 S. E. 463, 468 ; Young v. Ly
ons Milling Co., 124 Kan. 83, 257 .P . .  717, 719 ; 
Petty v. Hagan, 205 Ky. 264, 265 S. W. 787, 
789 ; Knight v. Alamo Mfg. Co., 190 Mich. 
223, 157 N. W. 24, 25, 6 A. L. R. 789 ; In r� 
Romney's Estate, 60 Utah, 173, 207 P. 139, 
143 ; Rossi v. Rex Consol. Mining 00., 108 
Wash. 296, 183 P. 120, 121 ; Sexton v. C. L. 
Percival Go., 189 Iowa, 586, 177 N. W. 83, 88 ;  
Wilder v. Trefry, 234 Mass. 470, 125 N. E. 
689 ; People v. White, 85 Oal. App. 2.41, 259 
P. 76, 81. 

"Dividends," common or preferred, are what 
shareholder earns from property without liability 
in case dividends are not paid. Commonwealth v. 
Philadelphia Rapid Transit Co.,  287 Fa. 190, 134 A. 
455, 458. 

I n  OIdl Engl ish Law 

DIVISA 

responding extent. �aufman v . . Charlottes
ville Woolen Mills Co., 93 V"a. 673, 25 S. E. 
1003 ; Thomas v. Gregg, 78 Md. 545, 28 A. 565, 
44 Am. St. Rep. 310. A stock dividend is not 
in the ordinary sense a dividend, which is a 
cash distribution to stockholders of profits on 
their investments, but rather it is an increase 
in the number of shares declared out of profits, 
the increased number representing exactly 
the same property as was represented by the 
smaller number of shares. Graves v. Graves, 
94 N. J. Eq. 268, 120 A. 420, 424 ; Booth v. 
Gross, Kelley & Co., 30 N. M. 465, 238 P. 
829, 831, 41 A. L. R. 868. It is really nothing 
more than a process in corporation book
keeping. Hayes v. St. Louis Union Trust Co. 
(Mo. Sup.) 29'8 S. W. 91, 98. 

D I V I D EN DA. In old records. An inden
ture ; one counterpart of an indenture. 

The term denotes one part of an indenture, D I V I NA R E.. Lat. To divine ; to conjecture 
(q. 1).) or guess ; to foretell. Divinatio, a conjectur-

Cumu lative Dividend ing or guessing. 

A dividend, usually preferred, which if not 
earned or paid, pursuant to agreement must 
be paid at some subsequent date. Lockwood 
v. General Abrasive Co., 205 N. Y. S. 511, 513, 
210 App. Div. 141 ; Spear v. Rockland-Rock
port Lime Co., 113 Me. 285, 93 A. 754, 756, 6 
A. L. R. 793 ; Johnson v. Johnson & Briggs, 
138 Va. 487, 122 S. E. 100, 102. 

Dividend Addition 

Something added to the policy in the form 
of paid-up- insurance, and does not mean un
apportioned assets or surplus. Jefferson v. 
New York Life Ins. Co., 151 Ky. 609, 152 S. 
W. 780, 783. 

Ex Dividend 

A phrase used by stock brokers, meaning 
that a sale of corporate stock doeg not carry 
with it the seller's right to receive his pro
portionate share of a dividend already de
clared and shortly payable. 

Preferred Oivid:end 

One paid on the preferred stock of a cor
poration ; a dividend paid to one class of 
shareholders in priority to that paid to an
other. Chaffee v. Railroad 00., 55 Vt. 129 ; 
Taft v. Railroad Co., 8 R. I. 310, 5 Am. Rep. 
575 ; Jefferson Banking Co. v. Trustees of 
Martin Institute, 146 Ga. 383, 91 S. E. 463, 
468. 

Scrip Dividend 

One paid in scrip, or in certificates of the 
ownership of a corresponding amount of cap
ital stock of the company thereafter to be 
issued. Bailey v. Railroad Co., 22 Wall. 604, 
22 L. Ed. 840. 

' 
Stock Dividend 

One paid in stock, that is, not in money, but 
in a proportional number of shares of the 
capital stock of the company, which is ordi
narily increased for this purpose to a cor� 

Divinatio, non  interpretatio e'st, qure o-m nino 
recedit a litera. That is  guessing, not inter
pretation, which altogether departs from the 
letter. Bac. Max. 18, (in reg. 3,) citing Yearb. 
3 Hen. VI. 20. 

D I V I NE LA WS. Those ascribed to ' God. 
Mayer v. Frobe, 40 W. Va. 246, 22 S. E. 58 ; 
Borden v. State, 11 Ark. 527, 44 Am. Dec. 217. 

D I V I N E  R I GHT O F  I{ I N GS. The right of a 
king to rule as posited by the patriarchal the
ory of government, especially under the doc� 
trine that no misconduct and no dispossession 
can forfeit the right of a monarch or his heirs 
to the throne, and to the obedience of the peo
ple. Webster, Diet. This theory "was in its 
origin directed, not against popular liberty, 
but against papal and ecclesiastical claims to 
supremacy in temporal as well as spiritual af
fairs." Figgis, "The Theory of the Divine 
Right of Kings." 

D I V I N E  SE.RV I C E. Divine service was the 
name of a feudal tenure, by which the ten
ants were obliged to do some special divine 
services in certain ; as to sing so many mass
es, to distribute such a sum in alms, and the 
like. (2 BI. Comm. 102 ; 1 Steph. Oomm. 
227.) It differed from tenure in frankalmOign, 
in this : that, in case of the tenure by divine 
service, the lord of whom the lands were 
holden might distrain for its nonperformance, 
whereas, in case of frankalmoign, the lord 
has no remedy by dietraint for neglect of the 
service, but merely a right of complaint to the 
visitor to correct it. Mozley & Whitley. 

D I V I SA. In old English law. A device, 
a ward, or decree ; also a devise ; also bounds 
or limits of division of a parish or farm, 
etc. Cowell. Also a court held on the bound
ary, in order to settle disputes of the tenants. 
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Divisibilis est semper dlvisib ills. A thing divis
ible may be forever divided. 

D I V I SI BLE. That which is susceptible of 
being divided. 

D I V I SI B L E  CONTRACT. One which is in its 
nature and purposes susceptible of division 
and apportionment, having two or more parts 
in:respect to matters and things contemplated 
and embraced by it, not necessarily dependent 
on each other nor intended by the parties so 
to be. Horseman v. Horseman, 43 Or. 83, 
72 P. 698 ; Orenstein v. Kahn, 13 Del. Ch. 376, 
119 A. 444, 446 ; Stavisky v. General Footwear 
Co. (City Ct. N. Y.) 185 N. Y. S. 760, 761. 

D I V I S I BLE O B L I GAT I O N'. See Obligation. 

D I V I SI BL E  OFF ENSE. One that includes 
one or more offenses of lower grade, e. g., 
murder includes assault, battery, assault with 
intent to kill, and other offenses. Williams v. 
State, 20 Ala. App . .  604, 104 So. 280, 281. 

D I V I SI M. In old EnglIsh law. Severally ; 
se}}arately. Bract. fol. 47. 

D I V I SI O N.  In English law. One O'f the 
smaller subdivisions of a county. Used in 
Lincolnshire as synonymous with "riding" in 
Yorkshire. 

DI V I SI ON OF OPI N I ON.  In the practice of 
appellate courts, this term denotes such a 
disagreement among the judges that there 
is not - a majority in favor of any one view, 
and hence no decision can be rendered O'n 
the case. But it sometimes also denotes a 
division into twO' classes, one of which may 
comprise a majority of the judges ; .as when 
we speak of a decision having pI'oceeded from 
a "divided court." 

D I V I SI O NAL COURTS. Courts in England, 
cO'nsisting of two or (in special cases) more 
judges of the high court of justice, sitting 
to' transact certain kinds of business which 
cannot be disposed of by one judge. 

D I V I SU M  I M PERI UM. Lat. A divided ju
risdiction. Applied, e. g., to the jurisdiction 
of courts of common law and equity over the 
same subject. 1 Kent, Comm. 366 ; 4 Steph. 
Comm. 9. 

D I V O R:CE. The legal separation of man and 
wife, effected, for cause, by the judgment, of 
a cO'urt, and either totally dissolving the mar
riage relation, or suspending its effects so 
far as concerns the cohabitation of the par
ties. ' Atherton v. Atherton, 181 U. S. 155, 
21 S. Ct. 544, 45 L. Ed. 794 ; Miller v. Miller, 
23 Cal. 355 ; Cast v. Cast, 1 Utah, 112 ; Orth
wein v. Germania Life Ins. Co. O'f City of 
New York, 261 Mo. 650, 170 S. W. 885, 890. 
Sometimes it includes "annulment." Millar 
v. Millar, 175 Oal. 797, 167 P. 394, 398, L. R. A. 
1918B, 415, Ann. Oas. - 1918E, 184 ; Kellogg 'V. 
Kellogg, 122 Misc. 734, 203 N. Y. S� 757, 765 ; 
Hart v. Hart, 198 IlL App. 555, 557. 
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The dissolution Is termed "divorce from the bond 
of matrimony," or, in the Latin form of the ex
pression, "a 1)incu�o matrimonii ; "  the suspension, 
"divorce from bed and board," "a men8a et thoro." 
The former divorce Pl1ts an end to the marriage ; 
the latter leaves it in full force. 2 Bish. Mar. & 
Div. § 225. 

The term "divorce" is now applied, in England, 
both to decrees of nullity and decrees of dissolu
tion of marriage, while in America it is ordinarily 
used only in cases of divorce a mensa or a Vincu�o. 
a decree of nullity of marriage being granted for 
the causes for which a divorce a 1)incu�() was for
merly obtainable in England. 

-Divorce a mensa et tho ro. A divorce from 
table and bed, or from bed and board. A par
tial or qualified divorce, by which the parties 
are separated and forbidden to live or cohabit 
together, without affecting the marriage it
self. 1 Bl. Comm. 440 ; 3 Bl. Comm. 94 ; 2 
Steph. Comm. 311 ; 2 Bish. Mar. & Div. § 225 ; 
Miller v. Clark, 23 Ind. 370 ; Rudolph v. Ru
dolph (Super. Buff.) 12 N. Y. Supp. 81 ; Zule 
V. Zule, 1 N. J. Eq. 99 ;  Atkeson v. Sovereign 
Camp, W. O. W., 90 Okl. 154, 216 P. 467, 471, 
32 A. L. R. 1108 ; McWilliams v. McWilliams, 
216 Ala. 16, 112 So. 318, 319 ; Ex parte State 
ex reI. Tissier, 214 Ala. 219, 106 So. 866, 868. 

-Divorce a vinculo m atrimoni i .  A divO'rce 
from the bond of marriage. A total divorce 
of husband and wife, dissolving the marriage 
tie, and relea$ing the parties wholly from 
their matrimonial obligations. 1 Bl. Comm. 
440 ; 2 Steph. Comm. 310, 311 ; 2 Bish. Mar. 
& Div. § 225 ; De Roche v. De Roche, 12 N. 
D. 17, 94 N. W. 770 ; Ex parte State ex reI. 
Tissier, 214 Ala. 219, 106 So. 866, 868. 

-Foreign d ivo rce. A divorce obtained out of 
the state or 'Country where the marriage was 
solemnized. 2 Kent, Comm. 106, et seq. 

-Lim ited d ivo·rce. A divorce from bed and 
board ; or a judicial separation of husband 
and wife not dissolving the marriage tie. 

-Divorce su it. A "divorce suit" is a civil 
proceeding founded on a matrimonial wrong, 
wherein the married parties are plaintiff and 
defendant, and the gO'vernment, or public, oc
cupies, without being mentioned in the plead
ings, the position of a third party, resulting 
in a triangle and otherwise sui generis action 
of tort. Grant v. Grant (Tex. Civ. App.) 286 
S. W. 647, 650 ; Gallemore v. Gallemore, 94 
Fla. 516, 114 So. 371, 372. 

D ivorti u m  dicitur a divertendo, quia vir d iverti
tu r ab uxore. Co. Litt. 235. Divorce is called 
from diver-tendo, because a · mau · is diverted 
from his wife. 

D I X I�M E. Fr. Tenth ; the tenth part. Ord. 
Mar. live 1, tit. 1, art. 9. 

I n  Old French Law 

An income tax payable to the crown. 
Steph. Lect. 809. 
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DO. Lat. I give. The ancient and aptest 
word of feoffment and of gift. 2 Bl. Comm. 
310, 316 ; Co. L1tt� 9. 

. . 

DO, D I CO, ADD I CO. Lat. I give, I say, I 
adjudge. Three words used in the Roman 
law, to express the extent of the civil juris
diction of the prretor. Do denoted that he 
gave or granted actions, exceptions, and judi
ces ; dieo, that he pronounced judgment ; ad
diao, that he adjudged the controverted prop
erty, or the goods of the debtor, etc., to the 
plaintiff. Mackeld. Rom. Law, § 39. 

DO, LEGO. Lat. I give, I !bequeath ; or I 
give and bequeath. The formal words of mak
ing a bequest or legacy, in the Roman law. 
Titio et Seio hominem Stiahum do, lego, I 
give and bequeath to Titius and Seius my 
man Stich us. lnst. 2, 20, 8, 30, 31� The ex
pression is literally retained in modern wills. 

D O  UT D ES. Lat. I give that you may give ; 
I give . [youl that you may give [me.] A 
formula in the civil law, constituting a gen
eral division under which those contracts 
(termed "innominate") were classed in which 
something was given by one party as a con
sideration for something given by the other. 
Dig. 19, 4 ;  Id. 19, 5, 5 ;  2 BI. Comm. 444. 

DO U T  FAC I AS. Lat. I give that you may 
do ; I give [youl that you may do or make 
[for me.] A formula in the civil law, under 
which those contracts were classed in which 
one party gave or agreed to give money, in 
consideration the other party did or perform
ed certain work. Dig. 19, 5, 5 ;  2 Bl. Comm. 
444. 

In this and the foregoing phrase, the conjunction 
"ut" is not to be taken as the technical means of 
expressing a consideration. In the Roman usage, 
this word imported a modus, that is, a qualification ; 
while a consideration ( ca1tSa) was more aptly ex
pressed by the word "quia." 

D O C I MAS I A  P U LM O N U M. In medical juris
prudence. The hydrostatic test used chiefly 
hi cases of alleged infanticide to determine 
whether the child was born alive or dead. 
See Hydrostatic Test. 

D O C l{, v. To curtail or diminish, as to dock 
an entail. 

D O C K, n. The cage or inclosed space in a 
criminal court where prisoners stand when 
brought in for trial. 

The space, in a river or harbor, inclosed 
between two wharves. City of Boston v. Le
craw, 17 How. 434, 15 L. Ed. 118 ; Bingham 
v. Doane, 9 Ohio, 167. 

A slip or waterway extending between two 
piers or projecting wharfs for the reception 
of ships, sometimes including the piers them
selves. Wescott v. American Creosoting Co., 
86 N. J. Eq. 104, 97 A. 493, 494. 

"A dock is an artificial basin in connection with 
a harbor, used for the reception of vessels in the 

taking on. or . discharging of their cargoes, and 
provided with gates for preventing the rise and 
fall of the waters occasioned by the tides, and 
keeping a uniform level withIn the docks." Perry 
v. Haines, 191 U. S. 17, 24 S. Ct. 8, 48 L. Ed. 73. 

DOCKAGE. A charge against vessels for the 
privilege of mooring to the wharves or in the 
slips. People v. Roberts, 92 Cal. 659, 28 Pac. 
689. A pecuniary compensation for the use 
of a dock while a vessel is undergoing repairs. 
Ives v. The Buckeye State, 13 Fed. Cas. 184 ; 
The Indomalble (0. C. A.) 279 F. 827, 831 ; 
Wilkens v. Trafikaktiebolaget Grangesberg 
Okelosund (C. C. A.) 10 F.(2d) 129, 131. 

D O C K-MASTER. An officer invested with 
powers within the docks, and a certain dis
tance therefrom, to direct the. mooring and 
removing of ships, so as to prevent obstruc
tion to the dock entrances. Mozley & White
ley. 

D O C K  WARRANT. In English law. A war
rant given by dock-owners to the owner of 
merchandise imported and warehoused on the 
dock, upon the faith of the bills of lading, as 
a recognition of his title to the goods. It is 
a negotiable instrument. Pull. Port of Lon
don, p. 375. 

D O C I{ ET, v. To abstract and enter in a book. 
3 Bl. Comm. 397, 398. To make a brief entry 
of any proceeding in a court of justice in the 
docket. 

D O C KET, n. A minute, abstract, or brief en
try ; or the book containing such entries. 
A small piece of paper or parchment having 
the effect of a larger. Blount. 

I n  Practice 

A formal record, entered in brief, of the 
proceedings in a court of justice. 

A ibook containing an entry in 'brief of all 
the important acts done in court in the con
duct of each case, from its inception to its 
conclusion. Pub. St. Mass. 1882, p. 1290. 

The name of "docket" or "trial docket" is 
sometimes given to the list or calendar of 
causes set to be tried at a specified term, pre
pared by the clerks for the us'e of the court 
and bar. 

I< inds of Dockets 

An appea1"atwe docket is one in which the 
appearances in actions are entered, contain
ing also a brief abstract of the successive 
steps in each action. A bar docket is an un
official paper consisting of a transcript of the 
docket for a term of court, printed for dis
tribution to members of the bar. Gifford v. 
Cole, 57 Iowa, 272, 10 N. W. 672. An execu
tion docket is a list of the executions sued 
out or pending in the sheriff's office. A judg
ment docket is a list or docket of the judg
ments entered in a given court, methodically 
kept by the clerk or other proper officer, open 
to public inspection, and intended to afford 
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official notice to interested parties of the ex- D O C U M ENT. An instrument on which is 
istence or lien of judgments. recorded, by means of letters, figures, or 

I n  General 

-Docket fee. An attorney's fee, of a fixed 
sum, chargeable with or as a part of the costs 
of the action, for the attorney of the success
ful party ; so called because chargeable on the 
docket, not as a fee for making docket en
tries. Bank v. Neill, 13 Mont. 377, 34 Pac. 
180 ; Goodyear v. Sawyer (C. C.) 17 Fed. 2. 

-Docket, striking a. A phrase formerly used 
in English bankruptcy practice. It referred 
to the entry of certain papers at the bankrupt
cy offi'ce, preliminary to the prosecution of the 
fiat against a trader who had become bank
rupt. These papers consisted of the affidavit, 
the -bond, and the petition of the creditor, 
and their object was to obtain from the lord 
chancellor his fiat, authorizing the petitioner 
to prosecute his complaint against the bank
rupt in the ,bankruptcy courts. Brown. 

marks, matter which may be evidentially 
used. In this: sense the term "document" 
applies to writings ; to words printed, litho
graphed, or photographed ;  to seals, plates, 
or stones on which inscriptions are cut or en
graved ; to photographs and pictures ; to 
maps or plans. The inscription may be on 
stone or gems, or on wood, as well as! on pa
per or parchment. 1 Whart. Ev. § 614 ; John
son Steel Street-Rail Co. v. North Branch 
Steel Co. (C. C.) 48 F. 194 ; Arnold v. Water 
00., 18 R. I. 189, 26 A. 55, 19 L. R. A. 602 ; 
Hayden v. Van Cortlandt, 32 N. Y. S. 507, 84 
Hun, 150. It has various statutory mean
ings. Hays v. Hinkle (Tex. Civ. App.) 193 
S. W. 153, 155 ; Cohn v. U. S. (C. O. A.) 258 
F. 355, 361 ;  Smith v. Lingelbach, 177 Wis. 
170, 187 N. ".,.. 1007, 100'8 ; Broadway Furni
ture Co. v. Superior Court (R. I.) 123 A. 566" 
567 ;  Cudahy ,Packing Co. v. U. s. (0. C. A.) 
15 F.(2d) 133, 135 ; Paola v. Porter Bros., 205 

DOCI(MASTE RS. Officers appointed to di-
N. Y. S. 281-283, 209 App. Div. 716 ; Jordan 
v. Logia Suprema de la Alianza Hispano

reet the mooring of ships, so as to prevent the Americana, 23 Ariz. 584, 206 P. 162, 163, 24 
obstruction of dock entrances. A. L. R. 974. 

DOCTOR, 'V. To prescribe or treat medically In the plural, the deeds, agreements, title-

or to treat as a doctor or phYSician. Haines papers, letters, receipts, and. other written in
v. Indiana Trust Co., 95 Ind. App. 651, 131 struments used to prove a fact. 

N. E. 89, 91. I n the Civil Law 

Evidence delivered in the forms estab
lished by law, of whateveT nature such evi
dence may be. The term is, however, applied 
principally to the testimony of witnesses. 
Sav. Dr. Rom. § 165. 

I n  General 

-Ancient docu ments. Deeds, wills, and other 
writings more than thirty years old are so 
called ; they are presumed to be genuine with
out express proof, when coming from the 
proper custody. 

DOCTOR, n. A learned man ; one qualified 
to give instruction of the higher order in a 
science or art ; particularly, one who has re
ceived the highest academical degree in his 
art or faculty, as, a doctor of laws, medicine, 
or theology. In colloquial language, how
ever, the term is practically restricted to 
practitioners of medicine. Harrison v. State, 
102 Ala. 170, 15 South. 5,63 ; State v. Mc
Knight, 131 N. C. 717, 42 S. E. 580, 59 L. R. 
A. 187 ; Commonwealth v. New England Col
lege of Chiropractic, 221 Mass. 190, 108 N. 
E. 895, 897 ; Gorsi v. Maretzek, 4 E,. D. Smith 
(N. Y.) 1. -Foreign document. One which was prepared 

or executed in, or which comes from, a foreign 
The title of a state or country. D O CTO R AND ST U D ENT. 

work written by .st. Germain in the reign of 
Henry VIII. in which many principles of the 
common law are discussed in a popular man
ner. It is in the form of a dialogue between 
a doctor of divinity and a student in law, 
and has always been considered a book of 
merit and authority. 1 Kent, Comm. 504 ; 
Cra.bb, Eng. Law, 482. 

-Judicial do(}u ments. Proceedings relating to 
litigation. They are divided into (1) judg
ments, decrees, and verdicts ; (2) depositions, 
examinations, and inquisitions taken in the 
course of a legal process ; (3) writs, warrants, 
pleadings, etc., which are incident to any ju
dicial proceedings. See 1 Starkie, Ev. 252. 

-Publ ic docu ment. A state papBr, or other 
DOCTORS' CO M MO NS. An institution near instrument of public importance or interest, 
St. Paul's Churchyard, in London, where, for issued or published by authority of congress 
a long time previous to 1857, the ecclesiastical or a state legislature. Also any document or 
and admiralty courts used to be held. record, evidencing or connected with the pub-

DOCTR I N E. A rule, principle, theory, or lic business or the administration of public 

tenet of the law ; as, the doCtrine of merger, affairs, preserved in or issued by any depart� 

the doctrine of relation, etc. ment of the government. See Hammatt v. 
Emerson, 27 Me. 335, 46 Am. Dec. 598. . One 

DOCT R INAL I NT ERPRETAT I ON. See In- of the publications printed b� order of con· 
terpretation. gress- or either house thereof. McCall v. u.. 
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S., 1 Dak. 828, 46 N. W. 608. Broadly, any 
document open to public inspection. Flint T. 
StO'ne Tracy Co., 220 U. S. 107, 31 S. Ct. 342, 
55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

-Documentary evidence. Sp.ch evidence as is 
furnished by written instruments, inscrip
tions, documents . of all kinds, and also any 
inanimate objects admissible for the purpose, 
as distinguished from "oral" evidence, or that 
delivered by human beings viva voce. 

D O D RANS. Lat. In Roman law. A sub
division of the as, cQntaining nine uneim; the 
proportion ' of ' nine-twelfths, or three-fourths. 
2 Bl. Comm. 462, note. 

D O E, J O H N. The name of the fictitious plain
tiff in the action Qf ejectment. 3 Steph. 
Comm. 618. 

D O E D-BANA. In Saxon law. The actual 
perpetrator of a homicide. 

D O ER. In Scotch law. An agent or attorney. 
1 Kames, Eq. 325. 

D O G-D RAW. In old forest law. The mani
fest deprehension of an Qffender against veni
son in a forest, when he was found drawing 
after a deer by the scent of a hound led in 
his hand ; or where a person had wounded a 
deer Qr wild beast, by shQoting at him, or oth
erwise, and was caught with a dog drawing 
after him to receive the same. ManwQod, FDr
est Law, 2, c. 8. 

D O G-LAT I N. The Latin of illiterate per
sons ; Latin words put together on the Eng
lish grammatical system. 

DOGGER. In maritime law. A light ship 
Qr vessel ; (logger-fish, fish brQught in ships. 
Cowell. 

DOGG E R-M EN. Fishermen that belong to' 
dogger-ships. 

DOG MA. In the civil law. A word occasion
ally used as descriptive of an ordinance of 
the senate. See Nov. 2, 1, 1 ;  Dig. 27, 1, 6. 

D O I N G. The formal word by which services 
were reserved and expressed in old convey
ances ; as "rendering" (reddendo) was expres
sive of rent. Perk. c. 10, §§ 625, 635, 638. 

D O I N G B US I N ESS. Within the meaning of 
statutes pertaining to' service of process on 
foreign corporations, equivalent to' conducting 
or managing business. Wichita Film & Sup'
ply Co. v. Yale, 194 Mo. App. 60, 184 S. vV'. 
119. A foreign corporation is "doing busi
ness" within a state, making it amenable to' 
process therein, if it does businessi therein 
in such a manner as: to' warrant the inference 
that it is present there ; Oannon Mfg. CO'. v. 
Cudahy Packing Co. (D. C.) 292 F. 169, 171 ; 
O'r that it has subjected itself to the jurisdic
tion and laws in which the service is made ; 
W . ."(. Armstrong CO'. v. New YQrk Cent. & 
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H. R. R. Co., '129 Minn. 104, 151 N. W. 917, 
919, L. R. A. 1916E, 232, Ann. Cas: 1916E, 335 ; 
Smithson v. Roneo (D. C.) 231 F. 349, 352 ; 
Shambe v. Delaware & H. R. Co., 288 Pa. 240, 
135 A. 755, 757. Tthe dQing of business is the 
exercise in the state Qf SQme of the ordinary 
functions for which the corporatiQn was Qr
ganized. DaviS! & WQrrell v. General MQ
tQrs Acceptance Corporation, 153 Ark. 626, 
241 S. W. 44, 46 ; State v. Superior Court O'f 
Yakima County, 136 Wash. 653, 241 P. 303, 
304 ; Hoffstater v. Jewell, 33 Idaho, 439, 196 
.P. 194, 195. What CQnstitutes "dQing busi
ness" depends O'n the facts in each particular 
case. Walton N. MQore Dry Goods Co. v. 
Commercial Industrial Co. (C. C. A.) 282 }j'. 
21, 25. The activities of the corporation, how
ever, must represent a more or less CQntinu
QUS effort ; Knapp v. Bullock Tractor CO'. (D. 
C,) 2,42 F. 543, 5,50 ; Lloyd Thomas CO'. v. 
Grosvenor, 144 Tenn. -347, 233 S. W. 669, 670 ; 
Ruff v. Manhattan Oil CO'. of Delaware, 172 
Minn. 585, 216 N. W. 331, 332 ; Johnson v. 
Oass & Emerson, 91 Vt. 103, 99' A. 633, 635 ; 
Qr be of a systematic and regular nature ; 
Cunningham v. Mellin's Food Co. Qf North 
America, 2001 N. Y. S. 17, 18, 121 Misc. 353 ; 
Home Lumber Co. v. Hopkins, 107 Kan. 153. 
190 P. 601, 6005, 10 A. L. R. 879. The trans. 
action of single piece of busines.s is not 
enough. State v. Second Judicial District 
Court in and for Was/hoe County, 48 Nev. 
53, 226 P. 11006 ; Dover Lumber Co. v. Whit
comb, 54 Mont. 141, 168 P. 947, 950 ; Cockburn 
v. Kinsley, 25 0010. App. 89, 135, P. 1112., 1116 ; 
Interstate Const. Co. v. Lakeview Ganal Co., 
31 ·Wyo. 191, 224 P. 850, 852 ; Wood & Selick 
v. American Grocery Co., 96 N. J. Law, 218, 
114 A. 756, 757 ; NQrth Dakota Realty & Inv. 
Co. v. Abel, 85 Ind. App. 563, 155 N. E. 46, 48 ; 
Brioschi-Minuti Co. v. Elson-Williams Const. 
CQ., 41 N. D. 628, 172 N. W. 239, 240 ; Ander
son v. Morris & E. R. Co. (C. O. A.) 216 F. 
83, 87. Contra, Tripp State Bank of Tripp v. 
J erke, 45 S. D. 448, 188 N. W. 314, 315 ; Boddy 
v. Continental Inv. CQ., 18 Ala. App. 65, 88 So. 
294, 295 ; Buhler v. E. T. Burrowes 00'. (Tex. 
Oiv. App.) 17rs. W. 791, 793 (but see Tyler v. 
CQnsolidated Portrait Frame Co'. [Tex. Civ. 
App.] 191 S. W. 7100). 

D O I Ti< I N, or D O l T. A base cQin of small 
value, prohibited by St. 3 Hen. V. c. 1. We 
still retain the phrase, in the common say
ing, when we would undervalue a man, that 
he is not wO'rth a dait. Jacob. 

DO LE. A part, share, or portion, as of a 
meadow. To "dole out" anything is to deal 
or distribute in small portions. Holthouse. 

I n Scotch Law 

Oriminal intent ; evil design. Bell, Diet. 
voc .. _ "Crime." 

D O LEANCE.
· 

A peculiar appeal in the Chan
nel Islands. It is a personal charge against 
a jud1cial officer, either of miscQnduct or of 
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negligence. L. R. 6 P. C. 155. It still exists 
in a modified form. 14 R. 5 A. C. 348. See 
48 L. Jour. 281. 

DOLES, or D O O LS. Slips of pasture left 
between the furrows of plowed land. 

D O LG. Sax. A wound. Spelman. 

OO LG-BOTE. A recompense for a scar or 
wound. Cowell. 

D O L I .  Lat. See Dolus. 

D O LLAR. The unit employed in the United 
States in calculating money values. It is 
coined both in gold and silver, and is of the 
value of one hundred cents. Thompson v. 
State, 90 Tex. Cr. R. 125, 234 S. W. 406, 408. 

D O LO.  In Spanish law. Bad or mischie
vous design. White, New Recop. b. 1, tit. 1, c. 
1, § 3. 

0010 facit qu i  petit quod redditurus est. He 
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attack, or for another permissible purpose, as 
when one dissembles the truth to prevent a 
luI1atic from injuring himself or others. The 
latter exists where one intentionally mis
leads another or takes advantage of another's 
error wrongfully" by any form of deception, 
fraud, or cheating. Mackeld. Rom. Law, § 
179 ; Broom, Max. 349 ; 2 Kent, Oomm. 560, 
note. 

-Dolus dans loou m co,ntractui. . Fraud (or de
ceit) giving rise to the contract ; that is, a 
fraudulent misrepresentation made by one of 
the parties to the contract, and relied upon by 
the other, and which was actuany instrument
al in inducing the latter to enter into the con
tract. 

-Doli capax. Capable of malice or criminal 
intention ; having sufficient discretion and 
intelligence to distinguish between right and 
wrong, and so to become amenable to the 
criminal laws. 

acts with guile who demands that which he -Doli incapax. Incapable of criminal inten
will have to return. Broom, Max. 346. tion or malice ; not of the age of discretion ; 

not possessed of sufficient dis.cretion and in
Dolo  malo pactum se non servaturum. Dig. telligence to distinguish between right and . 
2, 14, 7, § 9. An agreement induced by fraud wrong to the extent of being criminally re-cannot stand. sponsible for his actions. 
Oolosus versatur in generali bus. A person 
intending to deceive deals in general terms. 
Wing. Max. 636 ; 2 Coke, 34a ; 6 Clark & F. 
699 ; Broom, Max. 289. 

Dolus aueto,ris non nocet successori. The 
fraud of a predecessor prejudices not his suc
(."essor. 

Dolus circuitu non p u rgatu r. Fraud is not 
Dolum ex ind iciis p,erspiCluis probari convenit. purged by circuity. Bac. Max. 4 ;  Broom, 
Fraud should be proved by clear tokens. Max. 228. 
Code, 2, 21, 6 ;  1 Story, Cont. § 625. 

Dolus est m achinatio, cum al i ud  dissim:ulat 
D O LUS. In the civil law. Guile ; deceit- aliud agit. Lane, 47. Deceit is an artifice, 
fulness ; malioCious, fraud. A fraudulent ad- since it pretends one thing and does another. 
dress or trick used to deceive some one ; a 
fraud. Dig. 4, 3, 1. Any subtle contrivance 
by wo:rds or acts with a design to circumvent. 
2 Kent, Comm. 560 ; Code, 2, 21. 

Such acts or omissions as operate as a de
ception upon the other party, or violate the 

Dolus et f .. aus nemin i  patrocinentur, (pat .. oci. 
n ari debent.) Deceit and fraud shall excuse 
or benefit no man. Yearb. 14 Hen. VIII. 8 ;  
Best, Ev. p. 469, § 428 ; 1 Story, Eq. Jur. § 
395. 

just confidence reposed by him, whether there Dolus latet in general ibus. Fraud lurks in 
,be a deceitful intent (malu8 a.nimus) or not. generalities. Tray. Lat. Max. 162. 
Poth. Traite de Depot, nn. 23, 27 ; Story, 
Bailm. § 20a; 2 Kent, Comm. 506, note. Dotus versatur in generalibus. Fraud deals 

Fraud, willfulness, or intentionality. In in generalities. 2 Coke, 34a; 3 Coke, 81a. 
that use it is opposed to culpa, which is negli
gence merely, in greater or less degree. The 
policy of the law may sometimes treat ex
treme culpa as if it were dolu8, upon the 
maxim culpa dolo comparatur. A person is 
always liable for dolu8 producing damage, 
but not always for culpa producing damage, 
even though extreme, e. g., a depositary is 
only liable for doluS, and not for negligence. 
Brown. 

. 

-Dolus bon us, dolus malus. 'In a wide sense, 
the Roman law distinguishes between "good," 
or rather "permissible" doZu8 and "bad" or 
fraudulent dolus. The former is justifiable or 
allowable deceit ; it is that which a man may 
�mploy in ·  self�defense against an ·  unlawful 

DOM.  P ROe. An abbreviation of Dom-u8 Pro
cerum or Domo Proae1·um; the house of lords 
in England. Sometimes expressed by the let
ters D. P. 
D O MA I N. The complete and absolute own
ership of land ; a paramount and individual 
right of property in land. People v. Shearer, 
30 Cal. 658. Also the real estate so owned. 
The inherent sovereign power claimed by the 
legislature of a state, of controlling private 
property for public uses, is termed the "right 
of eminent 'domain." 2 Kent, Comm. 339. 
See Eminent Domain. 

A distinction has been made between "propertr" 
aDd "domain." The former Is said'to be that. qual-
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Ity which Is conceivec! to be In the thing Itself, 
considered as belonging to such or such person, 
exclusively of all others. By the 'latter is under
stood that right which the owner has of disposing 
of the thing. Hence "domain" and' "property" are 
said to be correlative terms. The one is the ac
tive right to dispose of ; the other a passive quality 
which follows the thing and places it at the disposi
tion of the owner. 3 Toullier, no. 83. 

National Do main 

A term sQmetimes applied to' the aggregate 
of the property owned directly by a nation. 
my. Code La. art. 486. 

P u blic Domai n  

This term embraces all land's, the title to' 
which is in the United States, including as 
well land occupied for the purposes of federal 
buildings, arsenals, dock-yards, letc., as land 
of an agricultural or mineral character not 
yet granted to private owners. Barker v. 
Harvey, 21 S. Ct. 600, 181 U. S. 481, 45 L. 
Ed. 963 ; Day Land & Cattle Co. v. State, 68 
Tex. 526, 4 S. W. 865. 

D O M B EC, D O M B OC. (Sax. From dom, judg
ment, and bec, boc, a book.) Dome-book 0'1' 
doom-book. A name given among the Saxons 
to' a code of laws. Several of the Saxon kings 
published domboc8, but the most important 
one was that attributed to Alfred. Crabb, 
Oom. Law, 7. This is sometimes confounded 
with the celebrated Domesday-Book. See 
Dome-Book ; Domesday. 

D O M E. (Sax.) Doom ; sentence ; judgment. 
An oath. The homager's Qath in the ' black 
book Qf Hereford. Blount. 

D O M E-BOOK. A book or code said to' have 
been cQmpiled under the direction of Alfred, 
for the general use of the whole kingdom of 

.England ; cQntaining, as is supposed, the 
principal maxims of the common law, the 
penalties for misdemeanors, and the forms 
of judi�ial proceedings. It is said to' have 
been extant sO' late as the reign of Edward 
IV., but is now lost. 1 Bl. Comm. 64, 65. 

D O M ESDAY, D O M ESDAY-BOOK. (Sax.) 
An ancient record made in the time of Wil
liam the Conqneror, and now remaining in 
the English exchequer, consisting of two 
volumes of unequal size, containing minute 
and accurate surveys of the lands in England. 
2 Bl. CQmm. 49, 50. . The work was begun by 
five justices in ea,ch county in 1081, and 
finished in 1086. 

D O M ES M E N. (Sax.) An inferior kind of 
judges. Men appointed to doom (judge) in 
matters in controversy. Cowell. Suitors in 
a court af a manor in ancient demesne, who 
are judges there. Blount ; Whishaw ; Termes 
de la Ley. 

D O M EST I C, . ft.. A domestic, or, in full, 
domestic servant, is a servant who resides in 
the same house with the master. The term 

DOl'dIOILE 

does nOt extend to workmen or laborers em
ployed out of doors. Ex parte Meason, 5 Bin. 
(Pa.) 167 ; Richardson v. State, 43 Tex. 456 ; 
Wakefield v. State. 41 Tex. 556. 

The Louisiana Civil Code enumerates as domestics 
those who receive wages and stay in the house of 
the person paying and employing them, for his 
own service or that of his family ; such as valets, 
footmen, cooks, butlers, and others who reside in 
the house. Persons employed in public houses are 
not included. Cook v. Dodge, 6 La. Ann. 276. 

The term is sometimes extended, however, to in
clude servants who do not reside in the same house 
as the master. Catto v. Plant, 106 Conn. 236, 137 A. 
764, 766 (gardener) ; Douglas v. State, 88 Tex. Cr. 
R. 295, 225 S.  W. 536, 538 (house porter) . 

D O M EST I C, adj. Pertaining, belonging, o r  
relating t o  a home, a domicile, o r  t o  the place 
Qf birth, origin, creation, or transaction. Cat
to v. Plant, 106 Conn. 236, 137 A. 764, 765 ; 
People v. Palasz, 158 N. W. 166, 167, 191 Mich. 
556 ; Henderson v. Shreveport Gas, Electric
Light & Power Co., 134 La. 39, 6-3 SQ. 616, 618, 
51 L. R. A. (N. S.) 448 ; In re Shelar (D. C.) 
21 F.(2d) 136, 138. 

-Do mestio animals. Such as are habituated 
to live in or about the habitations of men, or 
such as contribute to the support of a family 
or the wealth Qf the cQmmunity. This term 
includes horses, (State v. Gould, 26 W. Va. 
264 ; Osborn v. Lenox, 2 Al1en [Mass.] 207,) 
but may or may not include dogs. See Wilcox 
v. State, 101 Ga. 593, 28 S. E. 981, 39 L. R. 
A. 709 ; State v. Harriman, 75 Me. 562, 46-
Am. Rep. 423,; Hurley v. State, 30 Tex. App.-
333, 117 S. 'V. 455, 28 Am. St. Rep. 916 ; Thurs
ton V. Carter, 112 Me. 361, 92 A. 295, L. R. A. 
1915C, 359, Ann. Cas. 1917 A, 389. 

-Domestio courts. Those existing and hav
ing jurisdiction at the place of the party's 
residence or domicile. Dickinson v. Railroad 
Co., 7 W. Va. 417. 

As to domestic "AdministratQrs," "Attach
ment," "Bill of Exchange," "CDmmerce,'" 
"Corporations," "Creditors," "Factors," "Fix
tures," " Judgment," and "Manufactures," see
thQse titles. 

D O M EST I C US. In old European law. A 
senescha.l, steward, or major domo ; a judge's 
assistant ; an assessor, (q. 'V.) Spelman. 

D O M I CELLA. In old English law. A 
damsel. Fleta, lib. 1, c. 20, § 80. 
DO M I C E L LUS. In old English law. A bet
ter sort of servant in monasteries ; also an 
appellation of a king's bastard. 

D O M I C I LE. That place where a man has his: 
true, fixed, and permanent home and princi
pal establishment, and to which whenever he
is absent he has the intention of returning. 
White v. Crawford, 10 Mass. 188 ; Tanner v. 
King, 11 La. 175 ; Crawford v. Wpson, 4 Barb. 
(N. Y.) 505 ; White v. Brown, Wall. Jr. 217" 
Fed. Cas. No. 17,538 ; Horne v. Horne, 31 N. 
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C. 99 ; Holliman's Heirs v. Peebles, 1 Tex. 
673 ; Hairston v. Hairston, 27 Miss. 704, 61 
Am. Dec. 530 ; Chaine v. Wilson, 1 Bosw. (N. 
Y.) 673 ; Hayes v. Hayes, 74 Ill. 312 ; Ander
son v. Anderson; 42 Vt. 350, 1 Am. Rep. 334 ; 
Pope v. Pope, 116 Ok!. 188, 243 P. 962, 964 ; In 
re Colburn's Estate, 186 Iowa, 590, 173 N. W. 
35, 36 ; U. S. v. Curran (0. O. A.) 299 F. 206, 
209 ; Clay v. Olay, 134 Miss. 658, 99 So. 818 ; 
Mudge v. Mudge, 111 Neb. 403, 196 N. W. 706 ; 
Miller v. Miller, 67 Or. 359, 136 P. 15, 16 ; 
Spielman v. Spielman, 144 Wash. 421, 258 P. 
37, 38. 

That place in which a man has voluntarily 
fixed the habitation of himself and family, 
not for a mere special or temporary purpose, 
but with the present intention of making a 
permanent home, for an unlimited or indefi
nite period. In re Garneau, 127 F. 677, 62 
C. C. A. 403 ; 28 L. J. Oh. 361, 366 ; Mac
Leod v. Stelle, 43 Idaho, 64, 249 P. 254, 256 ; 
Steckel v. Steckel, 118 Va. 198, 86 S. E. 833. 

In international law, a residence at a par
ticular place, accompanied with positive or 
presumptive proof of an intention to continue 
there for an unlimited time. State v. Collec
tor of Bordentown, 32 N. J. Law, 192 ; 
Graham v. Graham, 9 N. D. 88, 81 N. W. 44 ; 
Phillimore, Int. Law 49. 

The place where a person has fixed his habitation 
and has a permanent residence, without any p-resent 
intention of removing therefrom. Crawford v. Wil
son, 4 Barb. (N. Y.) 504, 520 ; Holyoke v. Holyoke's 
Estate 110 Me. 469, 87 A. 40 ;  [1892] 3 Ch. 180 ; 
Story, 

'
Cond. L. § 43 ; Hindman's Appeal, 85 Pa. 466 ; 

Connolly v. Connolly, 33 S. D. 346, 146 N. W. 581, 
582. 

The established, fixed, permanent, or ordinary 
dwelling-place or place of residence of a person, as 
distinguished from his temporary and transient, 
though actual, place of residence. It is his legal 
residence, as distinguished from his temporary place 
of abode ; or  his home, as distinguished from a 
place to which business or pleasure may temporarily 
call him. Salem v. Lyme, 29 Conn. 74 ; Towson v. 
'rowson, 126 Va. 640, 102 S. E. 48, 52. 

"Citizenship," "habitancy," and "residence" are 
severally words which in the particular case may 
mean precisely the same as domicile. Borland v. 
, Boston, 132 Mass. 89 ; Isham v. Gibbons, 1 Bradf. 
Surr. (N. Y. ) 70 ; Del Hoyo v. Brundred, 20 N. 
3. L. 328 ; Bartlett v. Brisbane, 2 Rich. (S. C . )  
489 ; Moore v. Wilkins, 1 0  N. H. 452 ; Cooper v. 
Galbraith, 3 Wash. C. C. 555, Fed. Cas. No. 3,193 ; 
Crawford v. Wilson, 4 Barb. ( N. Y. ) 505 ; Holmes 
v. Greene, 7 Gray (Mass. ) 299 ; Church v. Cross
man, 49 Iowa, 447 ; Ex parte White (D. C.) 228 F. 
88, 91 ; Petition of Oganesoff ( D. C.) 20 F. (2d) 
978, 980 ; Reubelmann v. Reubelmann, 38 Idaho, 159, 
220 P. 404, 405 ; Gluc v. Klein, 226 Mich. 175, 197 
N. W: 691, 692 ; ' Croop v. Walton, 199 Ind. 262, 
157 N. E. 275, 276, 53 A. L. R. 1386 ; United States 
v. Rockteschell (C. C. A. ) 208 F. 530, 532. ; Walker 
v. Walker, 125 Md. 649, 94 A. 346, 351, Ann. Cas. 
1916B, 934 ; Barrow v. Barrow, 160 La. 91, 106 So. 
705, 707. 

"Domicile" and "residence," however, are ,fre
quently distinguished, in that domicile is the home, 
the fixed place of habitation ; while residence is a 
transient place> of dwelling. Bartlett v. New York. 
I) Sandf. (N. Y.) 44 ;  Malgras v: Malgras, 15 Ohio 
App. 335, 336 ;  Stevens T� Allen, 139 La. 658, 71 So. 
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936, 943, L. R. A. 1916E, 1115 ; City of Ashland 
v. City of Catlettsburg, 172 Ky. 36�, 189 S. W. 454, 
455 ; Gluc v. Klein, 226 Mich. 175, 197 N. W. 691, 
692 ; New York v. Genet, 4 HUn (N. Y. ) 489 ; Tal
ley v. Commonwealth, 127 Va. 516, 103 S. E. 612, 
614 ; Hunter v. Bremer, 256 Pa. 257, 100 A. 809, 811, 
812, Ann. Cas. 1918A, 152 ; Town of Roanoke Rapids 
v. Patterson, 184 N. C. 135, 113 S. E. 603, 604. 

As to abandonment of domicile, see Aban
donment. 

Class,ification 

Domicile may be deemed to be of three sorts, 
-domicile by birth, domicile by choice, and 
domicile by operation of law. The first is th� 
common case of the place of birth, domicili-
1tm originis �' the second is that which is vol
untarily acquired by a party, proprio motu; 
the last is consequential, as that of the wife 
arising from' marriage. , Story, Contl. Laws, 
§ 46. And see Railroad Co. v. Kimbrough, 115 
Ky. 512, 74 S. W. 229 ; Price v. Price, 156 Pa. 
617, 27 A. 291 ; White v. Brown, 29 Fed. Oas. 
992 ; In re Jones' Estate, 192 Iowa, 78, 182 N. 
W. 227, 228, 16 A. L. R. 1286 ; Thayer v. Thay
er, 187 N. O. 573, 122 S. E. 307, 308 ; In re 
Lyon's Estate, 117 Misc. 189, 191 N. Y. S. 260, 
268. 

From different points of view, other classi
fications are indicated by the following terms: 

C o m mercial Domici le 

A domicile acquired by the maintenance of 
a commercial establishment ; a domicile which 
a citizen of a foreign country may acquire 
by conducting business in another country. 1 
Kent, 82 ; U. S. v. Ohin Quong Look (D. C.) 
52 F. 204 ; Lan Ow Bew v. U. S., 144 U. S. 47, 
12 S. Ot. 517, 36 L. Ed. 340. See Dicey, Dom. 
341 ; The Dos Hermanos, 2 Wheat. 76, 4 L. Ed. 
189. 

De' Facto Dom ici le  

In French law, permanent and fixed resi-. 
dence in France of an alien who has not ac
quired F'rench citizenship nor taken steps to 
do so, but who intends to make his home per
manently or indefinitely in that country ; call
ed domicile "de facto" because domicile in the 
full sense of that term, as used in France, can 
only be acquired, by an act equivalent to nat
uralization. In re Cruger's Will, 36 Misc. 477, 
73 N. Y. S. 812. 

Domestic Dom icile 

A name sometimes used for "municipal 
domicile" (q. v.). Hayward v. Hayward, 65 
Ind. App. 440, 115 N. E. 966, 970. 

D o m icile of Origin 

The home of the parents. PhiIlim. Dom. 25, 
101. That which arises from a man's birth 
and connections. 5 Ves. 750. The domicile 
of the parents at the time of birth, ' or wha't 
is termed the "domicile of origin," constitutes 
the domicile of an infant, and continues un
til abandoned, or until the acquisition of a 
new domicile . in a different place. Prentiss 
v. Barton, 1 Brock. 389, 393, Fed. Cas. No� 
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11,384 ; Thayer v. Thayer, 187 N. C. 573, ' 122 
S. E. 307, 308 ; Glos v. Sankey, 148 Ill. 536, 36 
N. E. 628, 23 L. R. A. 665, 39 Am. St. Rep. 
196 ; Lanning v. Gregory, 100 Tex. 310, 99 S. · 
W. 542 ; L. R. 1 P. & D. 611 ; Inhabitants of 
Freetown v. Inhabitants of Taunton, 16 Mass. 
52 ; Lacy v. 'Villiams, 27 Mo. 280 ; Kennedy 
v. Ryall, 67 N. Y. 379 ; Dresser v. Illuminat
ing Co., 49 Fed. 257 ; Kelly v. Garrett, 67 Ala. 
304 ; 2 Hagg. EccI. 405 ; Blumenthal v. Tan
nenholz, 31 N. J. Eq. 194 ; Desesbals v. Ber
quier, 1 Binn. (Pa.) 349. See De Jarnett 
v. Harper, 45 Mo. App. 415. 

Domicile of Sucoession 

As distinguished from a commercial, politi
cal, or forensic domicile, the actual residence 
of a person within some jurisdiction, of such 
a character as shall, according to the well
established principles of public law, give di
rection to the succession of his personal estate. 
Smith v. Croom, 7 Fla. 81. 

Elected Domicile 

The domicile of parties fixed in a contract 

DOIlINIClUM 

DOM I C I LED. Established in a given domi· 
cile ; belonging to a given state or jurisdictiol). 
by right of domicile. 

D O M I C I L I A RY. Pertaining to domicile ; re
lating to .one's domicile. Existing or created 
at, or connected with, the domicile of a suitor 
or of a decedent. 

D O M I C I L I ATE. To establish one's domicile ; 
to take up one's fixed residence in a given 
place. To establish the domicile of another 
person whose legal residence follows one's 
own. 

D O M I C I L I AT I O N .  In Spanish law. The ac
quisition of domiciliary rights and status, 
nearly equivalent to naturalization, ' which 
may be accomplished by being born in the ' 
Idngdom, by conversion to the Catholic faith 
there, by taking up a permanent residence in 
some settlement and marrying a native wo
man, and by attaching oneself to the soil, 
purchasing or acquiring real property and 
possessions.. Yates v.  lams, 10 Tex. 168. 

between them for the purposes of such con- D O MI C I L I UM. Lat. Domicile (q. v.). ' 
tract. Woodworth v. Bank of America, 19 
Johns. (N. Y.) 417, 10 Am. Dec. 239. D O M I G E R.I U M .  In old English law, Power 

over another ;  also danger. Bract. l. 4, t. 1, 
Foreign Domicile c. 10. 

A domicile established by a citizen or sub-
Ject of one sovereignty within the territory of DOM I NA ( DAM E ) .  A title given to honor': 
another. able women, who anciently, in their own right 

of inheritance, held a barony. Cowell. Matri monial Domicile 

The place where a husband and wife have 
established a home, in \vhich they reside in 
the relation of husband and wiLe, and where 
the matrimonial contract is being performed. 
Gould v. Gould, 201 App. Div. 670, 194 N. Y. 
S. 745, 747. 

M u nicipal Domioi le 

One which as distinguished from "national 
domicile" and "quasi national domicile" (see 
those titles, infra), has reference to residence 
in a county, township, or municipality. Hay
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. 

National Dom icile 

The domicile of a person, considered as be-
ing within the territory of a particular na
tion, and not with reference to a particular 
locality or subdivision of a nation. 

D OM I NANT ESTATE O R  TENEM ENT. 
'l"'hat to which a servitude or easement is due, 
or for the benefit of which it exists. A term 
used in the civil and Scotch law, and thence 
in ours, relating to serYitudes, meaning the 
tenement or subject in favor of which the 
service is constituted ; as the tenement over 
which the servitude extends is called the "ser
vient tenement." Wharton ; 'Valker v. Clif
ford, 128 Ala. 67, 29 South. 588, 86 Am. St. 
Rep. 74 ; Dillman v. Hoffman, 38 Wis. 572 ; 
Stevens v. Dennett, 51 N. H. 339 ; Burdine v. 
Sewell, 92 Fla. 375, 109' So. 648, 652. 

D OM I NAT I O. In old English law. Lordship. 

D OM I N I CA PA LMARUM. (Dominica in ra
mis palrnarum.) L. Lat. Palm Sunday. 
Townsh. PI. 131 ; Cowell ; Blount.. . 

Natu ral Domicile 
D OM I N I CAL. That which denotes the Lord's 

The same' as domicile of origin or domicile day, or Sunday. 
by birth. Johnson v. Twenty-One Bales, 13 
Fed. Cas. 863. D O M I N I C I  D E.. The act of killing one's lord 

Necessary Dom icile 

That kind of domicile which exists by oper
ation of 1m,v, as distinguished from voluntary 
domicile or domicile of choice. Phillim. Dom. 
27-97. 

Quasi National Dom icile 

One involving residence in a state. Hay
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. See National domicile, supra. 

BL.LAW DICT. (3D EID.) -39 

or master. 

DOM I N I C U M .  Lat. Domain ; demain ; de
mesne. A lordship. That of which one has 
the lordship or ownership. That which re
mains under the lord's immediate charge and 
control. Spelman ; Blount. 

In Domesday Book it meant the home farm as 
distinguished from the holdings of the tenants. 
Vinogradoff, Engl; Soc. in Eleventh Century 363. 
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Property ; domain ; anything pertaining to mediately or mediately of him as lord para-
a lord. Cowell. mount. 

I n Ecclesiastical Law 
. A church, or any other building consecrat

ed to God. Du Cange. 

D OM I N I CU M  A NT I QU U M .  In old English 
law. Ancient demesne. Bract. fol. 369b. 

D O M I N I U M D I R ECT U M  ET UT I LE. The 
complete and absolute dominion in property ; 
the union of the title and the exclusive use. 
Fairfax v. Hunter, 7 Cranch, 603, 3 L; Ed. 
453. 

D O M I N I UM EM I N ENS. Eminent domain. 

Domin ium non potest e'sse in pendenti. Lord
ship cannot be in suspense, i. e., property can
not remain in abeyance. Hall\:. Law Max. 
39. 

D O M I N I U M PLEN UM. Full ownership ; the 
union of the dominium directum \"ith the 

D O M I N.I ON. Ownership, or right to proper-
ty. 2 Bl. Comm. 1. Title to an article of dominium utile. Tayl. Civil Law, 478. 

DOM I N I O. Sp. In Spanish law. A term 
corresponding to and derived from the Latin 
dominium (q. v.). Dominio alto, eminent do
main ; dom,inio directo, immediate ownership ; 
dominio utile, beneficial ownership. Hart v. 
Burnett, 15 Cal. 556. 

property which arises from the power of dis- D OM I N I U M  U T I LE. 
position and the right of claiming it. Baker 
v. 'Vestcott, 73 Tex. 129, 11 S. W. 157. "The 
holder has the dominion of the bill." 8 Eastt 
579. See, also, State v. Johnson, 34 S. D. 601, 
149 N. W; 730, 734. 

Sovereignty or lordship ; as the dominion 
of the seas. Moll. de Jure Mar. 91, 92. 

In the 'civil law, with reference t<� the title to 
property which is transferred by a sale of it, do
minion is said to be either '�proximate" or "remote," 
the "former being the kind of title vesting in the 
purchaser when he has acquired both the ownership 
and the possession of the article, the latter de
scribing the nature of his title when he has legiti
mately acquired the ownership of the property but 
there has been no delivery. Coles v. Perry, 7 Tex. 
109. 

D O'M I N I U M. In the civil and old English 
iaw. Ownership ; property in the largest 
sense, including both the right of property and 
the right of possession or use. 

The mere right of property, as distinguish
ed from the possession or usufruct. Dig. 41, 
2, 17, 1 ;  Calvin. The right which a lord 
had in the fee of his tenant. In this sense 
the word is very clearly distinguished by 
Bracton from dominicum. 

The estate of a feoffee to uses. "The fe
offees to use shall have the dominium, and the 
ce8tui que U8e the disposition." Latch. 137. 

Sovereignty or dominion. Dominium mar
i8, the sovereignty of the sea. 

D O M I N I UM D I RECTUM.  

I n the  C ivil Law 

Strict ownership ; that which was founded 
on strict law, as distinguished from equity. 
In later law. Property without use ; the 
right of a landlord. Tayl. Civil Law, 478. 

In Feudal Law 

Right or proper ownership ;-the right of 
a superior or lord, as ' distinguished from 
that of his vassal or tenant. The title or 
property , which the sovereign in England is 
considered as possessing in aU the land,s of 
the· kingdom, they being holden either im-

I n the Civil Law 

Equitable or prretorian ownership ; that 
which was founded on equity. Mackeld. 
Rom. Law, § 327, note. In later law. Use 
without property ; the right of a tenant. 
Tayl. Civil Law, 478. 

I n  Feudal Law 
Useful or beneficial ownership ; the usu

fruct, or right to the use and profits of the 
soil, as distinguished from the dominium di
reatum (q. v.) or ownership of the soil itself ; 
the right of a vassal or tenant. 2 Bl. Comm. 
105. 

DOM I NO VO LENTE. Lat. The owner be
ing willing ; ,with the consent of the owner. 

DO M I N US. 

I n  Feudal and Ecclesiastical Law 
A lord, or feudal superior. Dominus rem, 

the lord the king ; the king's title as lord 
paramount. 1 Bl. Comm. 367. Dominu8 eapi� 
tali8, a chief lord. Dominus mediu8, a mesne 
or intermediate lord. Dominus liUiu8, liege 
lord or sovereign. Id. 

Lord or sir ; . a title of distinction. It 
usually denoted a knight or clergyman ; and, 
according to Cowell, was sometimes given to 
a gentleman of quality, though not a knight, 
especially if he were lord of a manor. 

The owner or proprietor of a thing, as dis
tinguished from him who uses it merely. Cal
vin. A master or principal, as distinguished 
from an agent or attorney. Story. Ag. § 3. 

I R the Civil  Law 

A husband. A fam�ly. Vic at. 

Dominus cap italis loco hreredis habe,tur, quoties 
per def.eotu m vel delictu m exting u.itur san guis 
su i  tenentis. Co. Litt. 18. The supreme lord 
takes the place of the heir, as often as the 
blood of the tenant is extinct through defi·eien
cy o:r crime. 

D'OM INUS L I T I S. Lat. The master of the 
suit ; j.' e., the person who was really and 

BL�LA.W D'ICT. (3D ED.) 
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directly 'Interested In the mit · as a party, ' as jury. and violence as for his repose. 5 Ooke, 
distinguished from his attorney or advocate. 91b ;  Say. 227 ; Broom, Max. 432. A man's 
But the term is also applied to one who" dwelling-house is his castle, not for his own 
though not originally a party, has made him- personal protection merely, but also for the 
self such, by intervention or otherwise, and _ protection of . his family and his, property 
has assumed entire control and responsibil- therein. Curtis v. Hubbard; 4 Hill (N. Y.) 
lty for one side, and is treated by the court 437 ; Davison v. People, 90 Ill. 229 ; 1 Hale, 
as liable for costs. See In re StOYer, 1 Curt. PI. Cr. 481 ; Foster, Hom. 320 ; 8 Q. B. 757 ; 
201, Fed. Cas. No. 13,507. 16 Q. B. 546, 556 ; 19 How. St. Tr. lO-S0. 

It is also said that the attorney himself, when 
the cause has been tried, becomes the dominu8 Ziti8. 
Vic at. 

D o m us tutissi m u m  cu ique refug ium atque re
ceptaculu m sit. A man's house should be his 
safest refuge and shelter. The habitation of 
each one is an inviolable asylum for him. 
A maxim of the Roman law. Dig. 2, 4, 18. 

D O M I N US NAV I S. In the civil law. The 
owner of a vessel. Dig. 39, 4, 11, 2 ; Whar
ton. Dona clandestin a  sunt sem per suspiciosa. · 3 
Dom inus non maritabit p u pi l lum n isi semel. Coke, 81. Olandestine gifts are always sus

Co. Litt. 9. A lord cannot give a ward in plClOUS. Noy, Max., 9th Ed. 152 ; 4 B. & 

marriage but once. C. 652 ; 1 M. & S. 253 ; Broom, Max. 289, 290. 

Dominus rex nu l lum habere potest parem, m ulto 
minus su periorem. Tl1e king cannot have an 
equal, much less a superior. 1 Reeve, Eng. 
Law, 115. 

D O'M I TIE. Lat. Tam,e ; domesticated ; not 

Donari videtur, q uod n u llo j u re cogente con
oeditu r. Dig. 50, 17, 82. 

'
A thing is said to be 

given when it is yielded otherwise than by 
virtue of right (that is considered to be given 
which is granted when no law compels). 

wild. Applied to domestic animals, in which D O NATA R I US. A donee ; one to whom some
a man may have an absolute property. 2 ' BI. thing is ' given. 
Comm. 391. 

D O M MAGES I NTE RETS. 
Damages. 

In French law. 

D OM O  R EPARANOA. A writ that lay for 
one against his neighbor, by the anticipated 
fall of whose house he feared a damage and 
injury to his own. Reg. Orig. 153. 

D O M US. Lat. In the civil and old English 
law. A house or dwelling ; a habitation. lnst. 
4, 4, 8 ;  Townsh. PI. 183-185. Bennet v. 
Bittle, 4 Rawle (Pa.) 342. 

D OM US CAP I T U LARIS. In old records. A 
chapter-house ; the chapter-house. Dyer, 26b. 

D O M US CONVEBSO R U M .  An ancient h ouse 
built or appointed by King Henry III. for 
such Jews as were converted to the Christian 
faith ; but King Edward III., who expelled 
the Jews from the kingdom, deputed the place 
for the custody of the rolls and records of 
the chancery. Jacob. 

D OM US D E I .  The hOtlse of God ; a name 
applied to many hospitals and religious hous
es. 

D OM US MANSI ONA L I S. A mansion house. 
1 Hale, P. C. 558 ; State v. Brooks, 4 Conn. 
446 ; State v. Sutcliffe, 4 Strob. (S. C.) 376. 

D O M US 'PROC E,RUM. The house of lords, 
abbreviated into Dom. Proc., or D. P. 

Domus sua cu ique e,st tutiss imum refug ium.  To 
every man his own house is his safest refuge. 
5 Coke, 91b ; 11 Coke, 82 ; 3 Inst. 162. The 
house of every one is to him as his castle and 
fortress, as well for his defense against in-

D O NAT I O'. Lat. A gift. A. transfer of the 
title to property to one who receives it with
out paying for it. Vicat. The act by which 
the owner of a thing voluntarilY transfers the 
title and possession of the same from him
self to another person, without any considera
tion. See Indiana N. & S. R. W. Co. v. City of 
Attica, 56 Ind. 476 ; Georgia Penitentiary Co. 
No. 2 v. Nelms, 65 Ga. 499, 38 Am. Rep. 793. 

Its literal translation, "gift," has acquired in 
real law a more limited meaning, being applied to 
the conveyance of estates tail. 2 BI. Comm. 316 ; 
Littleton, § 59 : West, Symb. § 254 ; 4 Crui�e, Dig. 
51. 

Classification 

By the civil law (adopted into the Eng
lish and American law) donations are either 
inter vivos (between living persons) Or mortis 
causa (in anticipation of death.) As to these 
forms, see infra. A donatiQ or gift as be
tween living persons is called donatio mera 
or pw"a when it is a simple gift without com
pulsion Or consideration, that is, resting solely 
on the generosity of the donor, as in the ca �e 
of most charitable gifts. It is called donatio 
remuneratoria when given as a J:eward for 
past services, but still not under any legal 
compulsion, as in the case of pensions and 
land-grants. It is caned donatio 8ul) modo 
(or modalis) when given for the attainment of 
some special object or on condition thut the 
donee shall do something not specially for 
the benefit of the donor, as in the case of the 
endowment of hospitals, colleges, etc., coupled 
with the condition that they shall be estab
lished and maintained. Mackeld. Rom. Law; 
§ 466 ; Fisk v. Flores, 43 Tex. 340 ; Noe v. 
Card, 14 Cal. 576. The following terms are 
also used : Donatio conditionalis, a condition-
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al gift ; donatio relata, a gift made with refer. 
ence to some service' already done, (Fisk v. 
Flores, 43 Tex. 340 ;) donatio stricta et co arc
tura, a restricted gift, as an estate tail. 

D O NAT I O  I N OF F I C I OSA. An inofficious 
(undutiful) gift ; a gift of so great a part 
Pf the donor's property that the birthright 
portion of his heirs is diminished. Mackeld. 
Rom. Law, § 469. 

D O NAT I O' I NT E.R V I VOS. A gift between 
the living. The ordinary kind of gift by one 
person to another. 2 Kent, Oomm. 438 ; 2 
Steph. Comm. 102. A term derived from the 
civil law. lnst. 2, 7, 2. A donation inter vivos 
(between living persons) is an act by which 
the donor divests himself at present and ir
revocably of the thing given in favor of the 
donee who accepts it. Civ. Code La. art. 
1468 ; Succession of Brand, 111 So. 267, 268, 
162 La. 880. 

D ONAT I O M OR'T I S  CAUSA. A gift made Dy 
a person in · sickness, who, apprehending his 
dissolution near, delivers, or causes to be de
livered, to another the possession of any per
sonal goods, to keep as his own in case of 
the donor's decease. 2 Bl. Comm. 514. The 
civil la w defines it to be a gift under apprehen
sion of death ; as when anything is given 
upon condition that, if the donor dies, the 
donee shall possess it absolutely, or return 
it if the donor should survive or should re
pent of having made the gift, or if the donee 
should die before the donor. Adams v. Nich
olas, 1 Miles (Pa.) 109-117. A gift in view of 
death is one which is made in contemplation, 
fear, or peril of death, and with intent that 
it shall take effect only in case of the death of 
the giver .. Civ. Code Cal. § 1149 ; Prendergast 
v. Drew, 103 Conn. 88, 130 A. 75, 76. A do
nation mortis causa (in prospect of death) is 
an act to take effect when the donor shall no 
longer exist, by which he disposes of the whole 
or a part of his property, and which is rev
ocable. eiv. Code La. art. 1469. 
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was called "donatio propter nuptia8." Mack
eld. Rom. Law, § 572. 

DONAT I O N. 

I n Ecclesiastical Law 

A mode of acquiring a benefice by deed of 
gift alone, without presentation, institution, 
or induction. 3 Steph. Comm. 81. 

I n  General 

A gift. Mills v. Stewart, 76 Mont. 429, 24'7 
P. 332, 334, 47 A. L. R. 424 ; Darnell v. Equity 
Life Ins. Co.'s Receiver, 179 Ky. 465, 200 S. 
W. 967, 972 ; Fairfield v. Huntington, 23 Ariz. 
528, 205 P. 814, 815, 22 A. L. R. 1438. See 
Donatio. 

As sometimes · used, however, the term does not 
necessarily mean an absolute gift without any con
dition or consideration whatever. International & 
G. N. Ry. Co. v. Anderson County (Tex. Civ. App. ) 
174 S. W. 305, 315. 

A donation of Real estate is certainly not a mort
gage or privilege, but is a transfer of property 
of a peculiar kind, subject to revocation, some
times without cause, and always subject to reduc
tion at the suit of the forced heirs of the donor. 
Bank of Delphi v. Lea, 139 La. 730, 72 So. 187, 188. 

Donatio num alia perfecta, alia incepta et n o n  
perfecta, ut s i  do natio lecta fuit e t  concessa, ac 
traditio nondum fuerit subsecuta. Some gifts 
are perfect, others incipient and not perfect 
as if a gift were read and agreed to, but de
livery had not then followed. Co. LUt. 56. 

DO NAT I V E  ADVOWSO N.  In ecclesiastical 
law. A species of advowson, where the bene
fice is conferred on the clerk by the patron's 
deed of donation, without presentation, in
stitution, or induction. 2 Bl. Comm. 23 ; 
Termes de la Ley. 

D O NATO R • .A. donor ; one who makes a gift, 
(donatiO.) 

Donator n u nquam desinit possidere, anteq uam 
do nato rius i ncip iat possidere. The donor nev
er ceases to possess, until the donee begins to 

Donatio non p rresumitu r. A gift is not presum- possess. Bract. fol. 41b ; Dyer 281. 
ed. J enk. Cent. 109. 

D O NATO R I  US. A donee ; a person to whom 
D onatio perlicitur possessione acci pientis. A a gift is made ; a purchaser. Bract. fol. 13, 
gift is perfected [made complete] by the pos- et seq. 
session of the receiver. Jenk. Cent. 109, case 
9 . .A. gift is incomplete until possession is de- D O NATO RY. The person on whom the king 
livered. 2 Kent, Comm. 438 ; Ewing v. Ewing, bestows his right to any forfeiture that has 
2 Leigh (Va.) 337. fallen to the crown. 

D onatio p rinci pis Intelligitur sine p rrejudicio 
terti i .  Dav. Ir. K. B. 75. A gift of the prince 
is understood without prejudice to a third 
party. 

. 

D O NAT I O  P R O PTER N U PT I AS. A gift on 
account of . marriage. In Roman law, the 

. bridegroom's gift to the bride in anticipation 
. of marriage and to secure her d08 was called 
. "donatio ante nuptia8 ;" but by an ordinance 

of Justiuian such gift might ' be made after as 
well a� before marriage, and in that case it 

D O N E. Distinguished from "made." "A 
'deed made' may no doubt inean an 'instru
ment made ;' but a 'deed done' is not an 'in
strument done,'-it is an 'act done ; '  and 
therefore these words, 'made and done,' apply 
to acts, as well as deeds." Lord Brougham, 
4 Bell, App. Cas. 38. 

DONEE • 
I n  Old English Law 

He to whom lands were given ; the party t6 
whom a donatio was made. 
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I n  Later Law 

He to whom lands or tenements are given 
in tail. Litt. § 51. 

I n Modern arid  American Law 

One who is invested with a power of ap
pointment ; the party executing a power ; oth
erwise called the "appointer." 4 Kent, Comm. 
316. One to whom a gift is made or a bequest 
given. 

DOS ltATIONABILIS 

or one which has lost its lien on land from . 
the failure to issue execution on it or take
other steps to enforce it within the time limit-· 
ed by statute. 1 Black, Judgm. (2d Ed.) §: 
462 ; Draper v. Nixon, 93 Ala. 436, 8 So. 489 ; 
General Electric Co. v. Hurd (C. C.) 171 F. 
984 ; Burlington State Bank v. Marlin Nat. 
Bank (Tex. Civ. App.) 207 S. W. 954, 956. 

D O RMANT PARTN E R. See Partners. 

D O N IS, STATUTE D E. 
Statute. 

Dormi unt ali quando leg'es, n u nquam moriu ntur. See De Donis, the 2 Inst. 161. The laws sometimes sleep, never 

D O N N E U R  D'AVA L.. In French law. Guar
antor of negotiable paper other than by in
dorsement. 

D O N O R. 
I n O ld Engl ish Law 

He by whom . lands were given to another ; 
the party making a donatio. 

I n  Later Law 

He who gives lands or tenements to anoth
er in tail. Litt. § 57 ; Termes de la Ley. 

I n Modern and American Law 

The party conferring a power. 4 Kent, 
Comm. 316. One who makes a gift. 

D O N U M . Lat. In the civil law. A gift ; a 
free gift. Calvin. Distinguished from mu
nus. Dig. 50, 16, 194. 

The difference between donu1n and munU8 is said 
to be that donum is more general, while munU8 is 
specific. Vic at, Voc. Jur. ; Calvin. 

D OO M .  In Scotch law. Judicial sentence, or 
judgment. The decision or sentence of a 
court orally pronounced by an officer called 
a "dempster" or "deemster." In modern us
age, criminal sentences stilI end with the 
words "which is pronounced for doom." 

D O O MSDAY-B OO l<. See Domesday-Book. 

die. 

D O RSUM.  Lat. The back. In dorso re
cordi, on the back of the record. 5 Co�e, 44b. 

D O RT U R E. (Contracted from. dormiture.)· 
A dormitory of a convent ; a place to sleep in� 

DOS. 
In Roman Law 

Dowry ; a wife's marriage portion ; an that 
property wliich on marriage is transferred by 
the wife herself or by another to the husband 
with a view of diminishing the burden which, 
the marriage will entail upon him. It is of" 
three kinds. Profectitia dos is that which is: 
derived from the property of the wife's father 
or paternal grandfather. That d08 is termedl 
advenfitia which is not profectitia in respect 
to its source, whether it is given by the wife
from her own estate or by the wife's mother
or a third person. It is termed receptitia dos' 
when accompanied by a stipulation for its 
reclamation by the constitutor on the termi:.. 
nation of the marriage. See Mackeld. Rorri. 
Law, §§ 561, 563 ; Vicat ; Calvinus, Lex. ; Du. 
Can'ge ; 1 Washb. R. P. 147. 

I n Old  Engl ish Law 

The portion given to the wife by the hus:" 
band at the church door, in consideration of 
the marriage ; dower ; the wife's portion out 
of her deceased husband's estate in case he 
had not endowed her. 1 Washb. R. P. 147 ; 

D O O R. The place of usual entrance in a 1 Cruise, Dig. 152 ; Park, Dower. 
house, or into a room in the house. State v. 
McBeth, 49 Kan. 584, 31 P. 145. 

D O R MANT. Literally, sleeping ; hence inac
tive ; in abeyance ; unknown ; concealed ; si
lent. 

D O RMANT CLA I M . 
ance. 

One which is in abey-

D O RMANT EXEC U T I O N .  One which a cred
itor delivers to the sheriff with directions to 
levy only, and not to sell, until further or
ders, or until a junior execution is received. 
See Storm v. 'Woods, 11 Johns. (N. Y.) 110 ; 
Kimball v. �lUnger, 2 Hill (N. Y.) 364. 

D O RMANT J U DGM ENT. One which has not 
been satisfied, nor extinguished by lapse of 
time, but which has remained so long unex
ecuted that execution cannot now be issued 
upon it without first rev�ving the judgment, 

Dos de dote peti non debet. Dower ought not 
to be demanded of dower . . · Co .. Litt. 31 ; 4 
Coke, 122.b. A widow is not dowable of lands 
assigned to another woman in dower. 1 Hill .. 
Real Prop. 135 ; 4 Dane, Abr. 671 ; 1 Washb. 
R. P. 209 ; Brooks· v. Everett, 13 Allen (Mass.) 
459. 

DOS RAT I O NAB I L I S. A reasonable mar
riage portion. A reasonable part of her hus
band's estate, to which every widow is en
titled, of lands of which her husband may 
have endowed her on the day of marriage. 
Co. Litt. 336. Dower, at common law. 2 BI. 
Comm. 134. 

Dos rationabil is vel legitima est cujuslibet 
m.ul ieris de quo cu nque tene'mento te'Mia pars 
o m n iu m  terraru m et ten ementoru m, qure vir 
suus ten u it in  domin io, suo ut de feodo, etc. Co. 
Litt. 336. Reasonable or legitimate dower 
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belongs to every woman Df a third part of  all marry without the king's leave, and then she 
the lands and tenements of which her hus- might have this writ. These widows were 
band was seised in his demesne, as of fee, called the "king's widows." JacDb ; Holt-
etc. house. 

DOSSI ER.  Fr. A ,brief ; a bundle of papers. 

D OT. (A French word, adopted in Louisiana.) 
The fortune, portion, or dowry which a wo
man brings to her husband by the marriage. 
Buisson v. Thompson, 7 Mart. La. (N. S.) 460. 

D OTAG E. That feebleness of the mental 
faculties which proceeds from old age. It is 
a diminution or decay of that intellectual 
power which was once possessed. It is the 
slow approach of death ; of that irrevocable 
cessation, without hurt or disease, of all the 
functions which once belonged to the living 
animal. The external functions gradually 
cease ; the senses waste a way by degrees ; 
and the mind is imperceptibly visited by de
cay. , Owing's Case, 1 Bland (Md.) 389, 17 Am. 
Dec. 311. 

. 

DOTE U N  D E  N I H I L  HAB ET. A writ which 
lies for a widow to whom no dower has been 
assigned. 3 Bl. Comm. 182. By 23 & 24 Viet. 
c. 126, an ordinary action commenced by writ 
of summons has taken its place ; but it re
mains in force in the United States, and un
der the designation of "dower unde nihil 
habet" (see that title), is the form in common 
use fDr the recovery of dower at law. 1 
Washb. R. P. 200 ; 4 Kent 63. 

D oti lex favet; prremium pudoris est ; ideo 
parcatur. Co. Litt. 31 ; Branch, Princ. The 
law favors dower ; it is the reward Df chas
tity ; therefore let it ,be preserved. 

D OT I S  A D M I N I STRAT I O. Admeasurement 
of dower, where the widow holds more than 
her share, etc. 

DOTAL. Relating to the d08 or portion of a DOT I SSA. 
woman ; constituting her portion ; comprised 

D O U BLE. in her portion. 

A dowager. 

Twofold ; acting in two. capacities 
or having two a spects ; multiplied by two. 
This term has ordinarily the same meaning 
in law as in popular speech. The principal 
compound terms into which it enters are noted 
below. 

DOT AL P R O P E RTY. In the civH law, in 
Louisiana, by this term is understood that 
property which the wife brings to the hus
band to assist him in 'bearing the expenses 
of the marriage establishment. Extradotal 
property, otherwise called "paraphernal prop
erty," is that which forms no part of the 
dowry. eiv. Code La. art. 2335 ; Fleitas V. 
Richardson, 147 U. S. 550, 13 Sup. Ct� ,  495, 37 
L. Ed. 276. 

D O U B L E  A D U LTE RY. Adultery committed 
by two persons each of whom is married to 
another as distinguished from "single" adul
tery, where one of the participants is . un
married. Hunter V. U. S., 1 Pin. (Wis.) 91, 39 ' 
Am. Dec. 277. 

DOTAL I T I U M .  In canon and feudal law. D O U B L E  AVA I L  O F  M AR R I AGE.  In Scotch Dower. Spelman, vOC. "Doarium" ; Calvin. ; law. Double the ordinary or single value of a 2 Bl. Comm. 129. Used as early as A. D. 841. marriage. Bell. See Duplex Valor Mari
DOTAT I O N.  The act of giving a dowry Dr tagii. 
portion ; endowment in general, including the D O U B LE BO N D. In Scotch law. A bDnd 
endowment of a hospital or other charitable with a penalty, as distinguished from a single 
institution. bond. 2 Kames, Eq. 359. 

DOTE, no In Spanish law. The marriage 
portion of a wife. White, New Recop. b. 
1, tit. 6, C. 1. The property which the wife 
gives to the husband on account of marriage, 
or for the purpose of supporting the matri
monial expenses. Id. b. 1, tit. 7, C. 1, § 1 ;  
;Schm. Civil Law, 75 ; Cutter V. 'Vadding
bam, 22· Mo. 254 ; Hart v. Burnett, 15 Cal. 
566 ; Las Partidas, 4. 11. 1 ;  Escriche, Dic. 
Raz. Dote. 

DOTE, V. To 'be 'besotted, delirious, silly, Dr 
insane. Gates v. Meredith, 7 Ind. 441. 

!COT'E ASS I G NAN DA. A writ which lay fDr 
a ,  widow, when it was, judicililly ascertained 
that, a tenant' to ' the king was seised of tene
mepts in fee or fe&t.aii : at ' th� : day of h�s" 

death. and that he helci of the king in «;!hlef. 
111 snell case tpe '�idoW �ighfcoIl).e into chan
eery. aad' then make oath that she woUld not 

D O U B LE CO M PLA I NT, D O U B L E  QUAR
REL, o r  D U PLEX QUER ELA. A grievance 
made known by a clerk or other person, to 
the archbishop of the province, against the 
ordinary, for delaying or refusing to do jus
tice in some cause ecclesiastical, as to give 
sentence, institute a clerk, etc. It is termed 
a "double complaint," because it is most com
monly made against both the judge and hini 
at whose suit justice is denied or delayed ; 
the effect whereof is that the archbishop, tak
ing notice of the delay, directs his letters, 
under his authentical seal, to all clerks of 
his province, commanding them to admonish 
the ordinary, within a certain numper of days, 
to do the justice required, Dr otherwise to ap� 
pear before him Dr ' his official, and there itl-:
lege the cause of his delay ; and to signify 
t(). the ordinary that if he n�ither perform the 
tlilng enjowed, nol' appear nor show caUse 
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agajnst it, he 'himself; in ,his court ()t �udlen�" " 
will' forthwith pr9ceed, to do , the justice . that 
is due. Cowell. 

D O UB LE COSTS. See' (Josts. 

DOU:t;ILE !RE�T.·, In, English law. : �nt pay,,: . 
a-ble by a tenant who continl,les in possession, 
after the time for which he has given notice 
to qUit, until the time Of ' his! 'quitting PaS': ' 
session. St. 11 Geo. II. c. 19. 

D O U B LE C R E D ITO R. One who has. a lien D O U B L E  TAXAT I O N. The taxing of the on two funds. Newby v. Fox, 90 Kan. 317, same item or piece of property twice to the 133 P. 890, 47 L. R. A. (N. S.) 302. same person, or taxing it as the property of 
D O U BLE DAMAGSS. See Damages. one person and again as the property · of an

other ; but this does not include the imposi
D O U B L E  EAG LE. A gold coin of the United tion of different taxes concurrently on the 
States of the value of twenty dollars. . same property (e. g., a city tax and a school 

D O U B L E  E NTR,(. A system of mercantile 
book-keeping, in which the entries in the day
book, etc., are ' posted twice into the ledger. 
First, to a personal account, that is, to the 
account of tlIe person with whom the dealing 
to which any given entry refers has taken 
place ; secondly, to an impersonal account, as 
"goods." Mozley & Whitley. 

D O U BLE F I N E. In old English law. A fine 
sur done grant et render was called a "double 
fine," because it comprehended the fine BrUr 
cognizance de droit come ceo, etc., and the 
fine 8ur concessit. 2 Bl. Comm. 353. 

D O U B LE G LAZ i NG.  That ,by which two 
panes of glass are set in each section of the 
window sash instead of one. Johnson v. Ol
sen, 134 Minn. 53, 158 N. W. 805, 806. 

D O U BLE I NS URANCE. Double insurance is 
where divers insurances are made upon the 
same interest in the same subject against the 
same risks in fa VOl' of the sam(l aRsured, in 
proportions exceeding the value. 1 Phill. Ins. 
§§ 359, 366. A double insur�nce exists where 
the same person is insured by several insurers 
separately in respect to the same subject and 
interest. Civ� Code Cal. § 2641 ; Wells v. In
surance Co., 9 Serg.' & R. (Pa.) 107 ; Insurance 
Co. v. Gwathmey, 82 Va. 923, 1 S. E. 209 ; ,Per
kins v. Insurance Co., 12 Mass. 218 ; Lowell 
Mfg. Co. v. Safeguard F. Ins. Co., 88 N. Y. 
597 ; Iuchs v. Connecticut Fire Ins. ,Co. of 
Hartford (Mo. App.) 290 S. W. 456, 458. 

D O U BLE PAT ENT I N G. The test respecting 
"double patenting" is whether the claims of 
both patents, when properly construed in the 
light of the descriptions given, define essen
tially the same things. Waterbury Buckle 
Co. v. G. E. Prentice Mfg. Co. (D. C.) 294 F. 
930, 937. 

tax), nor the taxation of the same pi.}ce of 
property to different persons when they hold 
different interests in it or when it represents 
different values in their hands, as when both 
the mortgagor and mortgagee of property are 
taxed in respect to their interests in it, or 
when a tax is laid upon the capital or prop
erty of a corporation and also upon the · value 
of its ·shares of stock in the hands of the sep
arate stockholders. Cook v. Burlington, 59 
Iowa • .  251, '1S N. W. 113, 44 Am. Rep. 679 ;
Cheshire County Tel. Co. v. State, 63 N. H. 
167 ; Detroit Common Council v. Detroit As
sessors, 91 Mich. 78, 51 N. ,V. 787, 16 L. R. 
A. 59 ; Commonwealth v. Harrisburg Light & 
Power Co., 284 Pa. 175, 130 A. 412, 413 ; Hope 
Natural Gas Co. v. Hall, 102 W. Va. 272, 135 
S. E. 582, 584 ; State v. Ingalls, 18 N. M. 211, 
135 P. 1177, 1180. "Double taxation" means 
taxing twice for the same purpose in the same 
year some of the property in the territory in 
which the tax is laid without taxing all of 
it ; for, if all the property in the territory is 
taxed twice ' for the same purpose and in the 
same ' year without discrimination or es:emp
tion, double taxation does not result in the 
sense in which such taxation is prohibited, 
as it is uniform, ' the amount being within the 
discretion of the taxing authorities. Camp
bell County v. City of Newport, 174 Ky. 712, 
193 S. W. 1, 5, L. R. A. 1917D, 791. 

D O U B LE USE. In patent law. An applica
tion of a principle or process, previously 
known and applied, to some new use, but 
which does not lead to' a new result or the 
production of a new article. De Lamar v. 
De Lamar Min. Co. (C. C.) 110 F. 542 ; In 
re Blandy, 3 Fed. Cas. 671 ; Weir Frog 00. 
v. Porter (0. C. A.) 206 F. 670, 671. 

D O U BLE VALU E. In English law. This is 
a penalty on a tenant holding over after ibis 
landlord's notice to quit. By 4 Geo. II. c. 28, 
§ 1, it is enacted that if any tenant for life or 

D O U B LE P LEA, D O U BLE P LEAD I N G. See years hold over any lands, etc., after the deter-Duplicity ; Plea ; Pleading. mination of his estate, after demand made, 
DO U B L E  POSS I B I L I TY. A possibility upon and notice in writing given, for delivering the 

. possession thereof, by the landlord, or the per
son having the reversion or remainder there
in, or his agent thereunto lawfully author
ized, such tenant so hol,ding over shall pay 
to the person so kept out of possession at th() 
rate of double the yearly value of the lands, 
etc., so detained, for so long a time as the 

a possibility. 2 Bl. Comm. 170. 

D O U BLE RECOV ERY. Recovery which rep
resents more than the total maximum loss 
which all parties have sustained. Hindmarsh 
v. Sulpho Saline Bath CQ., 108 Neb. 168, 187 
N. W. 806, 808. 
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'same are detained. See Woodf. LandI. &: ,  arising from the doctrine of chances, that 
Ten. (12th Ed.) 717, et seq. the fact charged is more likely to 'be true than 

the contrary, but the evidence must establish 
D O U B L E  VO UCH ER. 'l�his was when a com- the truth of the fact to a reasonable and moral 
mon recovery was had, and an estate of free- certainty,-,.a certainty that convinces and 
hold was first conveyed to any indifferent per� directs the understanding and satisfies the 
.i>on against whom the prrecipe was brought, reason and judgment of those who are bound 
:and then he vouched the tenant in tail, who to act conscientiously upon it. This is proof 
'vouched over the common vouchee. For, if a beyond reasonable doubt ; because if the law, 
:recovery were had immediately against a ten- which mostly depends upon considerations of 
:ant in tail, it barred only the estate in the a moral nature, should go further than this, 
:premises of which he was then actually seised, and require absolute certainty, it would ex
whereas; if the recovery were had against clude circumstantial evidence altogether. Per 
'another person, and the tenant in tail were Shaw, C . • T., in Com. Y. Webster, 5 Cush. 
vouchee, it barred every latent right and in- (Mass.) 320, 52 Am. Dec. 711 ; Dell'Aira Y. 
: terest which he might have in the lands re- U. S. (0. C. A.) 10 F.(2d) 102, 106 ; Berkowitz 
.('overed. 2 Bl. Comm. 359. Y. U. s. (C. C. A.) 5 Jj"'.(2d) 007 ; Egan Y. U. 

DO U B LE WAST E . . When a tenant bound to S.,  52 App. D. C. 384, 287 Jj"'. 958, 967 ; Moore 

repair suffers a house to be wasted, and then Y. State, 175 Ark. 391, 299 S. 'V. 386, 387 ; 

unlawfully fells timber to repair it, he is People v. Tielke, 259 Ill. 88, 102 N. E. 229, 
said to commit double waste. Co. Litt. 53. 232 ; State v. F'isher, 95 N. J. Law, 419, 113 

A. 607, 609. And see further, Tompkins Y. 
D O U B L E  WI LL. A will in whiCh two per
sons join, each leaving his property aI1d es
tate to the other, so that the' survivor takes 
the whole. Evans Y. Smith, 28 Ga. 98, 73, Am. 
Dec: ' 751. ' 

D O U B LES. Letters-patent. Cowell. 

Butterfield (C. C.) 25 F. 558 ; State Y. Zdan
owicz, 69 N. J. Law, 619, 55 A. 743 ; U. S. v. 
Youtsey (C. C.) 91 F. 868 ; State y. May, 172 
Mo. 630, 72 S. W. 918 ; Com. Y. Childs, 2 
Pittsb. R. (Pa.) 400 ; State v. Hennessy, 55 
Iowa, 300, 7 N. W. 641 ; Harris Y. State, 155 
Ind. 265, 58 N. E. 75 ; Knight v. State, 74 
Miss. 140, 20 So. 860 ; Carleton v. State, 43 

DOU BT, v. To question or hold questionable. ' ' 
'Claussen v. State, 21 Wyo. 505, 133 P. 1055, Neb. 373, 61 N. W. 699 ; State Y. Reed, 62 Me. 

�056. 129 ; State Y. Ching Ling, 16 Or. 419, 18 P. 

DOU BT, n. Uncertainty of mind ; the ab
sence of a settled opinion or conyiction ; the 
attitude of mind towards the acceptance of or' 
belief in a proposition, theory, or statement, 
in which the judgment is not at rest but in
.cUnes alternately to' either side. Rowe Y. 
:Baber, 93 Ala. 422, 8 So. 865 ; Smith Y. Rail
-way Co. , 143 Mo. 33, 44 S. W. 718 ; West Jer
·sey Traction CO'. Y. Camden Horse R. Co., 52 
N . • T. Eq. 452, 29 A. 333. An equipoise of tlhe 
mind arising from an equality of contrary 
<reasons. Ayliffe, Pando 121. 

Reasonable Do ubt 

This is a term often used, probably pretty 
-well understood, but not easily defined. It 
·does not mean a mere possible doubt, because 
everything relating to' human affairs, and del 
pending on moral evidence, is open to' some 
possible or imaginary doubt. It is that state 
of the case which, after the entire comparison 
and consideratiO'n O'f all the evidence, leaves 
the minds of jurors in tliat condition that they 

. cannO't , say' they feel an abiding conviction 
to a moral certainty of the truth of the 
charge. The burden of proof is upon the 
prosecutor. All the presumptions of law in
dependent of evidence are ·in favor of inno
;eence ; 'and every person is presumed to be 
innocent until · he is proved guilty. If upon 
such proof there is' reasonable doubt remain
ing, the accused ,  is enti'tled to the benefit of 
it by an ,acquittal ; for it is not sufficient td 
establish a probability, though ' a strong one, 

844 ; Stout v. State, 90 Ind. 1. ;  Bradley v. 
State, 31 Ind. 505 ; Allen v. State, 111 Ala. 
80, 20 So. 494 ; State v. Rover, 11 Ney. 344 ; 
Jones v. State, 120 Ala. 303, 25 So. 204 ; Si
berry v. State, 133 Ind. 677, 33 N. E. 681 ; Pur
key Y. State, 3 Heisk. (Tenn.) 28 ; U. S. v. 
Post (D. C.) 128 F. 957 ; U. S. v. Breese (D. e.) 
131 F. 917. 

. 

Proof "beyond a reasonable doubt" is not 
beyond all possible or imaginary doubt, but 
such proof as precludes every reawnable hy
pothesis except that which it tends to support. 
It is proof "to a moral certainty,"-sllch proof 
as satisfies , the judg'ment and consciences of 
the jury, as reasonable men, and applying 
their reason to the evidence before them, that 
vhe crime charged has been committed by the 
defendant, and so satisfies them as to leave 
no other reasonable conclusion possible. Com. 
v. C ostley, 118 Mass. 24 ; State Y. ' Cassill, 71. 
Mont. 274, 229 P. 716, 719 ; Varner Y. State, 
27 Ga. App. 291, 108 S. E. 80 ; State v. Nor
man, 103 Ohio St. 541, 134 N. E. 474, 475 ; 
State Y. Koski, 100 W. Va. 98, 130 S. E. 100, 
101. 

The difficulty of a satisfactory definition is dis
cussed in 57 Am. L. Reg. 419, where C. J.  Shaw's 
definition is criticized and that in Com. v. Costley. 

, 118 Mass. 1, supra, is suggested as better. And 
in Hopt v. utah, 120 U. S. 430, 7 S. Ct. 614, 30 
L. Ed. 708, it was approved as contrasted with C. 
J. Shaw's definition. 

A "reasonable doubt" is such a doubt as 
would cause a reasonable and " prudent mali 
in the grayer and more important affairs of 
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life to pause and hesitate to act upon the truth 
of the matter charged. But a reasonable 
dOllbt is not · a mere possibility of innocence, 
nor a caprice, shadow, or speculation as to 
innocence not arising out of the evidence or 
the want of it. State v. Perkins, 21 N. M. 135, 
153 P. 258, 259 ; U. S. v. McHugh (D. C.) 253 
F. 224, 231. 

A "reasonable -doubt" is such a doubt as an up
right man might entertain in an honest investiga
tion after truth. Peterson v. State, 47 Ga. 524 (5)  ; 
Lochamy v. State, 152 Ga. 235, 109 S. E. 497. 

A "reasonable doubt" is one for which a reason 
can be given. Louie Ding v. U. S. (C. C. A.) 246 F. 
80, 83 ; King v. State, 17 Ala. App. 536, 87 So. 701, 
702 ; Butler v. State, 102 Wis. 364, 78 N. W. 590 ; 
People v. Guidici, 100 N. Y. 503, 3 N. E. 493 ; State 
v. Rounds, 76 Me. 123 ; State v. Jefferson, 43 La. 
Ann. 995, 10 So. 199. Contra : Abbott v. Territory, 
20' Ok!. 119, 94 P. 179, 16 L. R. A. (N. S . )  260, 128 
Am. St. Rep. 818 ; Pettine v. New Mexico, 201 F. 
489, 119 C. C. A. 581 ; State v. Cohen, 108 Iowa, 
208, 78 N. W. 857, 75 Am. St. Rep. 213 ; Carr v. State, 
.23 Neb. 749, 37 N. W. 630 ; Darden v. State, 73 Ark. 
315, 84 S. W. 507. 

The term needs no definition. People v. Rogers, 
324 Ill. 224, 154 N. E. 909, 913 ; Holmes v. State, 68 
Tex. Cr. R. 17, 150 S. W. 926 ; State v. Reed, 62 
Me. 129 ; Battle v. State, 103 Ga. 53 (2 ) ,  57, 29 
S. E. 491 ; Ponder v. State, 18 Ga. App. 703, 90 
S. E. 365. The expression "reasonable doubt" is 
its own best definition. Gransden v. State, 12 Oklo 
Cr. 417" ;158 P. 157, 162. 

D O U BTFUL T I TLE. One as to ' the validity 
of which there e.xists some doubt, either as 
to matter of fact or of law ; one which in
vites or exposes the party holding it to liti
gation. Beeler v. Sims, 93 Kan. 213, 144 P. 
237, 239 ; Black v. American International 
Corporation, 264 Pa. 260, 107 A. 737, 739. 
Distinguished from a "marketable" title, 
which is of such a character that the courts 
will compel its acceptance by a purchaser 
who h as agreed to · buy the property or has 
bid it in at public sale. Herman v. Somers, 
158 Pa. 424, 27 A. 1050, 38 Am. St. Rep. 851. 

D O U N .  L. Fr. A gift. Otherwise written 
"don" and "done." The thirty-fourth chap

' ter of Britton is entitled "De Douns." 

D OVE. Doves are animals terre naturre, and 
not vhe subject of larceny unless they are in 
the O'wner's custO'dy ; as, for example, in a 
dove-hO'use, 0'1' when in the nest before they 
can fly. ' Com. v. Chace, 9 Pick. (Mass.) 15, 19 
Am. Dec. 348 ; Ruckman v. Outwater, 28 N. 
J. Law, 581. 

D OWA B LE. Subject to be charged with dO'w
er ; as dowable lands. 

Entitled 0'1' entitling to dower. Thus, a. 
dowable interest in lands is such as entitles 
the owner to have such lands charged with 
dower. 

D OWAG ER. A widow whO' is endO'wed, or 
who has a jointure in lieu of dower . . In Eng

DOWER BY TlIE COMMON LAlW" 

blemen, to distinguish ' them frO'm the $ives: 
of the heirs, who have right to bear the ti
tle. 1 Bl. Comm. 224. 

OOWAGER-QUEEN. The widO'W of the king;. 
As such she enjoys most of the privileges be
IO'nging to her as queen consort. It is not 
treason to conspire her death or violate hel.'" 
chastity, because the succession to' vhe crown 
is not thereby endangered. No man, however. 
can marry her without a special license from 
the sovereign, on pain of forfeiting his lands 
or goods. 1 Bl. Comm. 233. 

D OWER. The provision which the law makes: 
for a widow out of the lands or tenements of 
her husband, fO'r her support and the nurture
·of her children. Co. Litt. 30a. ; 2 BI. Comm., 
130 ; 4 Kent, Comm. 35 ; 1 Washb. Real Prop_ 
146 ; Chapin v. Hill, 1 R. 1. 452 ; Hill v .. 
.Mitchell, 5 Ark. 610 ; Smith v. Hines, 10 Fla .. 
258 ; Hoy v. Varner, 100 Va. 600, 42 S. E. 690 ; 
Beals v. Ares, 25 N. M. 459, 185 P. 780, 789 ; 
Larned v. Larned, 98 Kan. 328, 158 P. 3, ;5. 
Adopted in Mathews v. Marsden, 71 Mont. 
502, 230 P. 775, 777 ; Fischer V. Leach, 124 
Kan. 97, 258 P. 295, 297. 

Dower is an estate for the life of the widow 
in . a ' certain portion of the following real estate 
of her husband, to which she has not relinquished 
her right during the marriage : (1)  Of all lands 
of which the husband was seised in fee during the 
marriage ; ( 2 )  of all lands to which another was" 
seised in fee to his use ; (3)  of all lands to which,. 
at the time of his death, he had a perfect equity, .. 
having paid all the purchase money therefor. Code, 
Ala. 1886, § 1892 ( Code 1923, § 742.7 ) .  

"Dower" under the North Carolina statute i s  the� 
life estate to which every married woman is en- ·  
titled o n  death o f  her husband, ilftestate, or, iIl' 
case she dissents from his 

'
Will, one-third in value 

of all lands of which husband was beneficially 
seized in law or in fact, at any time during cover
ture. McGehee v. McGehee, 189 N. C. 558, 127 So, 
E . . 684, 687. 

The term, both technically and in popular 
acceptation, has reference to real estate ex-· 
clusively. McGehee V. McGehee, 189 N. C. 
558, 127 S. E. 684, 687 ; Clark V. Hanson, 320 
Ill. 480, 151 N. E. 369, 371. 

"Dower," ,  in modern use, is distinguished from 
"dowry." The former is a provision for a widow' 
on her husband's death ; the latter is a bride's, 
portion on her marriage. Wendler v. Lambeth, 163 ; 
Mo. 428, 63 S. W: 684. 

DOWER AD OST I U M ECC LES lfE. Dower
at the church door or porch. An ancient kind' 
O'f dO'wer in ' England, where a !pan, (being ' 
tenant in fee-simple; ' of full age,) ' openly a# 
the church door, where all marriages were' 
fO'rmerly celebrated, after affiance made and; 
troth plighted between them� endowedf his:: 

' wife with the whole ()f his lands, 0'1' such: 
quantity as he pleased, at the ' same time
specifying and ascertaining the same. Litt;. 
§ 39 ;  2 }31.. Corn-m. 133. 

land, this is a title or addition given to the D OW ER BY ·T H E  C O M M O N  LAW. The 01'
widows of prices, dukes, earls, and ooher no- dinary kind of dower in English and Ameri-



DOWER 'BY CUS,TOM 

can law, consisting of a life interest in one. 
third of the lands of which the husband was 
seised in fee at any time during the coverture. 
Litt. § 36 ; 2 Bl. Comm. 132 ; 2 Steph. Comm. 
302 ; 4 Kent, Comm. 35. 

D OW E R  BY C USTOM.  A kind of dower in 
England, regulated by custom, where the 
quantity allowed the wife differed from the 
proportion of the common law ; as that the 
wife should have half the husband's lands ; 
01', in some places, 'the whDle ; and, in some, 
only a quarter. 2 Bl. Comm. 132 ; Litt. § 37. 

DOW,E R D E  LA P LUS B E LLE ( D E  LA P LU I S  
BEALE).  L. Fr. Dower of the fairest [part.] 
A species of ancient English dower, incident 
to the old tenures, where there was a guard
ian in chivalry, and the wife occupied lands 
o't the heir as guardian in socage. If the wife 
brought ' a writ of dower against such guard
ian in chivalry, he might show this matter, 
and p�ay that the wife might be endowed de 
la plus belle of the tenement in socage. Litt. 
§ 48. This kind Df dDwer was abolished with 
the military tenures. 2 Bl. Comm. 132. 

DOWER EX ASSENSU PAT R I S. Dower by 
the father's assent. A species of dower ad 
ostium e.cclesire, made when the husband's 
father was alive, and the son, by his con
'sent expressly given, endowed his wife with 
parcel of his father's lands. Litt. § 40 ; 2 Bl. 
Comm. 133 ; Grogan v. Garrison, 27 Ohio St. 
61. 

DOWER U N DE N I H I L  HABET. A writ of 
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tIed as dowry is inalienable during marriage, 
unless the marriage contract CDntains a stipu
lation to the contrary. De Young v. De 
Young, 6 La. Ann. 786. 

DOYLE R U LE. A formula for computing the 
board measure from the dimensions of a log. 
Peter v. Owl Bayou Cypress Co., 137 La. 1067, 
69 So. 840, 841. The rule is to deduct four 
inches frDm the diameter Df the log, as an 
allowance for slab, square one-quarter of the 
remainder, and multiply th� result by the 
length of the log in feet. Morrison v. Pickrell 
Walnut Co., 199 Ill. App. 175, 176. 

DOZE. To slumber or sleep lightly. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn., 
V. Kendle, 163 Ky. 146, 173 S. W. 373, 374. 

D O Z E I  N. L. Fr. Twelve ; a person twelve 
years of age. St. 18 Edw. II. ; Barring. Ob. 
St. 208. 

DOZEN P E E1RS. Twelve peers assembled at 
the instance of the barons, in the reign of 
Henry IlL, to be privy counselors, or rather 
conservators of the kingdom. 

D R. An abbreviation for "doctor ;" also, in 
commercial usage, for "debtor," indicating 
the items Dr particulars in a bill Dr in an 
account-book chargeable against the person 
to' whom the bill is rendered or in whose name 
the account stands, as opposed to "Cr." 
("credit" or "creditDr"), which indicates the 
items for which he is given credit. Jaqua v. 
Shewalter, 10 Ind. Ap�. 234, 37 N. E. 1072. 

right which lay for a widow to whom nO' D RACH MA. A term employed in old plead
dower had been assigned. ings and records, to denDte a groat. TDwnsh. 
O OWLE STO N ES. StDnes dividing lands, PI. 180. 

. 

etc. Cowell. An Athenian silver coin, of the value of 
about fifteen cents. 

D OW M E NT. In DId English law. Endow-
ment ; dower. Grogan v. Garrison, 27 Ohio D RACO REG I S. The standard, ensign, or 

St",,6�. military colors borne in war by the aricient 
kings of England, having the figure of a 

. DOW RESS. A WDman entitled to' dDwer ; a dragon · painted thereon. 
tenant in dower. 2 P. Wms. !707. 

DOWRY. The property which a woman 
brings to' her husband in marriage ; now 
Plore commonly called a "portion." 

This word expresses the proper meaning of the 
"d08" of the Roman, the "dot" of the French, and 
the "dote" of the Spanish, law. but is a very dif
ferent thing from "dower," with which it has 
sometimes been confounded. See Co. Litt. '31 ; 
Dig. 23, 3, 76 ; Code 5, 12, 20 ; Buard v. De Russy, 
6 Rob. (La. ) 111 ; Gates v. Legendre, 10 Rob. ( La.) 
74 ; Cutter v. Waddingham, 22 Mo. 254. 

By dDwry, in the Louisiana Civil Code (see 
article 2337), is meant the effects which the 
wife brlngs . to the huspand to support the 
expenses of marriage. It is given to the 
husband, to be en,jDyed by him SO' long as the 
marriage shall last, and the income of it be-, 
longs to him. H,e alone has the admini,stra
tion of it during marriage, and hiS wife' · ciui
D.:ot;'deprive him' 'dt . it. : . The real ' estate 'set-

D RACO N I AN LAWS. A cDde of laws pre
pared by Draco, the celebrated lawgiver of 
Athens. These laws were exceedingly severeJ 
and the term is now sometimes applied to any 
laws of unusual harshness. 

D RAFT. The commDn term fDr a bill of 
exchange ; as being drawn by one person 
on an Dther. Hinnemann v. Rosenback, 39 
N. Y. 100 ; Douglass v. Wilkeson, 6 Wend. 
(N. Y.) 643 ; Ennis v. Coshocton . Nat. Bank, 
27 Ga. App. 479, 108 S. E. 811. 

An order fDr the payment of money drawn 
by one person on another. It is said to' be a 
nomen generalissim.um, and to include all 
such orders. Wildes v. Savage, 1 Story, 30, 
29 Fed. Cas. 1226 ; State v. Warner, 60 Kan. 
94, 55 P. 342 ; Cunningham v. State, , 115 Ark. 
392, 171 S. W. 885. 

. '  

The term includes a '  cashier's check (People ? 
Miller, 2.78 Ill.o490, 116 N. E. 131, 138; ' L.,  ;a. A. 1917E. 
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'797 ; Montana-Wyomlng A�'n . of Credit Men v. 
Commercial Nat. Bank of Miles City, 80 Mont. 174, 
259 P. 1060, 1061) , and is distinguished from "check" 
by the fact that in a draft the drawer is a bank, 
while in the ordinary check the drawer is. an in
dividual. Leach v. Mecnanics' Sav. Bank, 202 Iowa, 
899, 211 N. W. 506, 508, 50 A. L. R. 388. 

.A. tentative, proviSional, or preparatory 
writing out of any document (as a will, con
tract, lease, etc.) for purposes of discussion 
and correction, which is afterwards to be 
copied out in its final shape. 

Also, a small a rbitrary · deductiQn or al
lowance made to a merchant or importer, in 
the case of goods sold by weight or taxable 
by weight, to cover possible loss of weight in 
handling or from differences in scales. Mar
riott v. Brune, 9 How. 633, 13 L. Ed. 282 ; See
berger v. Mfg. Co., 15 S. Ct. 583, 157 U. S. 
183, 39 L. Ed. 665 ; Napier v. Barney, 17 Fed. 
Cas. 1149. 

D RAFTSMAN. Any one who draws or 
frames a legal document, e. g., a will, convey
ance, pleading, etc. 

In th.') marine engineering profession, any 
of various men who design the several parts 
of vessels and other machinery in the dif
ferent departments. Ex parte Aird (D. O.) . 
276 F. 954, 9'56. 

. 

D RAG. In a technical sense, the lower part 
Qf the mold for casting iron pipe. Casey
Hedges Co. v. Gates, 139 Tenn. 282, 201 S. W. 
760, 761. 

D RAGO DOCTR I N E. The principle asserted' 
by Luis Drago, Minister of Foreign Affairs of 
the Argentine Republic, in a letter to the 
Argentine Minister at Washington, Decem
ber 29, 190'2, that the forcible intervention of 
states to secure the payment of public debt,s 
due to their citizens from foreign states is 
unjustifiable and dangerous to the security 
and peace of the nations of South America. 
The subj ect was brought before the Confer
ence by the United States and a Convention 
was adopted in which the contracting powers 
agreed, with some restrictive conditions, not 
to have recourse to armed force for the recov
ery of contract debts claimed by their na
tionals against a foreign state; Higgins, 184-
197. See Calvo Doctrine. 

D RAGOMAN. An interpreter employed in 
the east, and , particularly at the Turkish 
court. 

D RA I  N, v. To cond·uct water from one place 
to another, for the · purpose of drying the 
former. To make dry ; to draw off water ; 
to rid land of its superfluous moisture by 
adapting or improving natural water courses 
and supplementing them, when necessary, by 
artificial ditches. People v. J?arks, . 58 Cal. 
639. 

' 

To "drain,"  in its larger sense, includes not 
only the supplying of outlets and channels to re
lieve the land from water, but also the provision 

DBAftfA 
of ditches, drains, and embankments , to prevent.
water from accumulating: Holt v. State (Tex. Civ. 
App.) 116 S. W. 743, 746 ; In re Mississippi andl 
Fox River Drainage Dist., 270 Mo. 157, 192 S . . W. 
727, 731 ; Pioneer Real Estate · Co. v. City of Port.- . 
land, 119 Or. 1, 247 P. 319, 323. 

D RA I N, n. A trench or ditch to convey water 
from wet land ; a channel through which wa
ter may flQW off. 

The word has no technical legal meaning. Any 
hollow space in the ground, natural or artificial, 
where water is collected and passes off, is a ditch 
or drain. Goldthwait v. East Bridgewater, 5 Gray 
( Mass. ) 61, 64 ; Murphy v. St. Louis-San Francisco 
R. ·Co., 205 Mo. App. 682, 22.6 S. W. 637, 640 ; Sher
rod v. Battle, 154 N. C. 345, 70 S. E. 8M, 836 ; Peo
ple v. Parks, 58 Cal. 639. 

The term may be synonymous with "water course." 
Green v. County Com'rs of Harbine, 74 Ohio St. 
318, 78 N. E. 521, 522 ; Elder v. Smith, 103 Ohio 
St. 369, 133 N.. E. 791, 792. 

"Sewers" differ from "drains" only in that the 
former are in cities, and generally covered over, 
while the latter are in rural communities, and 
open. Pioneer Real Estate Co. v. City of Portland, 
119 Or. 1, 247 P. 319, 321 ; Barton v. Drainage Dist. 
No. 30, 174 Ark. 173, 294 S. W. 418, 419. But "drains" . 
may sometimes include sewers. City of Charles
town, 170 Ill. 336, 48 N. E. 985, 986. See, generally. 
Mound City Land & Stock Co. v. Miller, 170 Mo. 
240, 70 S. W. 721, 724, 6 L. R. A. 19{), 94 Am. St. 
Rep. 727 ; Wetmore v. Fiske, 15 R. I. 354, 5 A. 375, 

378. 

Also, sometimes, the easement or servitude 
(acquired by grant or prescripti()p) which con
sists in the right to drain water through an
other's land. See 3 Kent Comm. 436 ; i7 M. 
& G. 354. 

D RA I NAGE D I ST R I CT. A. political subdivi-
8ion of the state, created for the purpose of 
draining and reclaiming wet and overflowed 
land, as well as to preserve the public health 
and convenience. Tallahatchie Drainage 
Dist. No. 1 v. Yocona-Tallahatchie Drainage 
Dist. No. 1, 148 Miss. 182, 114 So. 264, 266. 
See Drain, v. 

D RAM. In common parlance, a drink of some 
substance containing alcohol ; something 
whi·ch can produce intoxication. Lacy v. 
State, 32 Tex. 228. See Wright v. People, 101 
Ill. 134. ' . 

D RAM-S H O P. A. di-inking saloon, where liq
uors are sold to be · drunk on the premises. 
Wright v. People; 101 Ill. 129 ; Brockway v. 
State, 36 Ark. 636 ; Com. v. M:arzynski, 21 N: 
E. 228, 149 lVlass. 68. A place where spirit
uous liquors a re sold by the dram or the 
drink ; a barroom. Wolfe v. State, 107 Arll{. 
33, 153 S. W. 1102, 1103 ; McCormick v. Bren
nan, 224 Ill. App. 251, 254. 

D RAMA. A term descriptive of any represen
tation in which a story is told, a moral con
veyed, or the passions portrayed, whether by .  
words and actions combined, o r  by mere ac, 
tions alone. Asa G. Candler, Inc., v. Georgia 
Theater Co., 148 Ga. 188, 96 S. E. 226, 227, 



DRAMATIC COMPOSITION 

L. R. A. 1918F, 389. A story put in action. 
:Zucarro v. State, 82 Tex. Ct. R. 1, 197 S. W; 
982, 985, L. R. A. 19'18B; 354. 

D RAMAT I C  C O M POS I T I ON.  In copyright 
law. A literary work setting forth a story, 
incident, or scene from life, in which, . how
ever, the narrative is not related, but is repr0-
sented by a dialogue and action ; may include 
a descriptiYe poem set to mu�.ic, or a panto
mine, but not a composition for musical in
struments alone, nor a mere spectacular ex
hibition . or stage dance. Daly v: Palmer, 6 
Fed. Ca�. 1132 ; Carte v. Duff (C. 0.) 25 Fed. 
183 ; Tompkins v. Halleck, 133 Mass. 35, 43 
Am. Rep. 480 ; Russell v. Smith, 12 Adol. & 
El. 236 ; Martinetti v. McGuire, 16 Fed. Cas. 
!1l20 ; Fuller v. Bemis (0. C.) 50 Fed. 926. 

FORA W, n. A movable section of a bridge, 
'which may be raised up or · turned to one side, 
: 80 'as to admit the passage of vessels. Gilder
' sleeVie v. Railroad Co. (D. C.) 82 Fed. 766 ; 
: Hugbes v. Railroad Co. (0: C.) 18 .Fed. 114 ; 
:R:lilroad Co. v. Daniels, .  90 Ga. 608, 17 S. E. 
1 64.7. 

.'A , depression in the surface of the earth, 
;in :1lhe mature of a shallow ravine or gulch, 
':Sometimes many miles in length, forming a 
channel for the escape of rain and melting 
.snow draining into it from either side. Rail
road Co. :v. Sutherland. 44 Neb. 526, 62 N. W. 
859. 

The word "draw" does Dot mean a stream of run
ning water with wen-defined banks, as distinguished 
ifrom jihe llow of surface water. Cartwright v. War
:ren ({Tex. Clv. App. ) 177 S. W. 197, 200. 

DRAW., 'lJ.. 
I n  Old Cri minal Practice 

"To drag (on a hurdle) to the place of exe
(cution. Anciently no hurdle was allowed, but 
tthe criminal was actually dragged along the 
road to the place of execution. A part of the 
ancient punishment of traitors was to be thus 

.drawn. 4 Bl. Comm. 92, 377. 

In C ri m inal Law 

'To draw a firearm or deadly weapon is to 
" point it intentionally. State v. Boyles, 24 
.N, M. 464, 174 P. 423. To draw a bead on ; 
tto bring into line with the bead or fore sight 
1)f a �ifle and the hind sight ; to aim at. Hat
field v. COIIl1:nonwealth, 200 Ky. 243, 254 S. W. 
748, 749� 

In Mercantile Law 

620 

I n  Practice 

. To draw a jury is to select the persons who 
are to compose it, either by taking their names 
successively, but at · hazard, from the jury 
box, or by summoning them individually to 
attend the court. Smith v. State, 136 Ala. 1, 
34 So. 168 ; State v. Superior Court of What
com County, 82 Wash. 284, 144 P. 32, 33. 

I n  Fisoal Law and Admin istration 

To take out money from a bank, treasury. 
or other depository in the 'exercise of a la,y
ful right and in a lawful manner. "No mon
ey shall be dra'u;n from the treasury but in 
consequence of appropriations made by law." 
Const. U. S. art. 1, § 9,. But to "draw a war
rant" is not to draw the money ; it is to make 
or execute the instrument which authorizes 
the drawing of the money. Brown v. Fleiscb
ner, 4 Or. 149. 

D RAWBACI<. In the customs laws, an al
lowance made by the government upon the du
ties due on imported merchandise when the 
importer, instead of selling it here, re-exports 
it ; or the refunding of such duties if already 
paid. This allowance amounts, in some cases, 
to the whole of the original duties ; in others, 
to a part only. See 19 USOA §§ 152-152b. 

A drawback is a device resorted to for enabling 
a commodity affected by taxes to be exported and 
sold in the foreign market on ' the same terms as 
if it had not been taxed at all. It differs in this 
from a bounty, that the latter enables a ,commodity 
to be sold for Jess than its natural cost, whereas 
a drawback enables it to be sold exactly at its 
natural cost. Downs v. U. S., 113 F. 144, 51 C. C. 
A. 100. 

D RAWE E. A person to whom a bill of ex
change is addressed, and who is requested to 
pay the amount of money therein mentioned. 

D RAWE R. The person drawing a bill of ex
change and addressing it to the drawee. Ste
venson v. Walton, 2 Smedes & M. (Miss.) 265 ; 
Winnebago County State Bank v. Hustel, 119 
Iowa, 115, 93 N. 'V. 70. 

D RAWI NG. In patent iaw. A representa
tion of the appearance of material objects by 
means of lines and marks upon paper, card
board, or other substance. Ampt v. Cincin
nati, 8 Ohio Dec. 628 ; 35 USCA § 34. 

D RAWLATCH ES. Thieves ; robbers. Cow
ell. 

D RAYAGE. A charge for the transportation 
, To draw a bill of exchange is to write (or of property in wheeled vehicles, such as drays, 

cause it to he written) and sign it ; to make, wagons, and carts. Soule v. San Francisco 
as a note. Knox v. Rivers Bros., 17 Ala. App. Gaslight Co., 54 Cal. 242. 
630, 88 So. 33, 34. 

I n  Pleading, Conveyancing; E;tc� . 

- To prepare a draft ; to compose and write 
out in due form, as, a deed, complaint, peti
tion, memorial. etc. Winnebago, County State 
B�nk v. Hustel, 119 Iowa, 115, 93 N\ W. 70 ; 
Hawkins v� State, 28 Fla. S6a, 9 So. 652. 

D R E D G E. Formerly applied to a net or drag' 
for . taking oysters ; now a machine for 
cleansing canals and rivers. To " dredgeH is. 
to gather or take with a dredge, to remove 
sand, mud, .and .filth from the beds of, rivers, 
harbors, and canals, · with a dredging machble .. 
15 Oan. L. T. 26& 
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D RE I T-DREIT. Droit-droit. (Also writte,n c'over whether any cattle of strangers be' 
without the hyphen.) Double right. A union there, which ought not to common; Man
of the right of possession and the right of wood, p. 2, c. 15. 
property. 2 Bl. Comm. 199. 

D R ENCH ES, or D R E N G ES. In Saxon law. 
Tenants in capite. They are said to be such 
as, at the coming of William the Conqueror, 
being put out of their estates, were afterwards 
restored to them, on their making it appear 
that they were the true owners thereof, and 
neither in aw:cilio or consilio against him. 
Spelman. 

D R ENGAGE. The tenure by which the 
drenches, or drenges, held their lands. A 
variety of feudal tenure by serjeanty (q. 'P.), 
often occurring in the ' northern counties of 
England, involving a kind of general service. 
Vinogradoff, Engl. Soc. in Eleventh Cent. 62. 
Little is known of it ; 3 Holdsw. Hist. E. L. 
132. 

D R I FTLA N D, D R O FLA N D, or D RYFLAND;  
A Saxon word, signifying a tribute or  yearly 
payment made by some tenants to the king, or 
their landlords, for driving their cattle 
through a manor to fairs or markets. Cowell. 

D R I FTWAY. A road or way over which cat..,. 
tIe are driven. 1 Taunt. 279 ; Selw. N. P. 
1031' ; WoolI'. Ways 1 ;  2 Hilliard, Abr. Prop. 
33 ; Smith v. Ladd, 41 Me. 314. 

D R I LLED. ' Completed ;-said of oil wells 
and the like. Texas Pac. Coal & Oil Co. v. 
Harris (Tex. Civ. App.) 230 S. W. 237, 238 ; 
Chambers v. Simmons, 76 W. Va. 174, 85 S. 
E. 182, 184; The term implies progress in the 
work, and not mere use of the drill. Texas 
Const. Co. v. Dearing (Tex. Civ. App.) 296 
S. W. 1112, 1115. . 

D R I  E R. In the paper-making trade, a hot 
drum. Tompkins-Hawley-Fuller Co. v. Holden D R I LLI NG I N. Drilling, as an oil well, after 

the casing has been set� Smith & Hayslip . V. (C. C. A.) 273 F'. 424, 430. 
Wilcox Oil Co. (Tex. Oiv. App.) 253 S. W. 641, 

D R I FT. 642. 
I n  M in ing Law 

An underground passage driven horizontally 
along the course of a mineralized vein or ap
proximately so. Distinguished from "shaft," 
which is an opening made at the surface and 
extending downward into the earth vertically, 
or nearly so, upon the vein or intended to 
reach it ; and from "tunnel," which is a lat
eral or horizontal passage underground in
tended , to reach the vein or mineral deposit, 
where drifting may begin. Jurgenson v. Dil
ler, 114 Cal. 491, 46 P. 610, 55 Am. St. Rep. 
83. 

I n O ld Engl ish Law 

A driving, especially of cattle. 

D R  1 FT N ET. A net with both ends free to 
drift with the current ;-distinguished from 
a "set net," which is one fastened at one or 
both ends, so the whole net cannot drift with 
the current. State v. Blanchard, 96 Or. 79, 
189 P. 421, 427. 

D R I FT-ST U F F. This term signifies, not 
gOods which are the subject of salvage, but 
matters floating at random, without any 
known or discoverable ownership, which, if 
cast ashore, will probably never be' reclaim
ed, but will, as a matter of course, accrue to 
the riparian proprietor. Watson v. Knowles, 
13 R. 1. 641. 

D R I FTS OF T H E  F O R EST. A view or exam
ination of what cattle are in a forest, chase, 
etc., that it may be known whether it be sur
charged or not ; and whose the beasts are, and 
whether they are commonable. These drifts 
are made at certain timeS', in- the year by the 
officers of the forest, when all cattle are driv
en into some pound or place inclosed, for the 
before-mentioned purposes, and also to dis-

D R I N C LEAN. Sax. A contribution of ten
ants, in the time of the Saxons, towards a 
potation, or ale, provided t() entertain the 
lord, or his steward. Cowell. See Cervisari( 
D R  I N K. To use liquid as a beverage to slake 
thirst. State v. Woodward, 41 Idaho, 353, 238 
P. 525, 527. See, also, Merle v. Beifeld, 194 
Ill. Ap)). 364, 385. Specifically, to use intoxi
cating liquors. 

D R I N K I N G MAN. One 'vho takes a drink 
of liquor when he chooses, even though it 
may be so infrequent as to produce no harm
ful effect on his health. Tuepker v. Sovereign 
Camp, W. O. W. (Mo. App.) 226 S� 'V. 1002, 
1003. 

D R I N KI NG-SHOP. A place where intoxicat,. 
ing liquors are sold, bartered, or delivered to  
be drunk on the premises. Portland v. 
Schmidt, 13 Or. 17 .. 6 Pac. 221. 

D R  I P. A species of easement or servitude 
obligating one man to permit the water fall� 
ing from another man's hou�e to fali llPon his 
own land. 3 Kent, Comm. 436 ; 1 Rolle, Abr; 
107 ; Dig. 43, 23, 4, 6 ;  11 Ad. & E. 40. 

D R I V E, n. An underground process. Diller 
v. St. Louis, S. & P. R. R, 304 Ill. 373, 136 N. 
E. 703, 704. 

D R I VE,  v. To impel motion and quicken. 
Bosse v. Marye, 80 Cal. App. 109, 250 P. 693, 
696. To compel, urge, '01' move in some mari
ner or direction. Howell v. J. Mandelbaum 
& Sons, 160 Iowa, 119, 140 N. W. 397,: .398,·Ann. 
Cas. 1915D, 349. To control the motive pow
er, as of a motor vehicle. Grant v. Chicago, 
M. & St. P. Ry. Co., 78 Mont. 97, 252 P. 382, 
385. 



DRIVE-IT-YOURSELF CARS 

D R I V E-IT-YOU RSELF CA RS. A term used 
to describe automobiles which their owners, 
as a regular business, rent out for hire with
out furnishing drivers. City of Rockford v. 

, Nolan, 316 Ill. 60, 146 N. E. 564. See, also, 
Welch v. Hartnett, 127 Misc. 221, 215 N. Y. 
S. 540 ; White v. Holmes, 89 Fla. 251, 103 So. 
623 ; Blashfield's Cyclopedia of Automobile 
Law, p. 2802. 

D R I V ER. One employed in conducting or op
erating a coach, carriage, wagon, or other ve
hicle, with horses, mules, or other animals, 
or a bicycle, tricycle, or motor car, though not 
a street railroad car. See Davis v. Petrino
vich, l12 Ala. 654, 21 So. 344, 36 L. R. A. 615 ; 
Isaacs v. Railroad Co., 7 Am. Rep. 418, 47 N. 
Y. 122. 

D RO FD EN, or D RO FD E N N E. A grove or 
woody place where cattle are kept. Jaeob. 

D RO FLA N D. Sax. A quit rent; or yearly 
payment, formerly made by some tenants to 
the king, or their landlords, for driving their 
cattle through a/manor to fairs or markets. 
Cowell ; Blount. 

D RO I T. 
I n  French law 

Right, justice, equity, law, the whole body 
of law ; also a right. Toullier, n. 96 ; Pothier, 
Droit. 

This term exhibits the same ambiguity which 
is discoverable in the German equivalent, Urecht" 
and the English word "right." On the · one hand, 
these terms answer .to the Roman "jus," &nd thus 
indicate law in the abstract, considered as the foun
dation of all rights, or the complex of underlying 
moral principles which impart the character of j us
tice to all positive law, or give it. an ethical con
tent.' Taken in this abstract sense, the terms may 
be adjectives, in which case they are equivalent 
to "just," or nouns, in which case they may be 
paraphrased by the expressions "justice," "moral
ity," or "equity." On the other hand, they serve 
to point out a right ; that is, a power, privilege, 
faculty, or demand, inherent in one person, and 
incident upon another. In the latter signification, 
droit (or reoht or right) is the correlative of "duty" 
or "obligation." In the former sense, it may be 
considered as opposed to wrong, injustice, or the 
absenCe of la)'\'o Droit , has the further ambiguitr 
that it is sometimes used to denote the existing 
body of law considered as one whole, or the sum 
total of a number of individual laws taken together. 
See Jus ; Recht ; Right. 

-Droits civils. This phrase in French law de
notes priYate rights, the exercise of which is 
independent of the sta,tus (qua lite) of citizen. 
Foreigners enjoy them ; and the extent. of 
that enjoyment is ,determined by the, princi
ple of reciprocity. Conversely, foreigners may 
be sued on contracts made by ,them in �rance. 
Brown. 

-Drolt coutumier. Common law. 

-Drolt d'accesslon. ' That property which Is 
acquired: by making a new species :out" of the 
material of another. It is equivalent to , the 
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Roman "speoijicatio." This subject is treated 
of in the Code Civil de Napoleon, art. 565, 
577 ; Merlin, Repert. Accession ; Malleville's 
Discussion, art. 565. 

-Droit d'accroisse me nt. The right which an 
heir or legatee has of combining with his own 
interest in a succession the interest of a co
heir or colegatee who either refuses to or can
not accept his interest. Houghton V. Brant- · 
ingham, 86 Conn. 630, 86 A. 664, 667. 

-Droit d'au bai ne. A rule by whieh all the 
property of a deceased foreigner, whether 
movable or immovable, was confiscated to the 
use of the state, to the exclusion of his , heirs, 
whether claiming ab intestato or under a will 
of, the deceased. Filially abolished in 1819. 
Opel v. Shoup, 100 Iowa, 407, 69 N. W. 560, 
37 L. R. A. 583. 

";'Droit d'execu tion .  The right of a stockbrok
er to sell the securities bought by him for ac
count of a client, if the latter does not ac
cept delivery thereof. The same expression is 
also applied to the sale by a stockbroker of 
securities deposited with him by his client. 
in order to guaranty the payment of opera
tions for which the latter has given instruc
tions. Arg. Fr. Mere. Law, 557. 

-D roit de b ris. A right formerly claimed by 
the lords of the .coasts of certain parts of 
France, to shipwrecks, by which not only the 
property, but the persons of those who were' 
cast away, were confiscated for the prince 
who was lord of the coast. Otherwise called 
"droit de uris sur 1e naufrage." This right 
prevailed chiefly in Bretagne, and was solemn
ly abrogated by Henry III. as duke of Nor
mandy, Aquitaine, and Guienne, in a charter 
granted A. D. 1226, preserved among the rolls 
at Bordeaux. 

-Droit de detraction. A tax upon the removal 
from one state or country to another of prop
erty acquired by succession or testamentary 
disposition ; it does not cover a tax upon the 
succession to or transfer of pr·operty. In re 
Peterson's Estate, 168 Iowa, 511, 151 N. W. 66, 
68 ; Moody V. Hagen, 162 N. W. 704, 708, 
36 N. D. 471, L. R. A. 1918F, 947, Ann. Cas. 
1918A, 933. Cf. Duties of Detraction. 

-D roit de garde. In French feudal law. 
Right of ward. The guardianship of the es� 
tate and person of a noble vassal, to which 
the king, during his minority, was ,entitled. 
Steph. Lect. 250. 

-Droit de gite. In French feudal law. The 
duty incumbent on a rotur-ier, holding lands 
within the royal domain, of ' supplying boai'd 
and �odging to the king and to his suite whi1e 
on a royal pr6gress._ Steph. Lect. 351. 

-Droit de greffe. In , old French law. The 
right of selling various offices ' connected with 
the • custody of judicial records or notarial 
aetSl. i Steph . . Lect. 354. 'A : llrivilege of the 
French kingS. 



-Droit de lll�ttrI8� ,In old French law. , A  
charge payable to the crown by any one who., 
after having served his apprenticeship in any 
'commercial . guild or brotherhood, sought to 
become a ·  master workman in it on his own 
account. Steph. Lect: 3� 

.-Droit de naufrage. The right of a selgneur, 
who owns the seashore, or the king, when a 
vessel . is wrecked, to' take possession of the 
wreckage and to kill the crew or sell . them 
as slaves. 14 Yale L. Jour. 129. 

-Droit de prise. In French feudal law. The 
duty (incumbent on a roturier) of supplying 
to the king on credit, during a certain period, 
such articles of domestic consumption as 

might be required for the royal household. 
Steph. Lect. 351. 

sels .of. a ;·belUgerent , nation. , (l ,'K�llt, ; Oomm. 
�6 ;, . 2  Sel. Essays · in, Anglo-Amer. Leg. : Hist. 
318 ; 15 L. Q. R. 359 ; Marsden, Ad�iralty, 
Droits and Salvage ; 1 W. Rob. 423. In Eng
land, it has been usual in maritime wars for 
the government to seize and condeinn, as 
droits of admiralty, the property of an enemy 
found in her ports at the breaking out of hos
tilities. 1 C. Rob. 196 ; 13 Yes. 71 ; 1 Edw. 60,; 
3 Bos. & P. 191. The power to exercise such 
a right has not been delegated to, nor has it 
ever been claimed by, the United States gov
ernment. Benedict, Adm. § 33 ; Brown v. U. 
S., 8 Cranch, 110, 3 L. Ed. 504. 

D roit ne done plu is  q ue soit demaun de. The 
la w gives not more than is demanded. 2 Inst. 
286. 

D roit ne poet p as mo rier. Right cannot die. 
-D roit de qu int. In French feudal law. A Jenk. Cent. 100, case 95. 
relief payable by a noble vassal to the king . 
as his seigneur, on every change in the own
ership of his fief. Steph. Lect� 350. 

D RO I T U RAL. What belongs of right ; relate 
ing to right ; as real actions are either droi
tural or possessorY,-droitural when the plain
tiff seeks to recover the property. Finch, 
Law, 257. 

-Droit de suite. The right of a creditor to 
pursue the debtor's property into the hands 
of third persons for the enforcement of his 
claim. D RO M O N ES, D R O M OS, D RO M U N DA. These 

were at first high ships of great burden, but 
-Droit ecrit. In French law. (The written afterwards those which we now call "men-of
law.) The Roman civil law, or Corpus Juri8 war." Jacob. 
Civili8. Steph. Lect. 130. 

-D roit International. International law. 

-Droit marit ime. Maritime law. 

-Droit natu rel . Fr. The law of nature. 

I n  Qld Engl ish Law 

Law ; right ; a writ of right. Co. Litt. 158b. 

A person was said to have droit droit, plurimum 
furis, and pZurimum possessionis, when he had the 
freehold, the fee, and the property in him. Crabb, 
Hist. E. L. 406. 

-Autre droit. The right of another. 

-Droit-close. An ancient writ, directed to the · 
lord of ancient demesne on behalf of those 

. of his tenants who held their lands and tene· 
ments by charter in fee-simple, in fee-tail, for 
life, or in dower. ]�itzh. Nat. Brev. 23. 

-Droit co m m on.  The common law. Litt. § 
213 ; Co. Litt . .  142a. 

-D roit-d roit. A double right ; that is, the 
right of possession and the right of property. 
These two rights were, by the theory of our 
ancient law, distinct ; and the above phrase 
was used to indicate the concurrence of both 
in one person, which concurrence was neces
sary to constitute a complete title to land. 
Mozley & Whitley. 

-D roits of ad miralty. Rights or perquisites of 
the admiralty. A term applied to goods found 
derelict at sea. Applied also to property cap
tured in time of war by non-commissioned ves-

D RO P. In English practice. When the mem
bers of a court are equally divided on the ar
gnment showing cause against a rule nisi, rio 
order is made, i. e., the rule is neither dis
charged nor made absolute, and the rule is 
said to drop. In practic.e, there being a right 
to appeal, it has been usual to make an order 
in one way, the junior judge withdrawing his 
judgment. Wharton. 

D RO P-LETTE R. A letter addressed for de
livery in the same city or district in which it 
is posted. 

D RO P  SH I PMENT D EL I VE RY. In mercan
tile usage, this phrase refers to ordinary 
freight unloaded from railroad cars ;-distin
guished from carload shipments, known as 
"track delivery shipments." Boshell v. Re
ceivers of St. Louis & S. F. R. Co., 200 Ala. 
366, 76 So. 282, 284. 

D R O PP I N G G R O U N D .  In the logging lndns
try, a place on the bank of a stream to store 
sawlogs, railroad ties, staves, and the prod
ucts of the forest, while waiting for a .  rise 
of the stream that will enable the own�r to 
float his timbered products down the river to 
a market. Lexington & E. Ry. CO. V. Grigs
by, 176 Ky. 727, 197 S. W. 408. 

D ROVE. A number of animals collected and 
driven together in a body ; a flocl\: or herd of 
cattle. in process of being driven' ; indefinite' as 
to number, but including at least several. 
Caldwell v. State, 2 Tex. App. 54 ; l\1cConvill 
V. Jersey City, 39 N. J. Law, 43. 
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D R O V E-R.QA D. In Scotch law. A road for D R U NGUS. In old European law. A band 
driving cattle. 7 Bell, App. Cas. 43, 53, 57. A of soldiers, (globu8 militum.) Spelman. 
drift-road. Lord Brougham, Id. 

D ROVE-STANCE. In Scotch law. A place 
adjoining a drove-road, for resting and re
freshing sheep and cattle on their journey. 
7 Bell, App. Cas; 53, 57. 

D ROVER'S PASS. .A free pass given by a 
railroad company, accepting a drove of cat
tle for transportation, to the drover who ac
companies and cares for the cattle on the 
train. Railroad Co. v. Tanner, 1()() Va. 379, 
41 S. E. 721 ; Railway Co. v. Ivy, 71 Tex. 409, 
9 S. 'V. 346, 1 L. R. A. 500, 10 Am. St. Rep. 
.758. 

D ROWN . To merge or sink. "In some cases 
a right of freehold shall drown in a chatteL" 
Co. L·itt. 266a, 321a. 

D RU. A thicket of wood in a valley. Domes
day. 

D R U G .  The general name of substances used 
in medicine ; any substance, vegetable, ani
mal, or 'mineral, used in the composition or 
preparation of medicines ; any substance 
used as a medicine. Larsen v. Paine Drug 
Co., 169 App. Div. 838, 155 N. Y. S. 759 ; Ham
mond Y. State, 173 Ark. 674, 293 S. W. 714, 
717 ; United States v. J. L. Hopkins & Co. (D. 
C.) 228 F. 173, 176. The term is also applied 
to materials used in dyeing and in chemis
try. See, generally, Collins v. Banking Co., 
79 N. C. 281, 28 Am. Rep. 322 ; U. S. v. Merck, 
66 F� 251, 13 C. C: A' 432 ; COWl v. U. s. (C. C.) 
124 F. 475 ; Insurance Co. v. Flemming, 65 
Ark. 54� 44 S. W. 464, 39 L. R. A' 789, 67 Am. 
St. Rep. 9()() ; Gault v. State, 34 Ga. 533. 

D RUGG , ST. A dealer in drugs ; one whose 
business is to sell drugs and medicines. In 
strict usage, this term is to be distinguished 
from '�'a:pothecary." A druggist deals in the 
uncompounded medicinal substances ; the 
business of an apothecary is to mix and com
pound them. But in America the two words 
are used interchangeably, as the same per
sons usally discharge both function3. State 
v. Holmes, 28 La. Ann. 767, 26 Am. Rep. 110 ; 

Hainline v. Com., 13 Bush (Ky.) 352 ; State v. 
Donaldson, 41 �nnn·. 74, 42 N. W. 781. 

D R U M M E R. A term applied to commercial 
agents who travel for wholesale merchants 
and supply the retail trade with goods or take 
orders . for goods to be shipped to the retail . 
dealer. Robbins v. Shelby County Taxing 
Dist., 120 U. S. 489, 7 S. Ct. 592, 30 L. Ed. 694 ; 
Singleton. v. Fritsch, 4 Lea (Tenn.) 96 ; Thom
.as v. Hot Springs, 34 Ark. 557, 36 Am. Rep. 
24 ; Strain v. Chicago Portrait Co. (C. C.) 126 
Fed. 835 ; State v. O'Briant, 188 N. C. 452, 124 
S. E. 848, 849. 

.' 

DRUNGA R I U S. In old European law. The 

D R U N K. A person is "drunk". when he is so 
far under the influence of liquor that his pas
sions are visibly excited or h is  judgment im
paired, or when his brain is so far affected by 
potations of liquor that his intelligence, sense
perceptions, judgment, continuity of thought 
or of ideas, speech, and co-ordination of voli
tion with muscular action (or some of these 
faculties or processes) are impaired or not 
under normal control. State v. Pierce, 65 
Iowa, 85, 21 N. W. 195 ; Elkin v. Buschner 
(Pa.) 16 A. 102, 104 ; Sapp v. State, 116 Ga. 
182, 42 S. E. 411 ; State v. Savage, 89 Ala. 1, 
7 So. 183, 7 L. R. A. 426 ; Lewis v. Jones, 50 
Barb. (N. Y.) 667 ; People v. Salladay, 22 Cal. 
App. 552, 135 P. 508 ; Columbia Life Iils. Co. 
v. -Tousey, 152 Ky. 447, 153 S. W. 767, 770 ; 
Parker v. O. A. Smith Lumber & Mfg. Co. , 70 
Or. 41, 138 P. 1061, 1065 ; Mutual Life Ins. Co. 
v. J ehnson, 64 Okl. · 222, 166 P. 1074, 1076 ; 
Bragg · v. Commonwealth, 133 Va. 645, 112 S.  
E. 609 ; State v. Baughn, 162 Iowa, 308, 143 
N. W. 1100, 1101, 50 L. R. A. (N. S .) 912 ; Cope
land v. Central of Georgia Ry. Co. , 213 Ala. 
620, 105 So. 809, 810 ; State v. McDaniel, 115 
Or. 187, 237 P. 373, 375 ; Scoggins v. State, 98 
Tex. Cr. R. 546, 266 S. W. 513. 

D R U N KARD. He is a drunkard whose habit 
it is to get drunk ; whose ebriety has become 
habitual. The terms "drunkard" and "habit
ual drunkard" mean the same thing. Com. 
v. Whitney, 5 Gray (Mass.) 85 ;  Gourlay v. 
Gourlay, 16 R. I. 705, 19 A. 142 ; Lewis v. 
State, 13 Ala. App. 31, 68 So. 792, 794. 

A "common" drunkard is defined by statute in 
some states as a person who has been convicted 
of drunkenness ( or proved to have been drunk) a 
certain number of times within a limited period. 
State v. Kelly, 12 R: 1. 535 ; State v. Flynn, 16 R. 
1. 10, 11 A. 170. Elsewhere the word "common" in 
this connection is understood as being equivalent 
to "habitual," (State v. Savage, 89 Ala. 1, 7 So. 
183, 7 L. R. A. 426 ; Com. v. McNamee, 112 Mass. 
286 ; State v. Ryan, 70 WtR. 676, 36 N. W. 823 ; )  or 
perhaps as synonymous with "public," ( Com. v. 
Whitney, 5 Gray [Mass.] 86): 

D R U N J<ENN ESS. In medical jurisprudence. 
'l'he condition of a man whose mind is affected 
by the immediate use of intoxiC'ating drinks ; 
the state of one who is "drunk." Mutual Life 
Ins. Co. v . •  Tohnson, 64· Old. 222, 166 P. 1074, 
1076. See Drunk. 

D RY, adj. In the vernacular, this term 
means desiccated or free from moisture ; but, 
in legal use, it signifies formal or nominal, 
without imposing any duty or responsibility, 
or unfruitful, without bringing any profit or 
advantage. 

-Dry exohange·. See Exchange. 

commander of a drungu8, or band of soldiers. -Dry mortgage. One which creates a lien .0Il 
Applied also to a naval commander. Spel- land .for the paYment of money, but does not 
man. impose any personal liability .upon the mort-



625 

gagor, collateral �p or over and above the val
ue of the premises. Frowenfeld v; Hastings, 
134 Cal. 128, 66 P. 178. 

-Dry-multures. In Scotch law. Corn paid 
to the owner of a mill, whether the payers 
grind or not. 

�Dry natural gas. Natural gas that does not 
contain an appreciable amount of readily con
densible gasoline. When natural gas contains 
readily condensible gasoline it is called "wet 
natural gas." Mussellem v. Magnolia Pe
troleum Co., 107 Okl. 183, 231 P. 526, 530. 

-Dry rent. Rent seck ; a rent reserved with
out a clause of distress. 

-Dry trust. A passive trust ; one which re
quires no action on the part of the trustee 
beyond turning over money or property to 
the cestui que trust. Bradford v. Robinson, 
7 Houst. (Del.) 29, 30 A. 670 ; Cornwell v. 
Wulff, 148 Mo. 542, 50 S. W. 439, 45 L. R. A. 
53. 

-Dry weight. In tariff laws, this term does 
not mean the weight of an article after desic
cation in a kiln, 'but its air-dry weight as un
derstood in commerce. U. S. v. Perkins, 66 
Jj". 50, 13 C. O. A. 324. 

D RY, n. Term used to designate a person 
who is opposed to allowing the sale of intox
icating liquors ; a prohibitionist ; in contra
distinction to a "wet," or antiprohibitionist. 
State v. Shumaker, . 200 Ind. 623, 157 N. E. 
769, 778, 58 A. L. n. 954. 

D RY-C RfE FT. Witchcraft ; magic. Anc. 
Inst. Eng. 

D UARCHY. A form of government where 
two reign jointly. 

D uas uxores eodem tem p'ore habere non l icet. 
It is not lawful to' have two wives at th� same 
time. 'Inst. 1, 10, 6 ;  1 Bl. Comm. 436. 

D U B I TANS. Doubting. , Dobbin, .J. ,  d�tbitans. 
1 Show. 364. 

, DUE 

requiring a party who is summO'ned to appear 
.in court to bring with him some document, 
piece ' of evidence, or other thing to be used 
or inspected by the court. 

DUCES TECUM L I CET LANGU I DUS. 
(Bring with you, 'although sick.) In practice. 
An ancient writ, nO'w obsolete, directed to 
the sheriff, upon a return that he could not 
bring his prisoner without danger of death, 
he being adeo langu,idus, (so sick ;) whereup
on the court granted a habeas corpus in the 
nature of a duces tecum Heet lang1tidus. Cow
ell ; Blount. 

DUCHY OF LAN CAST ER. Those lands 
which formerly belonged to the dukes of Lan
caster, and now belong to the crown in right 
of the duchy. The duchy is distinct from the 
cO'unty palatine of Lancaster, and includes 
not only the county, 'but also much territory 
at a distance from it, especially the Savoy in 
London and some land near 'Westminster. 3 
Bl. Comm. 78. 

DUCHY C O U RT O F  LAN CAST ER. A tribu
nal of special jurisdiction, held before the 
chancellor of the duchy, or his deputy, con
cerning all matters of equity relating to lands 
holden of the crown in right of the duchy of 
Lancaster ; which is a thing very distinct 
from the county paltttine, (which has also its 
separate chancery, fO'r sealing of writs, and 
the like,) and comprises much territoi·y which 
lies at a vast distance from it ; as particu
larly a very large district surrounded by the 
city Of Westminster. The proceedings in this 
court are the same as were those on the equi
ty side of the court of chancery, so that it 
seems not to be a court of record ; and, in
deed, it , has been holden that the court of 
chancery has a concurrent jurisdiction with 
the duchy court, and may take cognizance O'f 
the same causes. The appeal from this court 
lies to the court of appeal. Jud. Act 1873, § 
18 ; 3 Bl. Oomm. 78. 

D U C K I NG-STOOL. See Castigatory. 

D U C RO I R E. In French law. . Guaranty ; 
D U B I TANTE. Doubting. Is affixed to the equivalent to del credere, (which see.) 
name of a judge, in the reports, to signify 
that he doubted the decision rendered. 

D U B I TATU R. It is doubted. A word fre
quently used in the reports to indicate that 
a point is . cQnsidered dQubtful. 

D U B I TAV I T. Doubted. Vaughan, C. J., dub
itavit. Freem. 150. 

D U CAT. A foreign coin, varying in value in 
different countries, hut usually worth about 
$2.26 of Qur money. 

DUCATUS. In feudal and old English law. 
A duchy, the dignity or territory of a duke. 

D U CES TECUM. (Lat. Bring with you.) The 
name of certain species Qf writs, O'f which 
the subprena d'uces tecum is the most usual, 

BL.LAW DICT. (3n En.)-40 

D U E. Just ; proper ; regular ; lawful ; suf
ficient ; reasonable ; as in the phrases "due 
care," '''due process of law," "due notice." 

Owing ; payable ; justly owed. That which 
one contracts to pay or perform to another ; 
that which law or justice requires to be paid 
or done. 

Owed, or Qwing, a� distinguished from pay
able. A debt is often said to 'be due from a 
person where he is the party owing it, or 
primarily bound to' pay, whether the time for 
payment has or has not arrived. The same 
thing is true of the phrase "due and owing." 
Lobsen v. Youn.g, 99 N. J. Law, 28, 122 A. 618. 
619 ; Ahrens-Rich Auto Co. v. Beck & Corbitt 
Iron Co., 212 Ala. 530, 103 SQ. - 556, 557 ; In 
re Duncan Const. Co. (D. C.) 280 F. 205, 207 ; 
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Philbro'Ok v. Mercantile Trust Co. ' of OalI
fornia, 84 Cal. App. 187, 257 P. 882, 886 ; 
.Hitchings v. Central Electrical Supply Co., 169 
N. Y. S. 611, 613, 182 App. Div. 28. 

Payable. A bill or note is commonly said 
to be due when the time for payment of it 
has arrived. 

The word "due" always imports a fixed and set
tled obligation or liability, but with reference to 
the time for its payment there is considerable 
ambiguity in the use of the term, as will appear 
from the foregoing definitions, the precise significa
tion being determined in each case from the con
text. It may mean that the debt or claim in ques
tion is now (presently or immediately) matured and 
enforceable, or that it matured at some time in the 
past and yet remains unsatisfied, or that it is fixed 
and certain but the day appointed for its payment 
has not yet arrived. But commonly, and in the ab
sence of any qualifying expressions, the word "due" 
is restricted to the first of these meanings, the 
second being expressed by the term "overdue," and 
the third by the word "payable." See Feeser v. 
Feeser, 93 Md. 716, 50 A. 406 ; Ames v. Ames, 128 
Mass. 277 ; Van Hook v. Walton, 28 Tex. 75 ; Leg
gett v. Bank, 24 N. Y. 286 ; Scudder v. Scudder, 
10 N. J. Law, 345 ; Barnes v. Arnold, 45 App. Div. 
314, 61 N. Y. S. 85 ; Yocum v. Allen, 58 Ohio St. 
280, 50 N. E. 909 ; Gies v. Bechtner, 12 Minn. 284, 
( Gil. 183) ; Marstiller v. Ward, 52 W. Va. 74, 43 
S. E. 178. 

..... Due care. Just, proper, and sufficient care, 
so far as the circumstances demand it ; the 
absence of negligence. That care which an 
ordinarily prudent person would have exer-

' cised under the ·circumstances. Dulin v. 
Henderson-Gilmer Co., 192 N. C. ti38, 131'> S. E. 
614, 615, 49 A. L. R. 633 ; Kingan & Co. v. 
Gleason, 55 Ind. App. f:i84, 101 N. E. 1()27, 
1029 ; Tibbels v. Chicago Great Western R. 
Co. (Mo. App.) 219 S. W . . 109, 114 ; Dahl v. 
Valley Dredging Co. ,  125 Minn. 90, 145 N. W. 
796, 798, 52 L. R. A. (N. S.) 1173 ; Shaw v. 
Bolton, 122 Me. 232, 119 A. 801, 802 ; County 
Com'rs of Kent County v. Pardee, 151 Md. 
68, 134 A. 33, 36 ; Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 S. E. 909, 911. "Due 
care" is care proportioned to any given situa
tion, its surroundings, peculiarities, and 
hazards. It may and often does require ex
traordinary care. Tower v. Camp, 103 Conn. 
41, 

'
130 A. 86, 89. "Due care," "reasonable 

care," and "ordinary care" are convertible 
terms. Wiley v. Rutland R. Co., 86 Vt. 504, 
86 A. 808, 811 ; Union Traction -Co. of Indiana 
v .. Berry, 188 Ind. 514, 121 N. E. ti55, H57, 32 
A. L. R. 1171. This term, as usually under
stood in cases where the gist of the action 
is the defendant's l1egli�ence, implies not only 
that a party has not been negligent or care· 
less, but that he has heen guilty of no viola
tion of law in relation to the SUbject-matter 
or transaction which constitutes the cause of 
action. Evidence that a. party. is guilty of 
a violation of law supports the issue of a 
want of proper care ; nor can it be doubted 
that in these and similar actions the aver-

. ment in the declaration. ot the use of due care 
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and the denial of it in the answer, properly 
and distinctly put in issue the legaIlty of the 
conduct of the party as contributing to the 
accident or injury which forms the ground
work of the action. No specific averment of 
the particular unlawful act which caused or 
contributed to produce the result complained 
of should, in such cases, be deemed necessary. 
See Ryan v. Bristol, f:i3 Conn. 26, !!7 Atl. 309 ; 
Paden v. Van Blarcom, 100 Mo. App. 1-85, 74 
S. W. 124 ; Joyner v. Railway Co., 26 S. C. 
49, 1 S. E. 52 ; NichOlas v. Peck, 21 R. I� 404, 
43 AU. 1038 ; Railroad Co. v. 'Yorty, 158 Ill. 
321, 42 N. E. 64 ;  Schmidt v. Sinnott, 1OO 
Ill. 165 ; Butterfield v. Weste�n R. Corp., 10 
Allen (Mass.) 532, 87 Am. Dec. 678 ; Jones v. 
Andover, 10 Allen (Mass.) 20. 

-Due cou rse of law. This phrase is synony
mous with "due process of law," or "the 
law of the land," and the general defini
tion thereof is "law in its regular course of 
administration through courts of justice ;" 
and, while not always necessarily confined to 
judicial proceedings, yet these words have 
such a Signification, when used to designate 
the kind of an eviction, or ouster, from real 
estate 'by which a party is dispossessed, as to 
preclude thereunder proof of a constructive 

. ·eviction resulting from the purchase of a 
paramount title when hostilely asserted by the 
party holding it. See Adler v. Whitbeck, 44 
Ohio St. 5:69, 9 N. E. 672 ; In re Dorsey, 7 
Port. (Ala.) 404 ; Backus v. ShiVherd, 11 
Wend. (N. Y.) 635 ; Dwight v. Williams', 8 
Fed. Cas. 187. 

-Due notice. .No fixed rule can be estab
lished as to what shall constitute "due no
tice." "Due" is a relative term, and must 
be applied to each case in the exercise of 
the discretion of the court in view of the par
ticular circumstances. Lawrence v. Bow
man, 1 McAll. 42(), 15 Fed. Cas. 21 ; Slattery 
v. Doyle, 180 Mass. 27, 61 N. E. 264 ; Wilde 
v. Wilde, 2 Nev. 300 ; Shellenberger v. 'War
burton, 279 Pa. 577, 124 A. 189, 190 ; Colon 
v. American Linol�um Mfg. Co., 184 App. Div. 
734, 172 N. Y . .s. 475, 476 ; Carson v. Kalisch, 
89 N. J. Law, 458, 99 A. 199, 202 ; Franklin 
Brass Foundry Co. v. Shapiro & Aronson (C. 
C. A.) 278 F. 435, 436 ; Copelan v. Kimbrough, 
149 Ga. 683, 102 S. E. 162, 164 ; City of 
Sebree v. Powell, 221 Ky. 478, 298 S. W. 1103, 
1104. 

-Due process of law. Law in its regular 
course of administration through courts of 
justice. 3 Story, ·Const. 264, 001. "Due proc
ess of law in each particular case means such 
an exercise of the powers of the government 
as the settled maxims of laW' permit and sanc
tion, and under such safeguards fo!' the pro
tection of indivldu�l rights as those maxims 
prescribe for the class of cases to which the 
one in question ·belongs." · Cooley, Const. Lim. 
441. Whatey.er difficulty . may· be experienced 
in giving to those terms a definition , which 

Bi;�LAw DIcT.(a.D:·ED�) 



will· embrace every permissible exertion of 
power affecting private rights, and :exclude 
such as is forbidden, there can ·be no doubt 
of their meaning when applied to judicial 
proceedings. They then mean a course of le
gal proceedings according to those rules and 
principles which have been established in our 
systems of jurisprudence for the enforcement 
and prQtection of private rights. TO' 'give such 
proceedings any validity, there must be, a tri
bunal cQmpetent by its constitution-that is, 
by the law of its creation-to pass upon the 
SUbject-matter of the suit ; and, if that in
vQlves merely a determination of the p,ersonal 
liability of the defendant, he must be brought 
within its jurisdiction by service of process 
within the state, or his vQluntary appearance. 
PEmnoyer v. Neff, 9·5 U. S. 733, 24 L. Ed. 565. 
Due process of law implies the right of the 
person affected thereby to' be present before 
the tribunal which prQnQunces judgment upon 
the question of life, liberty, or prQperty, in 
its most comprehensive sense ; to be heard, 
by testimony or otherwise, and to' have the 
right of contrQverting, by proof, every mate
rial fact which bears on the question of right 
in the matter involved. If any question of 
fact or liability be conclusively presumed 
against him, this is not due process Qf law. 
Zeigler v. RailrQad CQ., 58 Ala. 599. These 
phrases in the constitution do not mean the 
general body of the law, common and stat
ute, as it was at the time the constitution 
tQok effect ; for that would seem to deny the 
right of the legislature to amend or repeal 
the law. They refer to certain fundamental 
rights, which that system of jurisprudence, 
of which QUI'S is a derivative, has always 
recognized. Brown v. Levee Com'rs, 50 Miss. 
468. "Due process of law," as' used in the con
stitutiQn, cannot mean less than a prosecution 
or suit instituted and conducted according to 
the prescribed forms and solemnities for as
certaining guilt, or determining the title to 
prQperty. }iJmbury v. Conner, 3 N. Y. 511, 
517, 53 Am. Dec. 325 ; Taylor v. Porter, 4 Hill 
(N. Y.) 140, 40 Am. Dec. 274 ; Burch v. New
bury, 10 N. Y. 374, 397. And see, generally, 
Davidson v. New Orleans, g.6 U. S. 104, , :L4 
L. Ed. 616 ; Adler v. Whitbeck, 44 Ohio St. 
5:3.9 ; Duncan v. Missouri, 152 U. S. 377, 14 
Sup. Ct. 5n, 38 I ... Ed.· 485 ; Cantini v. Till
man (C. C.) 54 Fed. 975 ; Griffin v. Mixon, 
38 Miss. 458 ; East Kingston v. Towle, 48 
N. H. 57, 97 Am. Dec. 575, 2 Am. Rep. 174 ; 
Hallenbeck v. Hahn, 2 Neb. 377 ; Stuart v. 
Palmer, 74 N. Y. 191, 30 Am. Rep. 289 ; Bailey 
V. · People, 190 Ill. 28, 60 N. E. 98, 54 L. R. 
A. 838, 83 Am. St. Rep. 116 ; Eames v, Sav
age, 77 Me. 221, 52 Am. Rep. 751 ; Brown v. 
New Jersey, 175 U. S. 172, 20 Sup. Ct; 77, 
44 L. Ed. 119 ; Hagar v. Reclamation Dist., 
111 u. S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569 ; 
Wynehamer v. People, 13 N. Y. 395 ; State v. 
Beswick, 13 R. 1. 211, 4.3 Am. Rep. 26 ; In re 
Rosser, 101 F. 567, 41 C. C. A. 497. 
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DUE-B I LL. A brief written acknow'ledgment 
of a debt. It is not' made payable to order. 
like a promissory note. See Feeser v. ' Feeser, 
93 Md. 716, 50 Atl. 400 ; Marrigan v. Page, 4 
Humph. (Tenn.) 247 ; Currier v. Lockwood, 
40 Conn. 350, 16 Am. Rep. 40 ; Lee v. Bal
com, 9 Colo'. 216, 11 Pac. 74. See" I. O. U. 

D U E L. A duel is any combat with deadly 
weapons, fOlIght between two or more per
sons, 'by previous agreement or upon a pre
vious quarrel. Pen. Code Cal. § 225 ; State 
v. Fritz, 133. N. C. 725, 45 S. E. 957 ;  State 
v. Herriott, 1 McMul. (S. C.) 130 ; Bassett 
V'. State, 44 Fla. 2, 33 South. 262 ; Davis v. 
Modern 'Voodmen, 98 MO'. App. 713, 73 S. W. 
923 ; Griffin v. State, 100 Tex. Cr. R. 641, 274 
S. W. 611, 612 ; People v. Morales, 77 Cal. 
App. 483, 247 P. 221, 222 ; Baker v. Supreme 
Lodge K. P., 103 Miss. 374, 60 Bo. 333, Ann. 
Cas. 1915B, 547. 

D U E L L I NG. The fighting of two persons, 
one against the other, at an appointed time 
and place, upon a precedent quarrel. It dif
fers from an affray in thi s, that the latter 
occurs on a sudden quarrel, while the for
mer is always the result of design. 

D U ELLUM. The trial by battel or judicial 
combat. See Battel. 

D U ES. Certain payments ; rates or taxes. 
See Ward v. Joslin, 105 Fed. 227, 44 C. C. 
A. 456 ; Warwick v. Supreme C.0nclave, 107 
Ga. 115, 32 S. E. 951 ; Whitman v. National 
Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. 
Ed. 587. 

. 

D U I< E, in English law, is a title of" nobility, 
ranking immediately next to the Prince of 
Wales. It is only a title of dignity. Confer
ring it does not give any domain, territory, 
or jurisdiction over the place whence the title 
is taken. Duchess, the consort of a duke. 
Wharton. 

D U K E  O F  EXETER� DAUGHTER. The 
name of a rack in the Tower, so called after 
a minister of Henry VI. who · sought to in
troduce it into England. 

D U K E  O F  YO R K'S LAWIS. A body of laws 
cQmpiled in 1665 for the government of the 
colony of New York. 

D U LOC RACY. A government where servants 
and slaves have so much license and privilege 
that they domineer. Wharton. 

D U L Y. In due or proper form or manner ; 
according to legal requirements. 

Regularly ; properly ; upon a proper foun
datiQn, as distinguished from mere form ; ac
cording to law in bQth form and substance. 
RohertSQn v. Perkins, 129 U. S. 233, 9 S. Ct. 
279, 32 L. Ed. 686 ; Brownell v. Greenwich, 
114 N. Y. 518, 22 N. E. 24, 2,6, 4 L. R. A. 685 ; 
Van Arsdale v. Van Arsdale, 26 N. J. Law. 
423 ; Dunning v. Coleman, 27 La. Ann. 48 ; 
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Young v. Wright; 52 Cal. 410 ; White v. John
son, 27 Or. 282, 40 P. 511, 50 Am. St. Rep. 726 ; 
Dixie Grain 00. v. Quinn, 181 Ala. 208, 61 So. 
886, 889 ; Knox v. Rivers Bros., 17 Ala. App. 
630, 88 So. 33, 34 ; Schultz v. Morrison, 91 
Misc. 248, 154 N. Y. S. 257, 259 ; Ford v. 
Boyd County, 111 Neb. 834, 197 N. W. 953, 954 ; 
Barnett v. Bellows, 315 Mo. 1100, 287 S. W. 
604 ; Hutchinson v. Stone, 79 Fla. 157, 84 So. 
151, 154 ; Drainage Dist. No. 4 of Madison 
County v. Askew, 138 Tenn. 136, 196 S. W. 
147, 148 ; Gallop v. Elizabeth City Milling Co., 
178 N. C. 1, 100 S. E. 130, 131 ; Dixie Grain 
Co. v. Quinn, 181 Ala. 208, 61 So. 886, 889. 
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take for the article is written on a piece of 
paper, and placed by the owner under a can
dlestick, or other thing, and it is agreed that 
no bidding shall avail unless equal to that, 
this is called "dumb-bidding." Bab. Auct. 44. 

D U M MODO.  Provided ; provided that. A 
word of limitation in the Latin forms of con
veyances, of frequent use in introducing a res
ervation ; as in reserving a rent. 

D U M MY, n. One who holds legal title for 
another ; a straw man. Hegstad v. Wysiecki, 
178 App. Div. 733, 165 N. Y. S. 898, 900. 

D U M MY, adj. Sham ; make-believe ; pre
D U M. Lat. While ; as long as ; until ; upon tended ; imitation. U. S. v. Warn (D. C.) 295 
condition that ; provided that. F. 328, 330. 

D U M  B E N E  SE G ESSER I T. While he shall 
conduct himself well ; during good behavior. 
Expressive of a tenure of office not dependent 
upon the pleasure of the appointing power, 
nor for a limited period, but terminable only 
upon the death or misconduct of the incum
bent. 

D U M FERVET O P US. While the work 
glows ; in the heat of action. 1 Kent, Comm. 
120. 

D U M  F U I T I N  P R I SONA. In English law. 
A writ which lay for a man who had aliened 
lands under duress by imprisonment, to re
store to him his proper estates. 2 Inst. 482. 
Abolished b� St. 3 & 4 Wm. IV. c. 27. 

D U M  F U I T  I N FRA JETAT EM. (While he 
was within age.) In old English practice. A 
writ of entry which formerly lay for an infant 
after he had a ttained his full age, to recover 
lands which he had aliened in fee, in tail, 
or for life, during his infancy ; and, after 
his death, his heir had the same remedy. 
Reg. Orig. 228b ; Fitzh. ,  Nat. Brev. 192, G ;  
Litt. § 406 ; Co. Litt. 247b. 

D U M MY D I RECTOR. One to whom (usual
ly) a sirigle share of stock in a corporation 
is transferred for the purpose of qualifying 
him as a director of the corporation, in which 
he has no real or active interest. Hoopes v. 
Basic Co., 61 A. 979, 980, 69 N. J. Eq. 679. 

D U M P I N G.  In commercial usage, the act of 
selling in quantity at a very low price or 
practically regardless of the price ; also, sell
ing (surplus goods) abroad at less than the 
market price at home. Webster, Dict. The 
act of forcing a product such as cotton on the 
market during the short gathering season. 
Arkansas Cotton Growers' Co-op. Ass'n v. 
Brown, 168 Ark. 504, 270 S. W. 946, 9·53. 

D U M P I NG BOARD.  An elevated structure 
of timber, which in part overhangs the water, 
to enable a scow to go under it for the purpo!;le 
of taking on a load. Healey v. Moran Towing 
& Transportation Co. (C. C. A.) 253 F. 334, 337. 

D U N .  One who duns or urges for payment ; a 
troublesome creditor. A demand for payment 
whether oral or written. Stand. Dict. 

A mountain or high open place. The names 
of places ending in dun or aon were either 
built on hills or near them in open places. 

D U NA. In old records. A bank of earth cast 
up ; the side of a ditch. Cowell. 

D U M  N O N  F U I T  COM POS M ENT I S. The 
name of a writ which the heirs of a person 
who was non co.mp08 mentis, and who alien
ed his lands, might have sued out to restore 
him to his rights. Abolished by 3 & 4 Wm. 
IV. c. 27. D U N G EO N. Such an underground prison or 

cell as was formerly placed in the strongest 
D U M  R EC ENS F U I T  MALEF I C I UM. While part of a fortress ; a dark or subterraneous 
the offense was fresh. A term employed in the prisoH. 
old law of appeal , of rape. Bract. fol. 147. 

D U M  SO LA. While sole, or single. Dum sola 
fuerit, while she 'shall remain sole. Dum sola 
et casta 'I-'imerit, while she lives single and 
chaste. Words of limitation in old convey
ances. Co. Litt. 235a. Also applied general
ly to an unmarried woman in connection with 
something that was or might be done during 
that condition. 

D U M B. One who cannot speak ; a person 
who is , mute. 

D U M B-BI D D I NG. In aales at auction, when 
the minimum amount whicl1 th.e ' owner will 

D U N  I O. A double ; a kind of base coin less 
than a: farthing. 

D U N NAGE. Pieces of wood placed against 
the sides and bottom of the hold of a vessel, 
to preserve the cargo from , the effect of leak
age, a,ccording to' its nature and quality. 'Abb. 
Shipp. 227. 

. 
There is considerable resemblance between 

dunnage and ballast. The latter: is use,d for 
trimming the ship, and bringing 'it down to a 
draft of water proper and safe for sailing. 
Dunnage is placed under the cargo to' keep, 
it from being Wetted by water getting into 
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the hold; or· between the ditrerent parcels to 
keep them from bruising and injuring each 
-other. Great Western Ins. Co. v. Thwing, 13 
Wall. 674, 20 L. Ed. 607 ;  R.ichards v. Han
:sen (C. C.) 1 F. 56. 

"Dunnage" belongs to the category of crat
ing and boxing employed to protect more val
uable articles in shipment, the weight of 
which, unless some provision to the contrary 
appears in a tariff classification, naturally 
takes the rate applicable to the contents. 
"Dunnage" used in blocking and securing au
tomobiles was held subject to the automobile 
rate and not to the lum'ber rate, under tariff 
·classification providing charges shall be com
puted on gross weights. Butler Motor Go. 
v. Atchison, T. & S. F'. Ry. Co. (0. C. A.) 272 
F. 6&�, 684. 

DUNSETS. People that dwell on hilly places 
or mountains. Jacob. 

D uo non possunt in solido unam rem possidere. 
Two cannot possess one thing in entirety. QQ. 
Litt. 368. 

D uo su nt instru menta ad o m n es res aut con
firmandas aut i m p ugnandas, ratio, et  authoritas. 
'There are two instruments for confirming or 
impugning all tpings,-reason and authority. 
8 Coke, 16. 

D U O D EC E MV I RALE J U D I C I U M .  The trial 
by twelve men, or by jury. Applied to juries 
-de m,eaietate linguw. Mol. de Jure Mar. 448. 

D U O D EC I MA MAN US. Twelve 'hands. The 
oaths of twelve men, including himself, by 
whom the defendant was allowed to make his 
law. 3 Bl. Oomm. 343. 

D U O D ENA. In old records. A jury of twelve 
men. Cowell. 

D U O D ENA MANU.  A dozen hands, i. e., 
twelve witnesses to' purge a criminal of an of
:tense. 

Duorum in solid u m  domin ium vel possessio esse 
non potest. Ownership or possession in en
tirety cannot be in two persons of the same 
thing. Dig. 13, 6, 5, 15 ; Mackeld. Rom. Law, 
.§ 245. Bract. fol. 28b. 

D U PLA. In the civil law. Double the price 

. DUPLIOATIO 

ance ; and, if the infants married themselves 
without the guardian's consent, they forfejt� 
ed double the value of the marriage. 2 Bl. 
Comm. 70 ; Litt. § 110 ; Co. Litt. 82.b. 

D U PL I CATE, v. To double, repeat, make, or 
add a thing exactly like a preceding one ; re
produce exactly. State v. Ogden, 20 N. M. 
636, 151 P. 758, 760. 

D U P L I CAT E, n. When two written docu
ments are substantially alike, so that . each 
might be a copy or transcript from the other, 
while both stand on the same footing as 
original instruments, they are called "dupli
cates." Agreements, deeds, and other docu
ments are , frequently executed in duplicate, 
in order that each party may have an orig- · 
inal in his possession. State. v. Graffam, 74 
Wis. 643, 43 N. W. 727 ; Grant v. Griffith, 56 
N. Y. S. 791, 39 App. Div. 107 ; Trust Co. v .  
Coding ton County, 9 S. D. 159, 68 N. W. 314 ; 
Nelson v. Blakey, 54 Ind. 36 ; Reynolds v. 
Title Guarantee & T'rust Co. , 200 N. Y. S. 105, 
107, 120· Misc. 561 ; Lorch v. Page, 97 Conn. 
66, 115 A. 681, 682, 24 A. L. R. 1204. 

A duplicate is sometimes defined to be the "copy" 
of a thing ; but, though generally a copy, a dupli
cate differs from a mere copy, in having all the 
validity of an original. 'Nor, it seems need it be 
an exact copy. Defined also to be the "counterpart" 
of an instrument ; but in indentures there is a dis
tinction between counterparts executed by the sev
eral parties respectively, each party affixing his or 
her seal to only one counterpart, and dupZicate orig
inals, each executed by all the parties. Toms v. 
Cuming, 7 Man. & G. 91, note ; . Maston v. Glen 
Lumber Co., 65 Okl. 80, 163 P. 128, 129. The old 
indentures, charters, or chirographs seem to have 
had the character of duplicates. Burrill. 

The term is also frequently used to signify 
a new original, made to take the place of an 
instrument that has been lost or · destroyed, 
and to have the same force and effect. Bell
ton v. Martin, 40 N. Y. 3·17. 

I n  Engl ish Law 

The certificate of discharge given- to an in
solvent debtor who takes the benefit of the 
act for the relief of insolvent debtors. 

The ticket given by a pawnbroker to the 
pawner of a chattel. 

·of a thing. Dig. 21, 2, 2. I n  General 

D U PLEX QU E R E LA. A bl . -Du pl icate taxation . The same as "double dou e complamt. taxation." See that title. An ecclesiastical proceeding, which is in the 
nature of an appeal. Phillim. Ecc. Law, 440. 
:See Double Complaint. 

D U LPEX VALO R MAR I TAG I I . In old Eng
lish law. Double the value of the marriage. 
'Vhile an infant was in ward, the guardian 
had the power of tendering him or her a suit
able match, withou.t disparagement, which 
if the infants refused, they forfeited the val
ue of the marriage to tJheir guardian, that is, 
so much as a jury would assess or any one 

'would give to the guardian for such an alIi-

-Duplicate wil l .  A. term used in England, 
where a testator executes two copies of his 
will, one to keep himself, and the other . to 
be deposited with another person. Upon ap
plication for probate of a duplicate will, both 
copies must be deposited in the registry of 
the court of probate. 

D U P L I CAT I O. In the civil law. The de-
fendant's answer to the plaintiff's replication ; 
corresponding to the rejoinder of the common 
law. 
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Duplicationem possibi J itatis lex non patitur. ing which anything exists. Morrison v. Farm
The law does not allow the doubling of a ers' & Traders' State Bank, 70 Mont. 146, 225-
possibility. 1 Rolle, 321. P. 123, 125. 

D U PL I CATU M  J US. Double right. 
fol. 283b. See Droit-Droit. 

Bract. D·URBAR. In India. A court, audience, or
levee. Mozley & Whitley. 

D U P L I C I TY. The technical fault, in plead
ing, of uniting two or more causes of action 
in one count in a writ, or two or more grounds 
of defense in one plea, or two or more breach
es in a replication, or two or more offenses in 
the same count of an indictment, or two or 
more incongruous subjects in one legislative 
act. Tucker v. State, 6 Tex. App. 253 ; Wa
ters v; People, 104 Ill. 547 ; Mullin v. Blumen
thal, 1 Pennewill (Del.) 476, 42 A. 175 ; De-

- vino v. Hailroad Co., 63 Vt. 98, 20 A. 953 ; 
Tucker v. Ladd, 7 Cow. (N. Y.) 452 ; Flynn v. 
Staples, 34 App. D. C. 92, 27 L. R. A. (N. S.) 
792 (2) ; Atlantic Coast Line R. Co. v. In
abinette, 32 Ga. App. 246, 122 S. E. 9()2, 903 ;; 
Epstein v. United States (C. a. A.) 271 F� 
282, 283 ; U. S. v. Mullen (D. C.) 7 F.(2d) 244, 
246 ; Donaldson v. State, 97 Tex. Cr. R. 217, 
260 S. W. 185 ; Creel v. U. S. (C. O. A.) 21 F. 
(2d) 690 ; Sunderland v. U. S. (C. O. A.) 19 

' F.(2d) 202, 206 ; Brown v. State, 96 Tex. Cr. 
R. 409, 257 S. W. 891 ; State v. Vaughan, 93 
W. Va. 419, 117 S. E. 127, 129 ; Boise City v. 
Baxter, 41 Idaho, 368, 238 P. 1029, 1032 ; State 
v. Helmer, 16·9 Minn. 221, 211 N. 'W. 3, 4. 

D U PL Y, n. (From Lat. duplicatio, q. v.) In 
Scotch pleading. The defendant's answer to 
the plaintiff's replication. 

D U P LY, v. lit Scotch pleading. To rejoin. 
"It is dtt.plyed by 1Jhe panel." 3 State Trials, 
471. 

D U RANTE. Lat. During. A word of limi
tation in old conveyances. 00'. Litt. 234b. 

D U RA NTE A BSENT I A. During absence. In 
some jurisdictions, administration of a dece
dent's estate is said to be granted durante ab
sentia in cases where the absence of the proper 
proponents of the will, or of an executor, de
lays or imperils the settlement of the estate. 

D U RA NTE B E N E  PLA C I TO. During good 
pleasure. The ancient tenure of English judg
es was durante bene placito. 1 Bl. Comm. 267, 
342. 

D U RA NTE M I N.ORE IETATE. During mi
nority. 2 Bl. Comm. 503 ; 5 Coke, 29, 30. 
Words taken from the old form of letters of 
administration. 5 Coke, ubi 8upra. 

D U RANTE V I DU I TATE. During widow
hood. 2 Bl. Comm. 124. Durante casta vidui
tate, during chaste , �idowhood. 10 East, 520. 

D U RA NiTE V I RG I N I TATE. During virgin
ity, (so long as she remains unmarried.) 
D U RANTE. yITA: During life. 

,DURATI ON. Extent, limit or time. People 
v. Hill, 7 Cal. 102. The portion of time dUl". 

D U RESS, v. To subject to duress. A word 
used by Lord Bacon. "If the party dures.'wa 
do make any motion," etc. Bac. Max. 89,. 
reg. 22. 

D U R ESS, n. Unlawful constraint exercised 
upon a man whereby he is forced to do some 
act that he otherwise would not have done. 
It may be either "duress of imprisonment,ot 
where the person is deprived of his liberty in 
order to force him to compliance, or by . vio
lence, beating, or other actual injury, or 
duress per minas, consisting in threats of im
prisonment or great physical injury or death. 
Duress may also include the same injuries, 
threats, or restraint exercised upon the man's 
wife, child, or parent. Noble v. Enos, 19 Ind. 
78 ; Bank v. Sargent, 65 Neb. 594, 91 N. W. 
597, 59 L. R. A. 296 ; Pierce v. Brown, 7 Wall. 
214, 19 L. Ed. 134 ; Galusha v. Sherman, 105 
Wis. 263, 81 N. 'W. 495, 47 L. R. A. 417 ; Ra-: 
dich v. Hutchins, 95 U. S. 213, 24 L. Ed. 409 ; 
Rollings v. Cate, 1 He'isk. (Ten'n.) 97 ; Joannin 
v. Ogilvie, 49 Minn. 564, 52 N. W. 217, 16 L. 
R. A. 376, 32 Am. St. Rep. 581 ; Burnes v. 
Burnes (C. C.) 132 F. 493 ; Gregory v. Greg
ory, 323 Ill. 380, 154 N. E. 149, 152 ; Trinity 
Nat. Bank v. Gates (Tex. Civ. App.) 261 s. 'V. 
833, 834 ; Ortt v. Schwartz, 62 Pa. Super. Ct. 
70, 75 ; Ballantine v. Stadler, 99 N. J. Eq. 404� 
132 A. 664, 666. 

Duress consists in any illegal imprisonment� 
or legal imprisonment used for an illegal pur
pose, or threats of bodily or other harm, or 
other means amounting to or tending to co
erce the will of another, and actually ihduc� 
ing him to do an act contrary to his free will. 
Code G a. 1882, § 2637 (Civ. Code 1910, § 4116). 

By duress, in its more extended sense, is meant' 
that degree of severity, either threatened or im
pending or actually inflicted, which is sufficient to. 
overcome the mind and' will of a person of ordinary: 
firmness. Duress per minas is restricted to fear
of loss of life, or o f  mayhem, or loss of limb, OI" 
other remediless harm to the person. Fellows v. 
School Dist., 39 Me. 559. 

-Du re·ss. of Im prison m en t. The wrongful im� 
prisonment of a person, or the illegal restraint 
of his liberty, in order to compel him to d() 
some act. 1 Bl. Comm. 130, 131, 136, 137 ; 
1 Steph. Comm. 137 ; 2 Kent, Comm. 453. 

-Duress per minas. Duress by threats. The
use of threats and menaces to compel a 'person� 
by the fear of death, or grievous bodily harm,. 
as mayhem or loss of Iimb, to do some lawful 
act" or to 'commit a misdemeanor. 1 Bl. CoI'nm� 
130 ; '  '4 Bl. Comm;; 30 ; 4 Steph. , Comm. 83'� 
Flynt v. J. Waterman Co�, 122 ,A. 862, 123 Me.:. 
320� See Metu& ' 



-D U AESSOFf�- ; One ;who subjects another to '  
-duress ; one ,who compels another t o  do a 
thing, as by menace. Bac. Max. 90, reg. 22; 

D U RHAM:
' 

A county palatine in England, th� 
jurisdiction of which was vested in the Bish
-op of Durham until the statute 6 & 7 Wm. IV. 
c. 19, vested it as a separate franchise and 
royalty in the crown. The jurisdiction of the 
Durham court of pleas was transferred to' the 
supreme court of judicature by the judicature 
act of '1873. 

D U R I N,G. Throughout the course of ; 
throughout the continuance of ; in the time 
{)f. Ellis v. Fraternal Aid Union, 108 Kan. 
819, 19'7 P. 189, 190 ; Richardson v. City of 
Seattle, 97 ·Wash. 521, 166 P. 1131, 1133. 

OU R I N G  G OO D BEHAV I O R. While defend
ant whose sentence had been suspended, was 
obedient- to the state law. State v. Hardin, 
183 N. C. 8.15, 112 S. E. 593, 595. 

D U RI N G  T H E  H O U RS OF SE RV I C E. Work
ing-hours plus reasonable periods for ingress 
and egress. Lienau v. Northwestern Tele
phone Exch. Co., 151 Minn. 258, 186 N. W. 
945, 946 ; Novack & Montgomery Ward & Co., 
158 Minn. 495, 198 N. W. 290, 294. 

D U R I NG T H E  T R I AL. Period ibeginning 
with swearing of jury and ending with ren
,dition of verdict. Kokas v. Oommonwealth, 
194 Ky. 44, 237 S. W. 1090, 1091. 

D U RSLEY. In old English law. Blows with-
. -out wounding or bloodshed ; dry blows. 

Blount. 

QUSTU C I<.  A term used in Hindostan for a 
passport, permit, or order from the English 
East Indian Company. It generally meant a 
permit under their seal exempting goods from 
the payment of duties. Ene. Lond. 

D UTCH A,UCT I O N. See Auction. 

p UT I ES. In its most usual signification this 
word is the synonym of imposts or customs ; 
but it is sometimes used in a broader sense, 
as including all manner of taxes, charges, or 

:governmental impositions. I>ollock v. Farm
-ers' L. & T. Co., 158 U. S. 601, 15 S. Ct. 912, 
39 L. Ed. 1108 ; Alexander v. Railroad Co., 
3 Strob. (S. C.) 595 ; Pacific Ins. Co. v. Soule, 
7 Wall. 433, 19 L. Ed. 95 ; Cooley v. Board of 
Wardens, 12 How. 299, 13 L. Ed. 996 ; Blake 
v. Baker, 115 Mass. 188. 

D UT I ES OF D ET RACT I O N.  Taxes levied 
upon the removal from one state to' another 
of property acquired by succession or tes
tamentary disposition. Frederickson v. Louis
iana, 23 How. 445, 16 L. Ed. 577 ; In re Stro
bel's Estate, 5 App. Div. 621, 39 N. Y. S. 169. 
'Cf. Droit de detraction. 

DUTY 

confined to a duty levied . while the article 
is entering the country, but extends to a duty 
levied after it has entered the country. 
Brown v. Maryland, 12 Wheat. 437, 6 L. Ed. 
678. 

D UTY. A human action which is exactly 
confQrmable to the laws which require us to 
obey them. Chicago, etc., R. CO'. v. Filson, 
35 Okl. 89, 91, 128 P. 298. 

The words, "it shall be the duty," in ordinary 
legislation, imply the assertion of the . power to 
command and to coerce obedience. Kentucky v. 
Dennison, 24 How. 66, 107, 16 L. Ed. 717. 

In its use in jurisprudence, this word is 
the correlative of right. Thus, whereveT 
there exists a right in any person, there also 
rests a corresponding duty upon some other 
person or upon all persons generally. But it 
is also used, in a wider sense, to deSignate 
that class of moral obligations which lie out
side the jural sphere ; such, namely, as rest 
upon an imperative ethical basis, but have 
not been recognized by the law as within its 
proper province for purposes of enforcement 
or redress. Thus, gratitude towards a bene
factor is a duty, but its refusal will not ground 
an action. In this meaning "duty" is the 
equivalent of "moral obligation," as distin
guished from a "legal obligation." Harrison 
v. Bush, 5 El. & Bl. 349. 

Duty is considered by some modern ethicists to 
be the fundamental conception of ethics and to be 
subject to intuitive knowledge ; by others it is con
ceived as that which is ethically valid because sanc
tioned by law, society, or religion. Webster, Dict. 

As a technical term of the law, "duty" sig
nifies a thing due ; that which is due from 
a person ; that which a perso'n owes to an
other. An obligation to do a thing. A word 
of more extensive signification than "debt," 
although both are expressed by the same Latin 
word "debitum." Beach v. Boynton, 26 vt. 
725, 733 ; Bankers' Deposit Guaranty & Sure
ty Co. v. Barnes, 81 Kan. 422, 105 P. 697, 698 ; 
Taylor v. White (Tex. Civ. App.) 113 S. W. 
554, 556. -Sometimes, however} the term is 
used synonymously with debt. Fox v. Hills, 
1 Conn. 295, 303. 

But in practice it is commonly reserved as 
the designation of those obligations of per
formance, care, 01' observance which rest up
on a person in an official or fiduciary capac
ity ; as the duty of an executor, trustee, man
ager, etc. Goodwine v. Vermilion County, 
271 Ill. 126, 110 N. E. 890, 892. 

It also denotes a tax or impost due to the 
government upon the importation or exporta
tion of goods. 

Judicial D uty 
See Judicial. 

Legal D uty 
' D UT I ES ON I M PO RT'S. This term signifies An obligation arising from contra.ct of the 
not merely a duty on the act of importation, parties or the operation of the law. Riddell 

: but a duty on the thing imported. It is not v. Ventilating 00., 27 Mont. 44, 69 P. 241. 



DUUMVIRI 

That which the law requires to be done or 
forborne to a determinate person or the pub
lic at large, correlative to a vested and coex
tensive right in such person or the public, 
and the breach of which constitutes negli
gence. Heaven v. Pender, 11 Q. B. Diy. 500 ; 
Smith v. Clarke Hardware Co., 10 Ga. 163, 
28 S. E.  73, 39 L. R. A. 607 ; Railroad Co. v. 
Ballentine, 84 F. 935, 28 C. C. A. 572. 

D U UMVI  R I .  (From duo, two, and viri, men.) 
A general appellation among the ancient 
Romans,' given to any magistrates elected in 
pairs to fill any office, or perform any func
tion. Brande. 

Duumviri municipales were two annual 
magistrates in the towns and colonies, hav
ing judicial powers. Oalvin. 

Duumvirl navales were officers appointed 
to man, equip, and refit the navy. Id. 

DUX. 
In  Roman Law 

A leader or military commander. The com
mander of an army. Dig. 3, 2,  2" Pl'. 

I n  Feudal and Old  European Law 

Duke ; a title of honor, or order of nobility. 
1 Bl. Comm. 397 ; Crabb, Eng. Law, 236. 

In Later Law 

A military governor of a province. See 
Cod. 1, 27, 2. A military officer having charge 
of the borders or frontiers of the empire, 
called "dum limitis." Cod. 1, 49, 1, pl'. At 
this period, the word <began to be used as a 
title of honor or dignity. 

D. W. I .  In genealogical tables, a common 
abbreviation for "died without issue." 

DWE LL. To have an abode ; to inhabit ; to 
live in a plaee. Gardener v. 'Wagner, 9 Fed. 
Cas. 1,154 ; Ex parte Blumer, 27 Tex. 736 ; 
Putnam v. Johnson, 10 Mass. 502 ; Eatontown 
v. Shrewsbury, 49 N. J. Law, 188, 6 A. 319. 
More than mere physical presence is. some
times required. It must be in conformity with 
law. U. S. v. Tod (D. C.) 3 F.(2d) 836, 838 ;  
U. S. v. Tod (C. C. A.) 297 F. 385 ; Kaplan v. 
Tod, 45 S. Ct. 257, 267 U. S. 228, 69 L. Ed. 585 ; 
U. S. v. ' Tod (D. C.) 292 F. 243, 245. 

To delay, to pause or linger, to abide as a 
permanent residence or for a time ; to live in 
a place, to have one's residence or domicile, 
to reside. It is synonymous with inhabit, 
live, sojourn, stay, rest. MacLeod v. Stelle, 
43 Idaho, 64, 249 P. 254, 256. 

DW E L L I N G  H O USE. The house in which a 
man lives with his family ; a residence ; the 
apartment or building, or group of buildings, 
occupied by a family 'as a place of residence. 

In Conveyancing 

Includes all buildings uttaehed to or con
nected with the house. 2 Hil. Real Prop. 338, 

; . and note. 
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In the Law of Burglary 

A house in which the occupier and his fam
ily usually reside, or, in other words, dwell 
and lie in. Whart. Crim. Law, 357. 

In general 

"Dwelling house" is a very flexible term. Its 
meaning depends not only on context, but on the 
determination of the courts not to permit public 
policy or justice to be defeated by a word. "Dwell
ing house" often means any building within the 
curtilage. State v. Lee, 120 Or. 643, 253 P. 533, 
534 ; State v. Blumenthal, 136 Ark. 532, 203 S. W. 
36, 37, L. R. A. 1918E, 482 ; Horst v. Handke, 190 
Iowa, 658, 180 N. W. 762, 768 ; Smith v. State, 80 
Fla. 315, 85 So. 911, 912 ; State v. Morris, 83 Or. 429, 
163 P. 567, 572 ; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580 ; State v. Meservie, 121 Me. 564, 118 A. 482, 
483 ; Marshall v. Wheeler, 124 Me. 324, 128 A. 692, 
693 ; Swetland v. Swetland, roo N. J. Eq. 196, 134 
A. 822 ; Floete Lumber Co. v. Hodges, 32 S. D. 
557, 143 N. W. 949, 950 ; School Board of City of Har
risonburg v. Alexander, 126 Va. 407, 101 's. E. 349, 
351 ; Gilbert v. McCreary, 87 W. Va. 56, 104 S. E. 
273, 275, 12 A. L. R. 1172 ; State v. Stringer, 105 
Miss. 851, 63 So. 270, 271. It may mean . a single 
house used by one family exclusively as a home. 
Pierce v. St. Louis Union Trust Co.; 311 Mo. 262, 
278 S. W. 398, 406 ; Taylor v. Lambert, 279 Pa. 514, 
124 A. 169, 170 ; Schadt v. Brill, 173 Mich. 647, 139 
N. W. 878, 880, · 45 L. R. A. (N. S . )  726 ; Bolin v. 
Tyrol Inv. Co., 178 Mo. App. 1, 160 S. W. 588, 590 ; 
Powers v. Radding, 225 Mass. 110, 113 N. E. 782, 
784 ; Ward v. Prospect Manor Corporation, 188 
Wis. 534; 206 N. W. 856, 859, 46 A. L. R. 364 ; King
ston v. Busch, 176 Mich. 566, 142 N. W. 754 ; Thomp
son v. Langan, 172 Mo. App. 64, 154 S. W. 808, 814 ; 
Johnson v. Jones, 244 Pa. 386, 90 A. 649, 650, 52 
L. R. A. (N. S.) 325. It may include an apartment · 
building, or any structure used by human beings, 
partly for business and partly for residential pur
poses, or a building regardless of habitation. Sat
terthwait v. Gibbs, 288 Pa. 428, 135 A. 862, 863 ; Com
monwealth v. One Box Benedictine, 290 Pa. 121, 138 A. 
90, 92 ; Crane v. Hathaway, 4 N. J. Misc. 293, 132 A. 
748 ; Prest v. Ross, 245 Mass. 342, . 139 N. E. 792, 793 ; 
Minister, etc., of Reformed Protestant Dutch Church 
in Garden St. v. Madison Ave. Bldg. Co., 214 N. Y. 
268, 108 N. E. 444, 445, L. R. A. 1915F, 651 ; De 
Laney v. Van Ness, 193 N. C.  721, 138 S. E. 28, 29, 
57 A. L. R. 238 ; Maysville Water Co. v. Stockton, 
221 Ky. 610, 299 S. W. 582, 584 ; Inter-Ocean Casualty 
Co. v. Warfield, 173 Ark. 287, 292 S. W. 129 ; Morgen
roth v. Emert, 191 N. Y. S. 520, 521, 117 Misc. 570 ; 
Carmichael v. State, 11 Ala. App. 209, 65 So. ' 694, 
695 ; Hermitage Co. v. Preziose ( Sup. ) 188 N. Y. 
S. 434, 435 ; May v. Dermont, 186 N. Y. S. 113, 115, 
114 Misc. 106 ; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580 ; Henderson v. State, 80 Fla. 491, 86 So. 439 ; 
Williamson v. Taylor, 96 W. Va. 246, 122 S. E. 530, 
532. 

P rivate Dwell ing  

Within a restrictive covenant, 8. · place or 
house in which a person or family lives in an 
individual or private state, the covenant being 
violated by the conversion of a house there
tofore used as a ·  residence for a single family 
into a residence for two families, even though 
the outward appearance of · the house was 
not" materially affected. Paine v. Bergrose 
Development Corp., 19& N. Y. S. 311, 312, 119 

·Misc. 796. The distinction between .a board-



ing house and a "private dwelling house" Is 
whether the house is occupied as a home for 
the occupant and his 

'
wife and child, or 

whether he occupied it as a place for . carry
ing on the business of keeping boarders, al
though w:Qile prosecuting the business and 
as a means of prosecuting it, he and his wife 
and children live in the house also. Trainor 
v. Le Beck, 101 N. J. Eq. 823, 139 A. 16, 17. 

DWE LL I NG- PLAC E, or home, is some per
manent abode or residence, in which one has 
the intention of remaining ·; it is not synony
mous with "domicile," as used in internation
al law, but has a more limited and restricted 
meaning. Jefferson v. 'Washington, 19' Me. 
293. Nor is it synonymous with a "place of 
pauper settlement." Lisbon v. Lyman, 49 N. 
H. 553. 

DYED HANG I N G PAPER. See Hanging 
Paper. 

DY I N G D EC LA RAT I ON.  See Declaration. 

DY I NG W I T H O UT I SS U E. At common law 
this phrase imports an indefinite failure of 
issue, and not a dying without issue surviving 
at the time of the death of the first taker. 
But this rule has been changed in some of 
the states, by statute or decisions, and in 
England by St. 7 Wm. IV., and 1 Vict. c. 26, § 
29. 

The' words "die without issue," and "die with
out leaving issue," in a devise of real estate, im
port an indefinite failure of  issue, and not the 
failure of issue at the death of the first taker. 

DYVOUlt.'S HA.BI'l' 

Price's Estate, 260 Pa. 376, 100 A. 893, 894 ; Davis 
v. Davis, 107 Neb. 70, 185 N. W. 442, 444. 

Dying without children imports not a failure of 
Issue at any indefinite future period, but a leaving 
no children at the death of the legatee. Condict 
v. King, 13 N. J. Eq. 375. The law favors ·vesting 
of estates, and limitation such ag "dying w.ithout 
issue," refers to a definite period, fixed in will, 
rather than to an indefinite failure of issue. How
ard v. Howard'� Trustee, 212 . .  Ky. 847, 280 S. W. 156, 
157. Where context is such as to show clearly that 
testator intended the phrase "die without issue" to 
mean that, if first taker die without issue during ' 

life of testator, the second taker shall stand in his 
place and prevent a lapse, the words "die without 
issue" are taken to mean death during life of 
testator. Brittain v. Farrington, 318 Ill. 474, 149 N. 
E. 486, 489. 

DYK E- REED, or DYI<E- R E EVE. An officer 
who has the care and oversight of the dykes 
and drains in fenny counties. 
DYNASTY. A succession of kings in the 
same line or family. 

DYSNO MY. Bad legislation ; the enactment 
of bad laws. 

DYSPA REU N I A. In medical jurisprudence; 
Incapacity of a woman to sustain the act of 
sexual intercourse except with great difficulty 
and pain ; anaphrodisia (which see) . 

DYSP EPS IA. A state of the stomach in 
which its functions are disturbed, without 
the presence of other diseases, or when, if 

. other diseases are present, they are of minor 
importance. Dungl. Med. Dict. 

And no distinction is  to be made between the words DYVO U R. In S.cotch law. ' A bankrupt. 
"without issue" and "without leaving issue." Wil
son v. Wilson, 32 Barb. (N. Y. ) 328 ; McGraw v. 
Davenport, 6 Port. ( Ala. ) 319 ; Harwell v. Harwell, 
151 Tenn. 587, 271 S. W. 353, 355. 

In Connecticut and other states it has been re
peatedly held that the expression "dying without 
issue, " and like expressions, have reference to the 
time of the death of the party, and not to an in
definite failure of issue. Phelps v. Phelps, 55 Conn. 
359, 11 A. 596 ; Meriden Trust & Safe Deposit Co. 
v. Squire, 92 Conn. 440, 103 A. 269, 272 ; Briggs v. 
Hopkins, 103 Ohio St. 321, 132 N. E. 843 ; In re 

DYVO U R'S HAB I T. In Scotch law. A habit 
which debtors who are set free on a cessio 
bonorum a re obliged to wear, unless in the 
summons and process of cessio it be libeled, 
sustained, and proved that the bankruptcy 
proceeds from misfortune. And bankrupts 
are condemned . to submit to the habit, even 
where no suspicion of fraud lies against them, 
if they have been dealers in an illicit trade. 
Ersk. Prin. 4, 3, 13. 




